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AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF NORTEL NETWORKS CORPORATION,
NORTEL NETWORKS LIMITED, NORTEL NETWORKS GLOBAL
CORPORATION, NORTEL NETWORKS INTERNATIONAL
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CORPORATION

APPLICANTS
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ARRANGEMENT ACT, R.S.C. 1985, ¢. C-36, AS AMENDED

MORAWETZ J.
Derrick Tay and Jennifer Stam, for Nortel Networks Corporation, et al

Lyndon Barnes and Adam Hirsh, for the Board of Directors of Nortel
Networks Corporation and Nortel Networks Limited

J. Carfagnini and J. Pasquariello, for Ernst & Young In¢., Monitor

M. Starnino, for the Superintendent of Financial Services and
Administrator of PBGF

S. Philpott, for the Former Employees

K. Zych, for Noteholders

Pamela Huff and Craig Thorburn, for MatlinPatterson Global Advisors
LLC, MatlinPatterson Global Opportunities Partners III L.P. and Matlin
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David Ward, for UK Pension Protection Fund
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. Leanne Williams, for Flextronics Inc.
Alex MacFarlane, for the Official Committee of Unsecured Creditors

Arthur Q. Jacques and Tom McRae, for Felske & Sylvain (de facto
Continuing Employees’ Committee)

Robin B. Schwill and Matthew P. Gottlieb, for Nortel Networks UK
"~ Limited

A. Kauffman, for Export Development Canada
‘D. Ullmali, -fcr Verizon Communications Inc.

-‘G. Benchetrit, for IBM

HEARD & |
DECIDED:  JUNE 29, 2009
ENDORSEMENT
' INTRODUCTION

[1] On June 29, 2009, [ granted the motion of the Applicants and approved the bidding
procedures (the “Bidding Procedures™) described in the affidavit of Mr. Riedel sworn June 23,
2009 (the “Riedel Affidavit”) and the Fourteenth Report of Ernst & Young, Inc., in its capacity
as Monitor (the “Monitor™) (the “Fourteenth Report™). The order was granted immediately after
His Honour Judge Gross of the United States Bankruptcy Court for the District of Delaware (the
“U.8. Court™) approved the Bidding Procedures in the Chapter 11 proceedings.

[2] I also approved the Asset Sale Agreement dated as of June 19, 2009 (the “Sale
Agreement”) among Nokia Siemens Networks B.V. (“Nokia Siemens Networks” or the
“Purchaser™), as buyer, and Nortel Networks Corporation (“NNC”), Nortel Networks Limited
(“NNL»), Nortel Networks, Inc. (“NNI”) and certain of their affiliates, as vendors (collectively
the “Sellers”) in the form attached as Appendix “A” to the Fourteenth Report and I also approved
and accepted the Sale Agreement for the purposes of conducting the “stalking horse” bidding
process in accordance with the Bidding Procedures including, the Break-Up Fee and the Expense
Reimbursement (as both terms are defined in the Sale Agreement).

[3]  An order was also granted sealing confidential Appendix “B” to the Fourteenth Report
containing the schedules and exhibits to the Sale Agreement pending further order of this court.

2008 CanLll 32492 {(ON 8C} -



Page: 3

4] The following are my reasons for granting these orders.

[5] The hearing on June 29, 2009 (the “Joint Hearing™) was conducted by way of video
conference with a similar motion being heard by the U.S. Court. His Honor Judge Gross
presided over the hearing in the U.S. Court. The Joint Hearing was conducted in accordance
with the provisions of the Cross-Border Protocol, which had previously been approved by both
the U.S. Court and this court.

[6] The Sale Agreement relates to the Code Division Multiple Access (“CMDA”) business
Long-Term Evolution (“LTE”) Access assets.

[71 The Sale Agreement is not insignificant. The Monitor reports that revenues from CDMA
comprised over 21% of Nortel’s 2008 revenue. The CDMA business employs approximately
3,100 people (approximately 500 in Canada) and the ITE business employs approximately 1,000
people (approximately 500 in Canada). The purchase price under the Sale Agreement is $650
million. .

BACKGROUND

[8] The Applicants were granted CCAA protection on January 14, 2009. Insolvency
proceedings have also been commenced in the United States, the United Kingdom, Israel and

France.

[9] At the time the proceedings were commenced, Nortel’s business operated through 143
subsidiaries, with approximately 30,000 employees globally. As of January 2009, Nortel
employed approximately 6,000 people in Canada alone.

[10] The stated purpose of Nortel’s filing under the CCAA was to stabilize the Nortel business
to maximize the chances of preserving all or a portion of the enterprise. The Monitor reported
that a thorough strategic review of the company’s assets and operations would have to be
undertaken in consultation with various stakeholder groups.

[11] In April 2009, the Monitor updated the court and noted that various restructuring
alternatives were being considered.

[12] On June 19, 2009, Nortel announced that it had entered into the Sale Agreement with
respect to its assets in its CMDA business and LTE Access assets (collectively, the “Business™)
and that it was pursuing the sale of its other business units. Mr. Riedel in his affidavit states that
Nortel has spent many months considering various restructuring alternatives before determining
in its business judgment to pursue “going concern” sales for Nortel’s various business units.

[13] In deciding to pursue specific sales processes, Mr. Riedel also stated that Nortel’s
management considered: :

(a) the impact of the filings on Nortel’s various businesses, including deterioration in
sales; and

2009 Canlll 38492 (CN SC)
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(b)  the best way to maximize the value of its operations, to preserve jobs and to
continue businesses in Canada and the U.S.

[14] Mr. Riedel notes that while the Business possesses significant value, Nortel was faced
with the reality that: '

(a) the Business operates in a highly competitive environment;

(b)  full value cannot be realized by continuing to operate the Business through a
restructuring; and

(c) ' in the absence of continued investment, the long-term viability of the Business
would be put into jeopardy.

[15] Mr. Rledel concluded that the proposed process for the sale of the Business pursuant to
an auction process provided the best way to preserve the Business as a going concern and to
maximize value and preserve the jobs of Nortel employees.

[16] In addition to the assets covered by the Sale Agreement, certain liabilities are to be
assumed by the Purchaser. This issue is covered in a comprehensive manner at paragraph 34 of
the Fourteenth Report Certain liabilities to employees are included on this list. The assumptlon

of these liabilities is consistent with the provisions of the Sale Agreement that requires the -

Purchaser to extend written offers of employment to at least 2,500 employees in the Business.

[17] The Monitor also reports that given that certain of the U.S. Debtors are parties to the Sale
Agreement and given the desire to maximize value for the benefit of stakeholders, Nortel
determined and it has agreed with the Purchaser that the Sale Agreement is subject to higher or
better offers being obtained pursuant to a sale process under s. 363 of the U.S. Bankruptcy Code
and that the Sale Agreement shall serve as a “stalking horse” bid pursuant to that process.

[18] The Bidding Procedures provide that all bids must be received by the Seller by no later
than July 21, 2009 and that the Sellers will conduct an auction of the purchased assets on July 24,
2009." It is anticipated that Nortel will ultimately seek a final sales order from the U.S. Court on
or about July 28, 2009 and an approval and vesting order from this court in respect of the Sale
Agreement and purchased assets on or about July 30, 2009.

[19] The Monitor recognizes the expeditious nature of the sale process but the Monitor has
been advised that given the nature of the Business and the consolidation occurring in the global
market, there are likely to be a limited number of parties interested in acquiring the Business.

[20] The Monitor also reports that Nortel has consulted with, among others, the Official
Committee of Unsecured Creditors (the “UCC”) and the bondholder group regarding the Bidding
Procedures and is of the view that both are supportive of the timing of this sale process. (It is
noted that the UCC did file a limited objection to the motion relating to certain aspects of the
Bidding Procedures.)

2008 CanLll 39482 (ON SC)
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[21] Given the sale efforts made to date by Nortel, the Monitor supports the sale process
outlined in the Fourteenth Report and more particularly described in the Bidding Procedures.

[22] Objections to the motion were filed in the U.S. Court and this court by MatlinPatterson
Global Advisors LLC, MatlinPatterson Global Opportunities Partners III L.P. and Matlin
Patterson Opportunities Partners (Cayman) III L.P. (collectively, “MatlinPatterson™) as well the
UCC.

[23] The objections were considered in the hearing before Judge Gross and, with certain
limited exceptions, the objections were overruled.

ISSUES AND DISCUSSION

[24] The threshold issue being raised on this motion by the Applicants is whether the CCAA
affords this court the jurisdiction to approve a sales process in the absence of a formal plan of
compromise or arrangement and a creditor vote. If the question is answered in the affirmative,
the secondary issue is whether this sale should authorize the Applicants to sell the Business.

[25] The Applicants submit that it is well established in the jurisprudence that this court has
the jurisdiction under the CCAA to approve the sales process and that the requested order should
be granted in these circumstances.

[26] Counsel to the Applicants submitted a detailed factum which covered both issues.

[27] Counsel to the Applicants submits that one of the purposes of the CCAA is to preserve
the going concern value of debtors companies and that the court’s jurisdiction extends to
authorizing sale of the debtor’s business, even in the absence of a plan or creditor vote.

[28] The CCAA is a flexible statute and it is particularly useful in complex insolvency cases
in which the court is required to balance numerous constituents and a myriad of interests.

[29] The CCAA has been described as “skeletal in nature”. It has also been described as a
“sketch, an outline, a supporting framework for the resolution of corporate insolvencies in the
public interest”. ATB Financial v. Meltcalfe & Mansfield Alternative Investments II Corp.
(2008), 45 C.B.R. (5™ 163 (Ont. C.A.) at paras. 44, 61, leave to appeal refused [2008] SCCA
337. (“ATB Financial”).

[30] The jurisprudence has identified as sources of the court’s discretionary jurisdiction, inter
alia: .

(a) - the power of the court to impose terms and conditions on the granting of a stay
under s. 11(4) of the CCAA;

(b)  the specific provision of s. 11(4) of the CCAA which provides that the court may
make an order “on such terms as it may impose™; and

2008 CanlLli 38492 {CN SC)
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(¢) the inherent jurisdiction of the court to “fill in the gaps” of the CCAA in order to
- give effect to its objects. Re Canadian Red Cross Sociely (1998), 5 C.B.R. (4™
299 (Ont. Gen. Div.) at para. 43; Re PSINet Ltd. (2001), 28 C.B.R. (4™) 95 (Ont.

- 8.C.1.) at para. 5, ATB Financial, supra, at paras. 43-52.

[31] - Howe{rer, counsel to the Applicants acknowledges that the discretionary authority of the
court under s. 11 must be informed by the purpose of the CCAA.

Its exercise must be guided by the scheme and object of the Act and by the legal
principles that govern corporate law issues. Re Stelco Inc. (2005), 9 C.B.R. (5™
135 (Ont. C.A.) at para. 44. T

[32]  In support of the court’s jurisdiction to grant the order sought in this case, counsel to the
Applicants submits that Nortel seeks to invoke the “overarching policy” of the CCAA, namely,
to preserve the going concern. Re Residential Warranty Co. of Canada Inc. (2006), 21 C.B.R.
(5™ 57 (Alta. Q.B.) at para, 78.

[33] Counsel to the Applicants further submits that CCAA courts have repeatedly noted that
the purpose of the CCAA is to preserve the benefit of a going concern business for all
stakeholders, or “the whole economic community™:

The purpose of the CCAA is to facilitate arrangements that might avoid
liquidation of the company and allow it to continue in business to the benefit of
the whole economic community, including the shareholders, the creditors (both
secured and unsecured) and the employees. Citibank Canada v. Chase
Manhattan Bank of Canada (1991), 5 CB.R. (3% 167 (Ont. Gen. Div.) at para.
29. Re Consumers Packaging Inc. (2001) 27 C.B.R. (4" 197 (Ont. C.A.) at para.-
5 ‘

[34] Counsel to the Applicants further submits that the CCAA should be given a broad and
liberal interpretation to facilitate its underlying purpose, including the preservation of the going
concern for the benefit -of all stakeholders and further that it should not matter whether the
business continues as a going concern under the debtor’s stewardship or under new ownership,
for as long as the business continues as a going concern, a primary goal of the CCAA will be
met.

[35] Counsel to the Applicants makes reference to a number of cases where courts in Ontario,
in appropriate cases, have exercised their jurisdiction to approve a sale of assets, even in the
absence of a plan of arrangement being tendered to stakeholders for a vote. In doing so, counsel
to the Applicants submits that the courts have repeatedly recognized that they have jurisdiction
under the CCAA to approve asset sales in the absence of a plan of arrangement, where such sale
is in the best interests of stakeholders generally. Re Canadian Red Cross Society, supra, Re
PSINet, supra, Re Consumers Packaging, supra, Re Stelco Inc. (2004), 6 C.B.R. (5™ 316 (Ont.
S.C.J) at para. 1, Re Tiger Brand Knitting Co. (2005) 9 C.B.R. (5™ 315, Re Caterpillar

2009 CanLll 38492 {ON SC)
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Financial Services Ltd. v. Hardrock Paving Co. (2008), 45 C.B.R. (5™ 87 and Re Lehndorff
General Partner Ltd. (1993), 17 C.BR. (3") 24 (Ont. Gen. Div.). ‘

[36] In Re Consumers Packaging, supra, the Court of Appeal for Ontario specifically held that
a sale of a business as a going concern during a CCAA proceeding is consistent with the
purposes of the CCAA.

The sale of Consumers’ Canadian glass operations as a going concern pursuant to
the Owens-Illinois bid allows the preservation of Consumers’ business (albeit
under new ownership), and is therefore consistent with the purposes of the
CCAA. :

...we cannot refrain from commenting that Farley J.’s decision to approve the
Owens-Illinois bid is consistent with previous decisions in Ontario and elsewhere
that have emphasized the broad remedial purpose of flexibility of the CCAA and
have approved the sale and disposition of assets during CCAA proceedings prior
to a formal plan being tendered. Re Consumers Packaging, supra, at paras. 59

[37] Similarly, in Re Canadian Red Cross Society, supra, Blair . (as he then was) expressly
affirmed the court’s jurisdiction to approve a sale of assets in the course of a CCAA proceeding
before a plan of arrangement had been approved by creditors. Re Canadian Red Cross Society,
supra, at paras. 43, 43.

[38] Similarly, in PSINet Limited, supra, the court approved a going concern sale in a CCAA
proceeding where no plan was presented to creditors and a substantial portion of the debtor’s
Canadian assets were to be sold. Farley J. noted as follows: '

[If the sale was not approved,] there would be a liquidation scenario ensuing
which would realize far less than this going concern sale (which appears to me to
have involved a transparent process with appropriate exposure designed to
maximize the proceeds), thus impacting upon the rest of the creditors, especially
as to the unsecured, together with the material enlarging of the unsecured claims
by the disruption claims of approximately 8,600 customers (who will be
materially disadvantaged by an interrupted transition) plus the job losses for
approximately 200 employees. Re PSINet Limited, supra, at para. 3.

[39] In Re Stelco Inc., supra, in 2004, Farley J. again addressed the issue of the feasibility of
selling the operations as a going concern:

I would observe that usually it is the creditor side which wishes to terminate
CCAA proceedings and that when the creditors threaten to take action, there is a
realization that a liquidation scenario will not only have a negative effect upon a
CCAA applicant, but also upon its workforce. Hence, the CCAA may be
employed to provide stability during a period of necessary financial and
operational restructuring — and if a restructuring of the “old company” is not

2009 CanLll 36492 (ON SC)
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* feasible, then there is ‘the exploration of the feasibility of the sale of the
operations/enterprise as a going concern (with continued employment) in whole
or in part. Re Stelco Inc, supra, at para. 1.

[40] I accept these submissions as being general statements of the law in Ontario. The value
of equity in an insolvent debtor is dubious, at best, and, in my view, it follows that the
determining factor should not be whether the business continues under the debtor’s stewardship
or under a structure that recognizes a new equity structure. An equally important factor to
consider is whether the case can be made to continue the business as a going concern.

[41] Counsel to the Applicants also referred to decisions from the courts in Quebec, Manitoba
and Alberta which have similarly recognized the court’s jurisdiction to approve a sale of assets
during the course of a CCAA proceeding. Re Boutique San Francisco Inc. (2004), 7 C.B.R. (5™
189 (Quebec S. C.), Re Winnipeg Motor Express Inc. (2008), 49 C.B.R. (5™ 302 (Man. Q.B.) at
paras. 41, 44, and Re Calpine Canada Energy Limited (2007), 35 C.B.R. (5™ (Alta. Q.B.) at
para. 75. ,

[42] Counsel to the Applicants also ditected the court’s attention to a recent decision of the
British Columbia Court of Appeal which questioned whether the court should authorize the sale
of substantially all of the debtor’s assets where the debtor’s plan “will simply propose that the
net proceeds from the sale...be distributed to its creditors”. In Cliffs Over Maple Bay
Investments Ltd. v. Fisgard Capital Corp. (2008), 46 CB.R. (Sth) 7 (B.C.C.A)) (“Cliffs Over
Maple Bay™), the court was faced with a debtor who had no active business but who nonetheless
sought to stave off its secured creditor indefinitely. The case did not involve any type of sale
transaction but the Court of Appeal questioned whether a court should authorize the sale under
- the CCAA without requiring the matter to be voted upon by creditors.

[43] In addressing this matter, it appears to me that the British Columbia Court of Appeal
focussed on whether the court should grant the requested relief and not on the question of
whether a CCAA court has the jurisdiction to grant the requested relief.

[44] 1 do not disagree with the decision in Cliffs Over Maple Bay. However, it involved a
situation where 'the debtor had no active business and did not have the support of its
stakeholders. That is not the case with these Applicants.

[45] The Cliffs Over Maple Bay decision has recently been the subject of further comment by
the British Columbia Court of Appeal in Asset Engineering L.P. v. Forest and Marine Financial
Limited Partnership (2009) B.C.C.A. 319.

[46] At paragraphs 24 - 26 of the Forest and Marine decision, Newbury J.A. stated:

24. In Cliffs Over Maple Bay, the debtor company was a real estate developer
whose one project had failed. The company had been dormant for some time. It
applied for CCAA protection but described its proposal for restructuring in vague
terms that amounted essentially to a plan to “secure sufficient funds” to complete
the stalled project (Para. 34). This court, per Tysoe J.A., ruled that although the

2009 CanLil 32492 (ON SC)
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inconsistent with the views previously expressed by the courts in Ontario.
intended to be flexible and must be given a broad and liberal interpretation to achieve its
objectives and a sale by the debtor which preserves its business as a going concern is, in my
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Act can apply to single-project companies, its purposes are unlikely to be engaged
in such instances, since mortgage priorities are fully straight forward and there
will be little incentive for senior secured creditors to compromise their interests
(Para. 36). Further, the Court stated, the granting of a stay under s. 11 is “not a
free standing remedy that the court may grant whenever an insolvent company
wishes to undertake a “restructuring”...Rather, s. 11 is ancillary to the
fundamental purpose of the CCAA, and a stay of proceedings freezing the rights
of creditors should only be granted in furtherance of the CCAA’s fundamental
purpose”. That purpose has been described in Meridian Developments Inc. v.
Toronto Dominion Bank (1984) 11 D.L.R. (4™ 576 (Alta. Q.B.):

The legislation is intended to have wide scope and allow a judge to
make orders which will effectively maintain the status quo for a
period while the insolvent company attempts to gain the approval
of its creditors for a proposed arrangement which will enable the
company to remain in operation for what is, hopefully, the future
benefit of both the company and its creditors. [at 380]

25. The Court was not satisfied in Cliffs Over Maple Bay that the “restructuring”
contemplated by the debtor would do anything other than distribute the net
proceeds from the sale, winding up or liquidation of its business. The debtor had
no intention of proposing a plan of arrangement, and its business would not
continue following the execution of its proposal — thus it could not be said the
purposes of the statute would be engaged. ..

26. In my view, however, the case at bar is quite different from Cliffs Over Muaple
Bay. Here, the main debtor, the Partnership, is at the centre of a complicated
corporate group and carries on an active financing business that it hopes to save
notwithstanding the current economic cycle. (The business itself which fills a
“niche” in the market, has been cartied on in one form or another since 1983.)
The CCAA is appropriate for situations such as this where it is unknown whether
the “restructuring” will ultimately take the form of a refinancing or will involve a
reorganization of the corporate entity or entities and a true compromise of the
rights of one or more parties. The “fundamental purpose” of the Act — to preserve
the status quo while the debtor prepares a plan that will enable it to remain in
business to the benefit of all concerned — will be furthered by granting a stay so
that the means contemplated by the Act — a compromise or arrangement — can be
developed, negotiated and voted on if necessary...

It seems to me that the foregoing views expressed in Forest and Marine are not
The CCAA is

view, consistent with those objectives.

2008 Canlll 38492 {ON SC)
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[48] I therefore conclude that the court does have the _]urlsdlctlon to authorize a sale under the
CCAA in the absence of a plan. :

[49] I now tumn to a consideration of whether it is appropr;ate in this case, to approve this
‘sales process. Counsel to the Applicants submits that the court should consider the following
factors in determmmg whether to authorize a sale under the CCAA in the absence of a plan:

(a). isasale transactlon warranted at this time?
(b)  will the sale benefit the whole “economic community”?

(c) do any of the debtors’ creditors have a bona fide reason to object to a sale of the
business? ' :

(d)  isthere a better viable alternative?
I accept this submission.

[50] Tt is the position of the Applicants that Nortel’s proposed sale of the Business should be
approved as this decision is to the benefit of stakeholders and no creditor is prejudiced. Further,
counsel submits that in the absence of a sale, the prospects for the Business are a loss of
competitiveness, a loss of value and a loss of jobs.

[51] Counsel to the Applicants summarized the facts in support of the argument that the Sale
Transaction should be approved, namely:

(a) - Nortel has been working diligently for many months on a plan to reorganize its
business;

(b).  in the exercise of its business judgment, Nortel has concluded that it cannot
continue to operate the Business successfully within the CCAA framework;

(¢}  unlessa sale is undertaken at this time, the long-term viability of the Business will
be in jeopardy;

(d)  the Sale Agreement continues the Business as a going concern, will save at least
© 2,500 jobs and constitutes the best and most valuable proposal for the Business;

(e) - the auction process will serve to ensure Nortel receives the highest possible value
for the Business;

() the sale of the Business at this time is in the best interests of Nortel and its
‘ stakeholders, and

{g)  the value of the Business is likely to decline over time.

2008 Canl.ll 38482 (ON 8C)
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[52] The objections of MatlinPatterson and the UCC have been considered. I am satisfied that
the issues raised in these objections have been addressed in a satisfactory manner by the ruling of
Judge Gross and no useful purpose would be served by adding additional comment.

[53] Counsel to the Applicants also emphasize that Nortel will return to court to seek approval
of the most favourable transaction to emerge from the auction process and will aim to satisfy the
elements established by the court for approval as set out in Royal Bank v. Soundair (1991), 7
C.B.R. (3% 1 (Ont. C.A.) at para. 16.

DISPOSITION

[54] The Applicants are part of a complicated corporate group. They carry on an active
international business. I have accepted that an important factor to consider in a CCAA process is
whether the case can be made to continue the business as a going concern. I am satisfied having
considered the factors referenced at [49], as well as the facts summarized at [51], that the
Applicants have met this test. I am therefore satisfied that this motion should be granted.

[55] Accordingly, I approve the Bidding Procedures as described in the Riedel Affidavit and
the Fourteenth Report of the Monitor, which procedures have been approved by the U.S. Court.

[56] 1 am also satisfied that the Sale Agreement should be approved and further that the Sale
Agreement be approved and accepted for the purposes of conducting the “stalking horse”
bidding process in accordance with the Bidding Procedures including, without limitation the
Break-Up Fee and the Expense Reimbursement (as both terms are defined in the Sale
Agreement).

| [57] Further, I have also been satisfied that Appendix B to the Fourteenth Report contains
information which is commercially sensitive, the dissemination of which could be detrimental to
the stakeholders and, accordingly, I order that this document be sealed, pending further order of
the court.

[58] In approving the Bidding Procedures, I have also taken into account that the auction will
be conducted prior to the sale approval motion. This process is consistent with the practice of
this court.

[59] Finally, it is the expectation of this court that the Monitor will continue to review ongoing
issues in respect of the Bidding Procedures. The Bidding Procedures permit the Applicants to
waive certain components of qualified bids without the consent of the UCC, the bondholder
group and the Monitor. However, it is the expectation of this court that, if this situation arises,
the Applicants will provide advance notice to the Monitor of its intention to do so.

2008 CanLli 39492 (ON SC)



Heard and Decided: June 29, 2009

Reasons Released:  July 23, 2009

Page: 12

MORAWETZ J.
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action was warranted and that sale would benefit economic community — No creditor came forward to object sale
of business — It was unnecessary for court to substitute its business judgment for that of applicants.

Cases considered by Morawetz J.:

Nortel Networks Corp., Re_(2009), 2009 CarswellOnt 4467, 55 C.B.R. (5th) 229 (Ont. 8.C.J. [Commercial
List]) — considered

Statutes considered:
Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36
Generally — referred to
s. 36 — considered
MOTION by applicants for extension of stay and for approval of bid process and agreement.
Morawetz J.:

1 At the conclusion of the hearing on December 11, 2009, I granted the motion with reasons to follow. These
are the reasons.

2 The Applicants brought this motion for an extension of the Stay Period, approval of the Bid Process and ap- '
proval of the Stalking Horse APA between TalentPoint Inc., 2223945 Ontario Ltd., 2223947 Ontario Ltd., and
2223956 Ontario Ltd., as purchasers (collectively, the "Purchasers") and each of the Applicants, as vendors.

3 The affidavit of Mr. Jewitt and the Report of the Monitor dated December 1, 2009 provide a detailed summary
of the events that lead to the bringing of this motion.

4 The Monitor recommends that the motion be granted.

5 The motion is also supported by TD Bank, Roynat, and the Noteholders. These parties have the significant
economic inferest in the Applicants.

6 Counsel on behalf of Mr, Singh and the proposed Purchasers also supports the motion.

7 Opposition has been voiced by counsel on behalf of Procom Consultants Group Inc., a business competitor to
the Applicants and a party that has expressed interest in possibly bidding for the assets of the Applicants.

g The Bid Process, which provides for an auction process, and the proposed Stalking Horse APA have been
considered by Breakwall, the independent Special Committee of the Board and the Monitor.

9 Counsel to the Applicants submitted that, absent the certainty that the Applicants’ business will continue as a
going concern which is created by the Stalking Horse APA and the Bid Process, substantial damage would result o
the Applicants' business due to the potential loss of clients, contractors and employees.
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10 The Monitor agrees with this assessment. The Monitor has also indicated that it is of the view that the Bid
Process is a fair and open process and the best method to either identify the Stalking Horse APA as the highest and
best bid for the Applicants' assets or to produce an offer for the Applicants' assets that is superior to the Stalking
Horse APA.

11 It is acknowledged that the proposed purchaser under the Stalking Horse APA is an insider and a related
party. The Monitor is aware of the complications that arise by having an insider being a bidder. The Monitor has
indicated that it is of the view that any competing bids can be evaluated and compared with the Stalking Horse APA,
even though the bids may not be based on a standard template.

12 Counsel on behalf of Procom takes issue with the $700,000 break fee which has been provided for in the
Stalking Horse APA. He submits that it is neither fair nor necessary to have a break fee. Counsel submits that the
break fee will have a chilling effect on the sales process as it will require his client to in effect outbid Mr. Singh's
group by in excess of $700,000 before its bid could be considered. The break fee is approximately 2.5% of the total
consideration.

13 The use of a stalking horse bid process has become quite popular in recent CCAA filings. In Nortel Networks
Corp., Re, [2009] O.J. No. 3169 (Ont. S.C.J. [Commercial List]), I approved a stalking horse sale process and set out
four factors (the "Nortel Criteria") the court should consider in the exercise of its general statutory discretion to de-
termine whether to authorize a sale process:

(a) Is a sale transaction warranted at this time?

(b) Will the sale benefit the whole "economic community"?

(c) Do any of the debtors' creditors have a bona fide reason to object to a sale of the business?
(d) Is there a better viable alternative?

14 The Nortel decision predates the recent amendments to the CCAA. This application was filed December 2,
2009 which post-dates the amendments.

15 Section 36 of the CCAA expressly permits the sale of substantially all of the debtors' assets in the absence of
a plan. It also sets out certain factors to be considered on such a sale. However, the amendments do not directly as-
sess the factors a court should consider when deciding to approve a sale process.

16 Counsel to the Applicants submitted that a distinction should be drawn between the approval of a sales proc-
ess and the approval of an actual sale in that the Nortel Criteria is engaged when considering whether to approve a
sales process, while s. 36 of the CCAA is engaged when determining whether to approve a sale. Counsel also sub-
mitted that s. 36 should also be considered indirectly when applying the Nortel Criteria.

17 I agree with these submissions. There is a distinction between the approval of the sales process and the ap-
proval of a sale. Issues can arise after approval of a sales process and prior to the approval of a sale that requires a
review in the context of s. 36 of the CCAA. For example, it is only on a sale approval motion that the court can con-
sider whether there has been any unfairness in the working out of the sales process.

18 In this case, the Special Committee, the advisors, the key creditor groups and the Monitor all expressed sup-
port for the Applicants' process.
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19 In my view, the Applicants have established that a sales transaction is warranted at this time and that the sale
will be of benefit to the "economic community". 1 am also satisfied that no better alternative has been put forward.
In addition, no creditor has come forward to object to a sale of the business.

20 With respect to the possibility that the break fee may deter other bidders, this is a business point that has
been considered by the Applicants, its advisors and key creditor groups. At 2.5% of the amount of the bid, the break
fee is consistent with break fees that have been approved by this court in other proceedings, The record makes it
clear that the break fee issue has been considered and, in the exercise of their business judgment, the Special Com-
mittee unanimously recommended to the Board and the Board unanimously approved the break fee. In the circum-
stances of this case, it is not appropriate or necessary for the court to substitute its business judgment for that of the
Applicants.

21 For the foregoing reasons, I am satisfied that the Bid Process and the Stalking Horse APA be approved.

22 For greater certainty, a bid will not be disqualified as a Qualified Bid (or a bidder as a Qualified Bidder) for
the reason that the bid dees not contemplate the bidder offering employment to all or substantially all of the employ-
ees of the Applicants or assuming liabilities to employees on terms comparable to those set out in s. 5.6 of the Stalk-
ing Horse Bid. However, this may be considered as a factor in comparing the relative value of competing bids.

23 The Applicants also seek an extension of the Stay Period to coincide with the timelines in the Bid Process.
The timelines call for the transaction to close in either February or March, 2010 depending on whether there is a
plan of arrangement proposed.

24 Having reviewed the record and heard submissions, I am satisfied that the Applicants have acted, and are
acting, in good faith and with due diligence and that circumstances exist that make the granting of an extension ap-
propriate. Accordingly, the Stay Period is extended to February 8, 2010,

25 An order shall issue to give effect to the foregoing,

Motion granted,

END OF DOCUMENT
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Ivaco Inc., Re

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, R.S.C, 1985, c. C-36, 8
AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF IVACO INC. AND THE
APPLICANTS LISTED IN SCHEDULE "A"

Ontario Superior Court of Justice [Commercial List]
Cumming J.

Heard: June 9, 2004
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Bankruptcy and insolvency --- Proposal — Companies' Creditors Arrangement Act — Arrangements — Approval by
court — Miscellaneous issues

Company began proceedings under Companies' Creditors Arrangement Act — Company sought directions on pos-
sible sale proposal — Corporate restructuring officer to be part of sales process — Parties agreed that monitor could
observe negotiations between QIT and bidders, and that disclosure be made of supply agreement between QIT and
company — Corporate restructuring officer was required to understand all aspects of possible sale.

Statutes considered:

Companies’ Creditors Arrangement Act, R.S.C. 1985, ¢. C-36
Generally — considered
RULING regarding arrangement under Companies' Creditors Arrangement Act.
Cumming J.:
The Motion

1 The moving party Applicants, Ivaco Rolling Mills Limited Partnership, comprising some eight affiliated cor-
porations ("IRM"), seek directions from the Court in respect of the sales process for its business under the Companies’
Creditors Arrangement Act ("CCAA"). The motion raises an important issue relating to the respective roles of the
Monitor and Chief Restructuring Officer in that process. The Court provided a decision at the conclusion of the
hearing, with reasons to follow.

Background
2 IRM is engaged in the steel manufacturing and processing business in Canada. QIT-Fer Et Titane Inc. ("QIT") is
a major supplier to IRM of steel billets pursuant to a long-standing supply agreement. QIT is also a major unsecured

creditor of IRM, being owed some $62 million.

3 The Applicants obtained an Initial Order under the CCAA September 16, 2003. A Chief Restructuring Officer
("CRO") was appointed Gctober 24, 2003,

4 On December 11, 2003 this Court authorized IRM to pursue a dual-track restructuring process: one track is a
stand-alone restructuring plan; the second frack is the pursuit of a sales process.

5 The Monitor, the CRO and the unsecured creditors of IRM have a concern that QIT seeks a way whereby it will

be paid the monies owing to it by IRM outside the parameter of the CCAA4 proceeding. The record gives some force to
this concern.
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6 A Court Qrder dated March 22, 2004 authorized a limited number of prospective purchasers to submit offers for
the assets of one or more of the Applicants. Some four bidders have now submitted proposals in this regard. Under-
standably, it is a condition of the proposals that the bidders be able to satisfy themselves as to the nature and status of
the historical and existing relationship between QIT and IRM and the nature of any relationship for the future between
a buyer of IRM's business and QIT, '

7 The concern that has been raised by the Monitor, CRO and a number of IRM's creditors is that QIT may seek to
enter into a relationship with a bidder whereby QIT could achieve some recovery of IRM's pre-filing debt of $62
million at the expense of other unsecured creditors.

8 Any purchaser of IRM requires a supply contract with QIT as there are no apparent competitors for its product
sold to IRM., The concern is that QIT could insist upon a supply arrangement with the bidder at an unreasonably high
price with the bidder offering an unreasonably low price for the assets of IRM. The creditors, Monitor, and the Ap-
plicants are concerned that QIT might enter into a supply arrangement with a bidder at the expense of IRM by virtue of
the price for IRM's assets being lower than would otherwise be the case in a normal market transaction.

9 Meetings have been set up to take place between the bidders, the Applicants through the CRO, the Monitor and
QIT with a view to determining whether any one or more bidder can achieve a supply agreement with QIT within a
context of a satisfactory unconditional bid by that bidder for the assets of one or more of the Applicants.

The Issue

10 Several issues raised at the outset of the motion were settled by agreement as discussions progressed. It is not
necessary to discuss these settled issues. The settled position provides that the Monitor can observe the negotiations to
take place between QIT and each bidder. The settled position also provides that disclosure can be made to bidders of
the existing supply agreement between IRM and QIT.

11 A single issue remained for determination by the Court at the conclusion of the hearing, being whether or not
the CRO was to be part of the sales process. QIT took the position that the CRO should not be part of the process. The
Applicants, the Monitor and the other major unsecured creditors all took the position that the CRO should be part of
the sales process. Only QIT, supported by the United Steel Workers of Canada, took the contrary view.

12 The only support for QIT came from the United Steel Workers of Canada, being the Union representing the
workers of IRM through a collective bargaining agreement. The position expressed by counsel for the Union was that
the continuity of IRM's business is critical to the direct welfare of its employees and is of indirect benefit to the
community at large. There is a clear public interest in the welfare of the workers. Undoubtedly, that is a correct, and
important observation.

13 Thus, counsel for the Union argued further, the Court should accede to the position of QIT even though it
might result in a failure to maximize the value of the IRM assets through the CAA proceeding. In my view, the Union's
quite proper concern for the welfare of the workers cannot justify trumping the concern of creditors that they be treated
fairly. Nor would it ever be in the broader notion of the public interest to allow a sales process perceived to be unfair to
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go forward. The public policy underlying the CCAA and its objectives would be undermined. Indeed, it might well be
that any proposed sale would not then garner the requisite support of creditors required for approval under the CCAA4.
It might be that the business of IRM is more likely to fail, to the ultimate disadvantage of its workers, through a
compromise to the integrity of the sales process. In any event, the Court could not sanction a proposed plan of com-
promise that was the result of an unfair process.

14 QIT professes that if the CRO takes part in the negotiations between the bidders and QIT that this will nec-
essarily inhibit the sales process. QIT claims this will be so because bidders will be reluctant to provide confidential
information to QIT, and vice-versa, while recognizing that the CRO may then use that information to enhance an
alternative stand-alone restructuring plan and consequentially advise against acceptance of the bidder’s proposal.

Disposition

15 There are certain fundamentals to a CCA4 proceeding relevant to a determination of the issue at hand. First,
there cannot be a sales process whereby one unsecured creditor secures a secret benefit or advantage over the other
unsecured creditors. Such a result would be the equivalent of providing a preference for that creditor. Fairness to all
the creditors is a prerequisite to a satisfactory sales process. Second, the sales process must be seen to be fair. That is,
there must be transparency.

16 Third, the sales process is to be determined by the Court after considering the advice of the Monitor and the
position of the Applicants and their creditors. The sales process is not dictated by a supplier gua supplicr. It may be the
supplier does not wish to participate in the sales process given the nature of the process. That is for the supplier to
determine in its own self-interest. In the situation at hand, QIT conceivably might say that it would rather lose its
supplier relationship with IRM or a successor, to its apparent significant economic detriment, than proceed in the sales
process.

17 The CRO's attendance and participation in the sales process is critical because he is the independent party who
must understand all the various bids and weigh each against the possibility of a stand-alone restructuring. He must
ultimately make recommendations that engender confidence as being advanced on the best information and advice
possible. The CRO is an active part of the negotiations in the sales process. He is not involved as a relatively passive
observer in the manner of the Monitor,

18 The sales process has been determined by the Applicants with the approval of the Court. The CRO represents
the Applicants in that process. The intended sales process is one of trilateral negotiations. If QIT, IRM or any bidder
wishes to discontinue such negotiations at any time that is, of course, that party’s right. It is in the obvious self-interest
of IRM, QIT, and any bidder to maintain the existing QIT to IRM (or successor) supply relationship. It would seem to
be a win — win — win situation to come to a tripartite agreement. While no one can be ordered to enter into any new
agreement every participant is required to engage in a sales process that is fair and is seen to be fair. The CRO is
involved with the purpose of achieving the best result for the Applicants and a result which will be approved by the
requisite number of creditors.

19 Turning to the instant situation, there ate a number of Applicants with different unsecured creditors for dif-
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ferent Applicants. It is necessary that any negotiated sale (or restructuring) take into account such complexities so that
fairness is achieved for all the creditors (and is seen to be achieved.)

20 QIT proposed that the CRO would be excluded from the negotiations unless his presence was ‘requestéd by
either a bidder or by QIT. I disagree. In my view, the CRQ has the right to attend and participate throughout the en-
tirety of the negotiations in the sales process. In the event that a discrete issue arises in the context of a particular
bidder's negotiations with QIT, such that there is disagreement as to whether the Monitor or CRO should be absent,
then the further direction of the Court can be sought in the context of that specific issue. This will allow for QIT's
expressed concerns for bidders in the negotiation process to be taken into account, should this be necessary, It is noted
incidentally that no bidder has come forward in the hearing at hand to support QIT in respect of its expressed concerns
about the sales process.

21 Absent some compelling, exceptional factor to the contrary (not seen here), in my view, the Court should
accept an applicant's proposed sales process under the CCAA4, when it has been recommended by the Monitor and is
supported by the disinterested major creditors. The Court has the discretion to stipulate a variation to such a proposed
sales process plan. However, the exercising of such discretion would seem appropriate in only very exceptional cir-
cumstances.

22 An Order will issue in the form attached hereto as Annex "A". There are no costs granted to any party.
Order accordingly.
Appendix — ANNEX "A"
Court File No. 03-CL-5145
ONTARIO SUPERIOR COURT OF JUSTICE COMMERCIAL LIST
THE HONOURABLE MR. JUSTICE CUMMING
WEDNESDAY, THE 9th DAY OF JUNE, 2004

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, R.S.C. 1985, ¢. C-36, AS
AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF IVACO INC. AND THE
APPLICANTS LISTED IN SCHEDULE "A"

ORDER

THIS MOTION, made by the Applicants for directions with respect to the sales process in respect of discussions
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involving QIT Fer ¢t Titane Inc, ("QIT"), was heard this day at 393 University, Toronto.

ON READING the Notice of Motion, the Tenth Report of the Monitor, Ernst & Young Inc., the Affidavit of Randall
C. Benson, the Affidavit of Gary A. O'Brien, and the Supplementary Affidavit of Randall C. Benson, and on hearing
the submissions of counsel for the Applicants, the Monitor, QIT, the Informal Committee of Noteholders, the United
Steelworkers of America, the Bank of Nova Scotia, the National Bank of Canada and UBS Securities LLC:

1, THIS COURT QRDERS that the time for service of the Notice of Motion and the Motion Record herein is abridged
so that the motion is properly returnable today, and that any requirement for service of the Notice of Motion and of the
Motion Record upon any party not served is dispensed with.

2. THIS COURT ORDERS that the sales process in respect of discussions invelving QIT shall be governed by the
following procedure:

(a) QIT shall have seven days from the date of this Order to meet with the bidders who have submitted final proposals
in the second round of the sales process authorized by order of this court dated March 22, 2004. The Monitor and CRO
shall have the right to attend and participate in all such meetings. At the conclusion of the seven day period, QIT shall
inform the Monitor of those bidders with whom it is prepared to conduct further negotiations. After considering the
views of QIT and the Applicants, the Monitor shall identify to the Applicants and QIT the bidders with whom further
negotiations shall occur (the "Bidders"). If either QIT or the Applicants disagree with the Monitor then they may apply
to the court for directions.

(b) After the Bidders have been identified, QIT shall disclose relevant portions of the long-term supply agreement
dated April 15, 1999 between QIT and Ivaco Rolling Mills Limited Partnership ("IRM") which QIT claims has been
terminated and which the Applicants claim has not been terminated (the "Agreement") to the Bidders, under appro-
priate confidentiality arrangements. QIT and the Monitor shall have discussions to determine what portions of the
Agreement are relevant and to determine appropriate confidentiality arrangements. If they cannot agree, they shall
seek further directions from the court. Further, if the Applicants do not agree with the determination of QIT and the
Monitor as to what portions of the Agreement are relevant, they shall be at liberty to apply to the court for further
directions regarding the disclosure of the Agreement. This order shall be without prejudice to the Applicants' position
that the Agreement is not confidential and that it may disclose the entire Agreement.

(c) QIT shall then undertake negotiations with the Bidders. The Monitor and CRO shall be entitled to attend and
participate in these negotiations so as to be in a position to report to the court on the outcome of them. No other parties
shall participate in the negotiations, except that at the request of either QIT or a Bidder technical personnel from the
Applicants will be entitled to participate in order to give necessary technical assistance. If the parties cannot agree on
the appropriate participation of additional persons they shall seek further directions from the court. At the request of
QIT and a Bidder, the Monitor may in its discretion absent itself from parts of negotiations which it considers best to
proceed privately. If the Monitor refuses such request, QIT or the Bidder may apply to the court for directions. At the
request of QIT or a Bidder, the CRO may in his discretion absent himself from parts of negotiations which he con-
siders best to proceed privately. If the CRO refuses such request, QIT or the Bidder may apply to the court for direc-
tions.
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(d) The negotiations and meetings referred to shall be conducted under appropriate confidentiality arrangements.
Appendix — SCHEDULE "A"

APPLICANTS FILING FOR CCAA

1. Ivaco Inc,

2. Ivaco Rolling Mills Inc.

3. Ifastgroupe Inc.

4, IFC (Fasteners) Inc.

5. Ifastgroupe Realty Inc.

6. Docap (1985) Corporation

7. Florida Sub One Holdings, In'c.

8. 3632610 Canada Inc.

END OF DOCUMENT
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