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SUPERIOR COURT
(Commercial Division)

CANADA

PROVINCE OF QUEBEC
DISTRICT OF MONTREAL

N 500-11-048114-157
DATE: August 15, 2016

PRESIDING: THE HONOURABLE STEPHEN W. HAMILTON J.S.C.

IN THE MATTER OF THE PLAN OF COMPROMISE OR ARRANGEMENT OF:
WABUSH IRON CO. LIMITED

Debtor/Respondent
-and -
FTI CONSULTING CANADA INC.

Monitor

-and -
ROYAL BANK OF CANADA

Creditor/Petitioner

MOTION TO LIFT THE STAY OF PROCEEDINGS WITH RESPECT TO WABUSH IRON CO.
LIMITED
Section 11 of the Companies’ Creditors Arrangement Act

TO THE HONOURABLE STEPHEN W. HAMILTON, J.S.C. OR ONE OF THE HONOURABLE
JUDGES OF THE SUPERIOR CORT, SITTING IN COMMERCIAL DIVISION, IN AND FOR
THE DISTRICT OF MONTREAL, THE ROYAL BANK OF CANADA SUBMITS:

A. SCOPE AND PURPOSE OF MOTION

1. The Creditor/Petitioner, Royal Bank of Canada (“RBC"), seeks an order lifting the stay of

proceedings in the within CCAA proceeding in respect of the Debtor/Respondent, Wabush
Iron Co. Limited.

2. RBC seeks to lift the stay of proceedings as part of its motion to add Wabush Iron Co.
Limited as a defendant in RBC's counterclaim in a proceeding in Newfoundland and
Labrador, bearing Court File No. 2003 01T 3807 (the “Newfoundland Proceeding”).

3. The Newfoundland Proceeding was commenced by Cliffs Mining Company “as Managing
Agent of Wabush Mines” in 2003. “Wabush Mines" was described by Cliffs Mining Company
as an “unincorporated contractual joint venture” of Stelco Inc. (now US Steel Canada),

311453



B.

—2—

Dofasco Inc. (now ArcelorMittal Dofasce Inc.), and Wabush Iron Co. Ltd. “Wabush Mines”
was a precursor to Wabush Mines, a Mises-en-Cause in the within CCAA proceeding.

In 2014, RBC sought and was granted leave to commence a counterclaim against Cliffs
Mining Company.

In response to that counterclaim, Cliffs Mining Company disclaimed any personal liability for
the acts or omissions of “Wabush Mines”, including Wabush Iron Co. Ltd. Cliffs Mining
Company stated that notwithstanding its pleading “as Managing Agent of Wabush Mines”,
that any relief sought by RBC by counterclaim must be sought as against the members of
“Wabush Mines”, including Wabush Iron Co. Limited.

RBC has applied to the Court in the Newfoundland Proceeding to add parties to its
counterclaim, including Wabush Iron Co. Limited.

In order to fully constitute the Newfoundland Proceeding, Wabush Iron Co. Limited must be
added as a party. To that end, RBC requires that the stay of proceedings in respect of
Wabush Iron Co. Limited be lifted for that specific purpose.

FACTS

Background

8.

10.

11

On December 17, 1996, RBC entered into a Master Lease Agreement (the “Lease”) with
“Cliffs Mining Company in its capacity as Managing Agent for Wabush Mines”. In
subsequent pleadings, Wabush Mines was described as “an unincorporated contractual joint
venture” of Stelco Inc., Dofasco Inc., and Wabush Iron Co. Ltd.

The Lease was in relation to certain equipment used by Cliffs Mining Company in the
operation of the Wabush Mine in Labrador, which operation forms a significant part of the
subject matter of the within CCAA proceeding.

The Lease described in part the liability relationship between RBC, Cliffs Mining Company,
and each of Stelco inc., Dofasco Inc., and Wabush Iron Co. Ltd. as follows:

53. Liability of each Joint Venturer

53.1 The liability of each Joint Venturer in respect of any Obligation in the
Lease and Leasing Schedules shall be as follows:

- Wabush Iron Co. Lid.: 37.87% thereof
- Stelco Inc.: 37.87% thereof

- Dofasco Inc.: 24.26% thereof.

. On September 4, 2003, RBC provided Cliffs Mining Company with notice of default under

the Lease. RBC states that Cliffs Mining Company failed in its obligations under the Lease.
Cliffs Mining Company failed to maintain the leased equipment in good operating condition
and repair and thereafter has sought to benefit from its failure to comply with its obligations
under the Lease. In particular, Cliffs Mining Company sought the benefit of a lower
appraised value for the equipment (and therefore, a lower purchase price under the Lease)
because of its poor condition.
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. RBC states that this default entitled RBC to payment of the “Fair Market Value Cap” of the

leased equipment, minus payments made to that date by Cliffs Mining Company. That
amount was calculated as $1,690,582.02.

Further, Section 30.1 of the Lease provides:
Any Overdue Payment shall bear interest at the rate of 18% per annum

calculated and compounded monthly whether before or after judgement, from the
date it is due until paid.

Oulistanding Litigation

14,

16.

17.

18.

19.

20.
21.

22.

Cliffs Mining Company commenced an action ‘in its capacity as Managing Agent for
Wabush Mines” against RBC on October 9, 2003. In that action, Cliffs Mining Company
sought an order compelling RBC to accept payment substantially below the Fair Market
Value Cap in exchange for ownership the disputed equipment.

. During the course of the Newfoundland Proceeding, Cliffs Mining and RBC were parties to

litigation in Quebec based upon a nearly identical “Master Lease Agreement” (the “Quebec
Proceeding”). In fact, the same section (section 53.1) in both Master Lease Agreements
was relied upon by Cliffs Mining to attribute liability only to the “Wabush Mines” joint
venturers, including Wabush Iron Co. Limited, in respective proportions.

In 2010, RBC was wholly successful in the Quebec Proceeding, with the Quebec Court of
Appeal finding Cliffs Mining 100% liable in its personal capacity, with Wabush Iron Co.
Limited, Stelco Inc. and Dofasco Inc. jointly and severally liable to the extent set out in
Section 53.1 of the Quebec “Master Lease Agreement”.

On February 13, 2014, RBC filed an Amended Defence and Counterclaim in the
Newfoundland Proceeding. In its Counterclaim, RBC claimed as against “Cliffs Mining
Company in its capacity as Managing Agent for Wabush Mines" for the full Fair Market
Value Cap of the equipment, plus compound interest as described above.

Subsequently, Cliffs Mining Company pleaded in its Defence to Counterclaim, and has
represented to the Court in the Newfoundland Proceeding, that any alleged liability of Cliffs
Mining Company is, in fact, properly the liability of “Wabush Mines" and its constituent
member corporations, including Wabush Iron Co. Ltd.

In January 2015, on the basis of that representation from Cliffs Mining Company, RBC
applied to the Supreme Court of Newfoundland and Labrador to amend its Amended
Defence and Counterclaim to add Stelco Inc., Dofasco Inc., and Wabush Iron Co. Ltd. as
defendants by counterclaim (Exhibit 1).

On January 23, 2015, Cliffs Mining Company discontinued its claim against RBC.

RBC’s motion to amend its Amended Statement of Defence and Counterclaim to add Stelco
Inc., Dofasco Inc., and Wabush Iron Co. Ltd., served and filed in January 2015, remains
outstanding. It is tentatively scheduled to be heard in Newfoundland in October 2016.

RBC subsequently learned, in part as a result of the within CCAA proceeding, that the
interests of Stelco Inc. and Dofasco Inc. in “Wabush Mines” were sold to Wabush Resources
Inc. as of 2010.
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23. RBC filed its proof of claim in the within proceeding on December 18, 2015.

24. Wabush Iron Co. Limited, as a member of “Wabush Mines” and a signatory to the Lease,
remains indebted to RBC for the amounts set out in the Amended Defence and
Counterclaim in the Newfoundland Proceeding.

25. As at the date of the Initial CCAA order in this matter, dated May 20, 2015, the pre-filing
amount claimed by RBC against Wabush Iron Co. Limited is $13,795,841.72, inclusive of
principal and interest in accordance with the Lease.

26. For the benefit of this Honourable Court, such further exhibits as necessary for the factual
and evidentiary record in the Newfoundland Proceeding and the hearing of this motion are
appended to the Affidavit of Gary Ivany, which is filed in support of this motion.

C. LAW AND ARGUMENT
Test to Lift a Stay of Proceedings

27. Section 11 of the CCAA provides:

Despite anything in the Bankruptcy and Insolvency Act or the Winding-up and
Restructuring Act, if an application is made under this Act in respect of a debtor
company, the court, on the application of any person interested in the matter,
may, subject to the restrictions set out in this Act, on notice to any other person
or without notice as it may see fit, make any order that it considers appropriate in
the circumstances.

28. The test to lift a stay of proceedings in a CCAA context is weli-established. The Court's
discretion to lift a stay is not limited to narrow categories of cases, but should only be
exercised where there are sound reasons consistent with the CCAA to do so (Exhibit 2 -
ICR Commercial Real Estate (Regina) Ltd. v. Bricore Land Group Ltd., 2007 SKCA 72 at
paras 66 — 68).

29. Factors that should be considered in a motion to lift a stay include:

(a) the balance of convenience;
{b) the relative prejudice to the parties; and

(c) the merits of the proposed action, where they are relevant to the issue of whether
there are "sound reasons" for lifting the stay.

30. Courts have identified a number of instances in which lifting a stay of proceedings was
appropriate, including:

(a) a plan is likely to fail;

(b) the applicant shows hardship (the hardship must be caused by the stay itself and
be independent of any pre-existing condition of the applicant creditor);

(c) the applicant shows necessity for payment;
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(d) the applicant would be significantly prejudiced by refusal to lift the stay and there
would be no resulting prejudice to the debtor company or the positions of
creditors;

(e) it is necessary to permit the applicant to take steps to protect a right that could be
lost by the passage of time;

(] after the lapse of a significant period, the insolvent debtor is no closer to a
proposal than at the commencement of the stay period;

(9) there is a real risk that a creditor’s loan will become unsecured during the stay
period;

(h) it is necessary to allow the applicant to perfect a right that existed prior to the
commencement of the stay period;

(i) it is in the interests of justice to do so (Exhibit 3 - Canwest Global
Communications Corp., Re, 2011 ONSC 2215 at para 26).

In Manitoba Capital Fund Ltd. Partnership v. Royal Bank (Exhibit 4 - Manitoba Capital Fund
Ltd. Partnership v. Royal Bank, 2001 MBQB 197 at para 24), the Manitoba Court of Queen'’s
Bench held that in a BIA stay of proceedings (rather than a CCAA) could be lifted where “the
bankrupt is a necessary party for the complete adjudication of the matters at issue involving
other parties.”

The Stay of Proceedings Should be Lifted

32.

33.

34.

35.

36.

RBC states that there are sound commercial reasons to lift the stay in respect of Wabush
Iron Co. Limited.

The balance of convenience favours RBC. From a procedural and evidentiary perspective,
Wabush Iron Co. Limited is a necessary party to the Newfoundland Proceeding. Lifting the
stay would not grant RBC any advantage over secured or unsecured creditors. Rather, it
would afford RBC the opportunity to fully constitute the Newfoundland Proceeding.

Without Wabush Iron Co. Limited's participation as a party, RBC will be limited in its
recourse to the evidence of Wabush Iron Co. Limited in the Newfoundland Proceeding. That
evidence is crucial to the determination of liability in the Newfoundland Proceeding. If the
stay is not lifted, it is arguable that RBC may not even be able to compel Wabush Iron Co.
Limited to make non-party production of evidence or witnesses. Such a determination would
seriously hamper RBC's ability to prosecute its case, particularly with the significant passage
of time since the events in question took place.

On the other hand, Wabush Iron Co. Limited has been aware of the Newfoundiand
Proceeding for several years. Until 2014, RBC understood that Cliffs Mining Company was
conducting its claim against RBC in the Newfoundland Proceeding with the explicit authority
and knowledge of Wabush Iron Co. Limited.

Should the stay be lifted, Wabush Iron Co. Limited would be required to participate in the
Newfoundiand Proceeding for the purpose of document disclosure and examinations for
discovery. During the course of the Quebec Proceeding, Wabush Iron Co. Limited was a
participant in nearly identical litigation in respect of the Quebec operation of Wabush Mines.
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Wabush Iron Co. Limited was served with RBC’'s application to add it as a party to the
Newfoundland Proceeding in January 2015, several months before the within proceeding
was commenced. The inconvenience to Wabush Iron Co. Limited in responding to RBC's
application in the Newfoundland Proceeding and the time and cost associated with
participating in that action is less than what will be suffered by RBC if this motion is
dismissed.

RBC would be seriously prejudiced if the stay is not lifted. During the course of the
Newfoundland Proceeding, Cliffs Mining Company held itself out as a representative binding
the “Wabush Mines” joint venturers, including Wabush Iron Co. Limited. It was only after 11
years of litigation that Cliffs Mining Company resiled from that position. RBC had always
intended that the joint venturers of “Wabush Mines” be bound by the determination of Cliffs
Mining's claim and RBC's counterclaim.

If the stay is not lifted, RBC will be prevented from pursuing Wabush Iron Co. Limited for the
significant damages suffered by RBC to date. This would prejudice RBC's case as it relates
to each of Wabush iron Co. Limited, Cliffs Mining Company, and the other joint venturers of
“Wabush Mines”.

RBC ought not to be prejudiced by the conduct of Cliffs Mining Company in advancing the
Newfoundland Proceeding. Particularly where Wabush iron Co. Limited had knowledge of
that proceeding and was served with the relevant application pre-filing.

If Wabush Iron Co. Limited were to suffer any prejudice by an order lifting the stay of
proceedings, RBC states that such prejudice is significantly less serious than that suffered
by RBC.

As stated above, Wabush lron Co. Limited has been aware of the Newfoundland
Proceeding for over 12 years. During that time, it has litigated the Quebec Proceeding from
pleadings to the Quebec Court of Appeal. It cannot be said that Wabush Iron Co. Limited
has not had ample opportunity to gather evidence and witness information for a parallel
ongoing proceeding.

Further, Wabush Iron Co. Limited is the only surviving member of “Wabush Mines” from
1999 to today. With the sale of Stelco Inc.’s and Dofasco Inc.'s interests to Wabush
Resources Inc. in 2010, only Wabush Iron Co. Limited remains as a party with a continuous
interest in the business of Wabush Mine, including the disputed equipment at issue in the
Newfoundland Proceeding.

With respect to the merits of the Newfoundland Proceeding, to the extent that such an
analysis is relevant, RBC submits that there are ample grounds to find that action to be
meritorious.

The Newfoundiand Proceeding relates to an alleged breach of the Lease by Cliffs Mining
Company and each of the joint venturers of “Wabush Mines”. There is a considerable
evidentiary record with respect to the maintenance of the disputed equipment, as well as the
dispute regarding the exercise of certain purchase options under the Lease. The
Newfoundland Proceeding is case managed, and has been the subject of a number of
interlocutory proceedings regarding both procedure and substance. At no point has RBC's
case been deemed to be without merit or otherwise struck, in whole or in part, for any such
reason.
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46. Further, RBC has been successful before the courts of Quebec in nearly identical litigation

at both the trial and appeal levels. RBC states that the Newfoundland Proceeding has
significant merit.

47. RBC therefore respectfully submits that there are sound commercial reasons for this

Honourable Court to exercise its discretion to lift the stay of proceedings in respect of
Wabush Iron Co. Limited.

FOR THESE REASONS, MAY IT PLEASE THE COURT TO:

1. GRANT the present Motion,

2. ISSUE an order lifting the stay of proceedings in respect of Wabush Iron Co. Limited to
permit RBC to bring a motion in the Newfoundland Proceeding seeking to add Wabush Iron
Co. Limited as a defendant to RBC's counterclaim.

3. THE WHOLE with costs in the event this Motion is contested.

St. John'’s, August 15, 2016

(i Dena.

Qjé Thorne

STEWART MCKELVEY
Suite 1100, Cabot Place
100 New Gower Street

St. John's, NL A1C 6K3

Solicitors for the Creditor/Petitioner, Royal
Bank of Canada
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WABUSH IRON CO. LIMITED

Debtor/Respondent
-and -
FTI CONSULTING CANADA INC.

Monitor

-and -
ROYAL BANK OF CANADA

Creditor/Petitioner

LIST OF EXHIBITS
(In support of the motion to lift the stay of proceedings with respect to Wabush Iron Co. Limited)

1 RBC application to add parties as defendants by counterclaim {(Court File No. 2003 01T
3807)

2 ICR Commercial Real Estate (Regina) Ltd. v. Bricore Land Group Lid., 2007 SKCA 72
3 Canwest Global Communications Corp., Re, 2011 ONSC 2215

4 Manitoba Capital Fund Ltd. Partnership v. Royal Bank, 2001 MBQB 197
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i

e Thorne
STEWART MCKELVEY
Suite 1100, Cabot Place
100 New Gower Street
St. John's, NL A1C 6K3
Solicitors for the Creditor/Petitioner, Royal
Bank of Canada
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2003 01T No. 3807

IN THE SUPREME COURT OF NEWFOUNDLAND AND LABRADOR
TRIAL DIVISION

BETWEEN:
CLIFFS MINING COMPANY in its capacity as
Managing Agent of WABUSH MINES
PLAINTIFF
AND:
ROYAL BANK OF CANADA
DEFENDANT
AND BETWEEN
ROYAL BANK OF CANADA
PLAINTIFF BY
COUNTERCLAIM
AND:
CLIFFS MINING COMPANY in jts capacity
as Managing Agent of WABUSH MINES
DEFENDANT BY

COUNTERCLAIM

COPY

SUMMARY OF CURRENT DOCUMENT

Court File Number(s):

2003 01G 3807

Date of Filing Document:

January 19, 2015

Name of Party Filing or Person;

Royal Bank of Canada

Application to which Document being filed
relates:

Application lo add parties as Defendants by
Counterclaim and make consequential
amendments to pleadings pursuant to Rules
7.04, 15.01 and 15.02 of the Rules of the
Supreme Court, 1986

Statement of Purpose in Filing:

To commence the Application

INTERLOCUTORY APPLICATION

{inter Partes)

NATURE OF THE APPLICATION

1. The Defendant/Plaintiff by Counterclaim, Royal Bank of Canada ("RBC"), seeks an

order:;
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(a) adding Wabush ron Co. Limited, Stelco Inc. and Dofasco Inc. as Defendants by
Counterclaim pursuant to Rules 7.04, 15.01 and 15.02;

(b)  for leave to file an Amended Amended Statement of Defence and Counterclaim
pursuant to Rules 15.01 and 15.02; and

{c) for costs of this Application.

PROCEDURAL HISTORY
2, The procedural history of this matter, insofar as it is relevant to the within Application, is

as follows:

(@)  The Statement of Claim of Cliffs Mining was issued on October 9, 2003.

(b)  The Statement of Defence of RBC was issued on July 15, 2004,

(c) RBC filed a Notice of Intention to Proceed on November 1, 2010.

(d) RBC's filed its List of Documents on February 20, 2011.

(e) Cliffs Mining's filed its List of Documents on June 7, 2011.

H Mediation took place on January 30, 2013.

(g) RBC filed a Notice of Intention to Proceed on March 27, 2013.

(h) RBC filed an Interlocutory Application to amend the Statement of Defence to add
a Counlerclaim against Cliffs Mining on November 4, 2013.

(i) RBC was granted leave to file the Amended Statement of Defence and
Counterclaim by order of Justice Faour on February 10, 2014.

() RBC filed its Amended Statement of Defence and Counterclaim on February 13,
2014,

(k) Cliffs Mining filed an Interlocutory Application seeking summary trial dismissing
the Counterclaim on May 20, 2014.

()] On June 5, 2014, Cliffs Mining's Application for summary trial was set for a
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(m) RBC filed an Application to amend the Amended Statement of Defence and
Counterclaim on aor about September 19, 2014,

(n) RBC filed an Application for Security for Costs on or about September 19, 2014.

{o) RBC filed an Application for Case Management on or about September 19, 2014.

(p)  The parties appeared before Hon. Madam Justice Butler on QOctober 1, 2014 for
a status update.

(Q) The parties attended a case management conference before the Hon. Madam
Justice Marshall on November 19, 2014.

N The parties attended a further case management conference before the
Honourable Madam Justice Marshall on December 17, 2014, at which time it was
determined that all outstanding applications would be heard by Her Honour on
March 9 — 11, 2015, including:

(i) Cliffs Mining's Application for Summary Trial Dismissing the
Counterclaim;

(i) RBC's Applicatlion to Amend the Amended Statement of Defence and
Counterclaim to add parties as Defendants to the Counterclaim and for
other amendments to the pleadings to properly reflect the capacity of
Cliffs Mining in the action; and

(iit) RBC's Application for Security for Costs.

MATERIAL FACTS

Background

3. In a letter dated September 4, 2003 RBC provided written notice to Cliffs Mining that it
had defautted on a condition of the Master Lease Agreement for the lease of certain
mining equipment (the “Notice”). RBC asserted that Cliffs Mining had failed to maintain
the equipment in good operating condition and repair.

4, In the Statement of Claim issued out of this Honourable Court on October 9, 2003, Cliffs
Mining claimed that there had not been an Event of Default under the Master Lease
Agreement and that the Notice was invalid.

5. Cliffs Mining claimed as plaintiff:
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(@) A declaration that Cliffs Mining is the owner of two Bucyrus Electric Shovels {the
“Equipment”) pursuant to section 35 of the Master Lease Agreement;

{b) A declaration that the purchase price of the Equipment is $455,140.00;

(c) A declaration that Cliffs Mining owes RBC $108,020.00 in full satisfaction of the
purchase price of the Equipment;

(d)  An order requiring RBC to accept $108,020.00 in full salisfaction of the purchase
price of the Equipment;

{e) A declaration that Clifis Mining has nol committed any Event of Default as
defined in the Master Lease Agreement;

4] An order requiring RBC to discharge any registralions made pursuant to the

Personal Property Securily Act, SNL 1998 c. P-7.1 with respect to the
Equipment;

{g) Costs; and
(h) Such ather relief as this Honourable Court deems just.

6. On November 4, 2013, RBC commenced an Application to amend its Statement of
Defence to add a Counterclaim against Cliffis Mining. The Counterclaim alleges breach
of lease by Cliffs Mining and seeks damages and interest for the lost valve of the
Equipment in accordance with the terms of the Master Lease Agreement.

7. in response to RBC’s Application, and for the first time since Cliffs Mining filed its
Statement of Claim in 2003, Cliffs Mining stated that although it commenced the 2003
action as plaintiff, it has no liability under the Master Lease Agreement and therefore it
could not be a proper party to the Counterclaim. Cliffs Mining stated that any
Counterclaim, if allowed, must be commenced by separate proceeding against the
alleged partners to the unincorporated joint venture Wabush Mines, being Wabush Iren

Co. Limited, Stelco Inc. and Dofasco Inc. (the “Operators”), for whom Clifis Mining acted
as Managing Agent.

8. On February 10, 2014, RBC was granted [eave to file its Amended Statement of
Defence and to issue a Counterclaim against Cliffs Mining by Order of Justice Faour.
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On May 20, 2014, Cliffs Mining commenced an Application seeking summary trial
dismissing the Counterclaim. Cliffs Mining repeated its assertion that it has no
contractual liability to RBC under the Master Lease Agreement, and therefore cannot be

sued by way of Counterclaim (or, in fact, in any other proceeding) for RBC's damages
under the Master Lease Agreement.

The Quebec Proceeding

10.

11.

12.

13.

During the course of the within proceeding, RBC commenced a proceeding against the

Operators and Cliffs Mining with respect to the same dispute under a similar Master
Lease Agreement.

In the Quebec Proceeding, Cliffs Mining counterclaimed against RBC seeking, as it does
in this proceeding, ownership of the Equipment upon payment of the Purchase Price
determined by the Court. Within that counterclaim, Cliffs Mining brought a motion to
amend its counterclaim to remove any rights or obligations of Cliffs Mining with respect
to ownership of the Equipment. Cliffs Mining further sought to clarify that it had no

liability under the Master Lease Agreement and acted only as Managing Agent for the
Operators and not in its own right.

Cliffs Mining's application was denied, and that denial was upheld on appeal to the
Quebec Court of Appeal.

RBC was ullimately successful at the trial of the Quebec Proceeding, which was upheld
on appeal in 2010. On the issue of liability, Clifis Mining was held 100% hable for the
purchase price of the Equipment, contractual interest and taxes. The Operators were
held liable joinfly and severally to the extent set out in the Master Lease Agreement.

Adding the Operators and Amending RBC’s Pleading

14.

15.

As a result of the foregoing and Cliffs Mining’s position that it has no liability under the

Master Lease Agreement, the Operators are necessary parties for the compiete and
effective adjudication of this proceeding.

if Cliffs Mining's application seeking summary trial dismissing the Counterclaim is
successful, and the Operators are not first added as Defendants by Counterclaim, RBC

will be seriously prejudiced. It is therefore in the interest of justice that the Operators be
added as Defendants by Counterclaim.
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16.  Further, RBC is also seeking to make consequential amendments to the Amended

Defence and Counterclaim to particularize its claim as against Cliffs Mining and the
Operators.

RELIEF SOUGHT

17. RBC therefore requests an Order:
(a) that the Operators be added as Defendants to the Counterclaim:

(b} granting leave to RBC to file an Amended Amended Statement of Defence and
Counterciaim in the form altached to this Application;

(c) Cliffs Mining pay RBC its costs of this Application; and

{d) such further and other relief as counsel may advise and this Honourable Court
deems just.

DATED at St. John's, in the City of St. John's, in the Province of Newfoundland and Labrador,

this |{May of January, 2015.
o 3 d

la E. Reid
STEWART MCKELVEY
Suite 1100, Cabot Place
100 New Gower Street
St. John's, NL A1C 6K3
Solicitors for the Defendant/Plaintiff by
Counterclaim, Royal Bank of Canada

TO: Paul Burgess
BURGESS LAW OFFICES
PO BOX 23196
Suite 308, Terrace on the Square
St. John's, NL. A1B 4J9

Solicitors for the Plaintiff/Defendant by Counterclaim, Cliffs Mining
Company

AND TO: Wabush lron Co. Limited
200 Public Square
Suite 3300
Cleveland, OH, USA 44114
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AND TO: Junior Sirivar
McCarthy Tétrault
Suite 5300, TD Bank Tower
Box 48, 66 Wellington Street West
Toronto ON M5SK 1E6
Solicitors for Stelco Inc.

AND TO: Dofasco inc.
1330 Burlington Street East
P.O. Box 2460
Hamilton, ON L8N 3J5

AND TO: Supreme Court of Newfoundiand and Labrador
Registry (General Division)
309 Duckworth Street
P.O. Box 937
St. John's, NL A1C 5M3

: =
lsied ot Dthn's, NL s 9 ctay Jan 2015
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2003 01 T No. 3807

(N THE SUPREME COURT OF NEWFOUNDLAND AND LABRADOR
TRIAL DIVISION

BETWEEN:
CLIFFS MINING COMPANY jn.itscapacits-as
R PLAINTIFF
AND:
ROYAL BANK OF CANADA
DEFENDANT
ND BETWEEN
ROYAL BANK OF CANADA
PHlNTIFF BY
COUNT IM
AND: U
CLIFFS MININQ COMPANY w m
COUNTERCLAIM >
AND: =¥
WABUSH IRON CO. LIMITED
SECOND DEFENDANT BY =1
COUNTERCLAIM
AND:
STELCOINC,
THIRD DEFENDANT BY
COUNTERCLAIM
AND:
DOFASCO INC,
FQURTH DEFENDANT BY
COUNTERCI AIM

AMENDED AMENDED STATEMENT OF DEFENCE AND COUNTERCLAIM

1 The Defendant, Royal Bank of Canada, admits paragraph 2 of the Statement of Claim.

2, The Defendant denies each and every other allegation in the Statement of Claim as if
same were set forth herein and traversed seriatim.
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3. With respect to paragraph 3 of the Statement of Claim, the Defendant admits entering
into a Lease Agreement with the Plainliff on or about December 17, 1996 (the “Master
Lease Agreement”). With respect to the Master Lease Agreement, the Defendant states
that same needs to be read in its entirety together with the respective Schedules being

Schedule “A", Lease No. 08-73566 and Schedule "A", Lease No. 08-74187 (the
“Schedules”).

4. As to paragraph 4 of the Statement of Claim, the Defendant states that section 11 of the
Master Lease Agreement deals with maintenance and use and states as follows:

*11. Maintenance and Use
11.1 Lessee will, as its own expense:

(@)  maintain the System in good operaling condition and repair
{ordinary wear and tear excepted);

{b) comply in all respects with all recommendalions, or requirements
of the Supplier regarding the System or any part or component thereof or

accessory therefo, as may be necessary lo preserve all Warranties by
such Supplier;

(c) repair and replace sny damage to the System caused by the
operation or use thereof by Lessee, its officers, employees and servanis
or by others; and

(d) replace any components, including power piants, as ma y hecome
necessary or, in the reasonable opinion of Lessee, desirable for the
proper use and operation of the System.

11.2 All replacement parls which may, in the course of maintaining the
Equipment in good operating condition and repair, at any time and from
time to time, during the term of each Lease, be made to, or placed in or

upon, the Equipment thereby leased, shall be free and clear of all
Adverse Claims.

11.3  All replacement parts, of whatever kind or nature, made to, or placed in or
upon the Equipment, shall belong to, and become the properly of Lessor

and shall be subject to all the terms and conditions of this lease as if they
formed part of the Equipment.”

5. The words System and Equipment are defined terms in the Master Lease Agreement
and are defined as follows in the definitions section:

‘(9) “Equipment” means the equipment which Lessor purchases and leases to
Lessee pursuant to the terms and conditions of any Lease and when or where
required in the context or circumstances, individusl items thereof.

254645 v1
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6. The Defendant states that the Plaintiff failed to maintain the equipment in accordance
with the provisions of section 11 of the Master Lease Agreement which resulted in a
deterioration of the Equipment and a reduction in the value of the Equipment for

"System"” means the Equipment and the Licensed Software."

purposes of the appraisal.

7. As to paragraph 5 of the Statement of Claim, the Defendant states that the entirety of
paragraph 25 of the Master Lease Agreement needs to be reviewed and same is set
forth herein for ease of reference dealing with the option to purchase, retum conditions,

as follows:

*25.
25.1

25.2

25.3

254645 v1

Option to Purchase/Retum Conditions

Provided Lessee shall not be in default under any Obligation,
Lessor hereby grants to Lessee an oplion to purchase whatever
title Lessor may have to the Equipment for the Purchase Price and

at the time or times set forth in Item 4 of the relevant Leasing
Schedule,

Provided Lessee shall not be in default under any Obligation and
fo the extent Lessor has the right to grant such an assignment,
Lessor hereby grants to Lessee the right to lake an assignment of
Lessor's rights under any license of Licensed Software for the
oplion price and at the time or times sef forth in the relevant item
of the relevant Leasing Schedule.

Such option lo purchase may be exercised by Lessee by giving to
Lessor notice of Lessee's intention to exercise such option, at
feast thirty (30) days prior to the date of intended purchase,

describing the Equipment with respect to which such option is
being exercised.

The right to take an assignment of Lessor's rights under any
license of Licensed Software may be exercised by Lessee by
giving to Lessor notice of Lessee's intention {0 exercise such right,
at least thirty (30) days prior to the date of intended assignment,
dascribing the Licensed Software with respect to which such right
is being exercised.

The intended purchase and sale and/or assignment of license
rights shall be concluded on a date specified in the said notice
falling in or afler, but not before, the option date staled in the
relevant item of the relevant Leasing Schedule, but in any event
not later than the termination date of term perlaining to the
Equipment and/or Licensed Software being purchased.
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25.4

25.5

25.6

25.7

1)

2)

Upon the exercise of such option, there shall be a binding
agreement for the sale and purchase of the Equipment and/or
assignment of license rights in the Licensed Software described in
the said nolice on the terms and conditions provided herein. The
Purchase Price shall be paid to Lessor at the time of the
conclusion of such sale.

Upon any such purchase andfor assignment of license rights
and/or license rights so assigned, Lessor shall transfer the
Equipment so purchased free and clear of all interests of Lessor
under this Lease Agreement and any Leasing Schedule and
thereupon this Lease shall terminale with respect lo the
Equipment and/or Licensed Sofiware so purchased.

Lessee shall bear the cost of any Provincial or Federal taxes,
licence or registration fees or other assessments or charges
imposed on, or connected with, the transfer of tille to and
ownership of the Equipment.

Should Lessee not exercise such option, Lessee shall then return
the Equipment subject to the following:

Lessee agrees that each piece of Equipment must be, as of the
termination date, in strict conformance with all the following
minimum physical retum conditions:

The Equipment shall have been operated and maintained in
accordance with the Manufacturer's standard operating and
maintenance procedure and evidenced by all maintenance

records and logs as required under the Manufacturer's available
guarantee.

At the time of retum,

a) all Equipment shall be retumed in the condition in which it
is required to be maintained The Equipment shall be free of any
rust of corrosion, except surface rust and cormosion, that would
adversely effect the structural integrity or mechanical operations of
the Equipment. All advertisements, logos or identifying marks of
the Lessee shall be removed:

b) Lessee agrees that 30 days prior to the expiration of the
Leasing Schedule, Lessor may cause an authorized
manufaclturer's representative to inspact all items of Equipment, at
Lessee’s expense, to enable Lessor to determine the condition of
the Equipment including, without limitation, a component
reconciliation. Said cornponent reconciliation shall determine,
using information provided by the inspection and a review of
applicable maintenance records, the number of operational hours
in excess of 50% of useful life or of 50% of time between
manufacturer recommended replacement, overhaul or rebuild for
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any component parts. Expected intervals between component
replacement, overhaul or rebuild supplied by the manufaclurer
shall be used as the basis of such reconciliation. If the operational
hours of any such components exceed either 50% of its remaining
useful life or 50% of time recommended between replacement,

overhaul or rebuild, then Lessee shall compensale Lessor by the
following formula:

Amount due to Lessor = z{y-0.5x)/x

X = Total number of allowable hours belween
replacement, overhaul or rebuild on component.

y = Total number of hours since new, or last overhaul,
rebuild or replacement.

2 = The then current cost to Lessor for replacement,
overhaul or rebuild of the component from the manufacturer.

The component reconciliation shail be completed not later than 10
days prior to the last day of the Lease Term of the Lease and
Lessee shall be obligated to pay Lessor for such excess
component usage on the last day of the Lease Term:

c) the Equipment shall be operational and able to perform its
assigned task(s), normal wear and tear accepted:

d) if required by Lessor, Lessee shall provide free slorage in
operating condition for the Equipment on Lessee's premises in
order to sell the Equipment FOB mine site if possible;

e) upon being sold the Equipment shall be deinstalled,

disassembled and properly packed by Lessee al Lessee's
expense;

f the Equipment shall be ioaded on an equipment trailer
suitable for shipping of such equipment by Lessee at Lessee's
expense; and

1)) the Lessee agrees to pay al the date of return fo the
Lessor two per cent (2%} of Net System Cost as remarketing fee.

In the case where any of these conditions are not mel, Lessse
shall be deemed to have exercised ils option to purchase the

Equipment al the cap of Fair Market Value as stipulated in
Leasing Schedule.”

Of parlicular significance is the definition of the word Obligation set out in the Definition

section of the Master Lease Agreement, which reads as follows:

2546845 1
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(1)  "Obligation” means any obligation to comply with any provision of
any Lease or any other agreement befween Lessor and Lessee. "

9, The Defendant states that the Plaintiff failed in its Obligation under the Lease in that the
Plaintiff failed to maintain the System in good operating condition and repair and that the
Plaintiff has sought to benefit from its failure to comply with its obligations under the

Master Lease Agreement.

10.  The particular benefit being that by falling to maintain the Equipment, the Plaintiff knew
that the appraised value of the Equipment would be less than if the Equipment was

properly maintained and that the Plaintiff would therefore benefit from its own

-

11. The Defendant states that the Master Lease Agreement contemplates this situation and m

wrongdoing.

deals with same in section 25 of the Master Lease Agreement by stipulating in
subsection 25.1 that the purchase option is only exercisable when the "Lessee shall not ETB
be in default under any Obligation® and that failing this requirement, the Lessee is __,g
required to return the Equipment in accordance with the remainder of the provisions of
section 25 and where it fails to return the Equipment in accordance with section 25, the
"Lessee shall be deemed (o have exercised its option to purchase the equipment at the

cap of Fair Market Value as stipulated in the Leasing Schedule.”

12.  The Defendant states that the Fair Market Value cap was correctly set out in paragraph
7 of the Plaintiffs Statement of Claim, same being One Million Six Thousand Six
Hundred Twenty-One Dollars and Sixty Cents ($1,006,621.60) for each Shovel (as
defined in the Plaintiffs Statement of Claim) for a total value of $2,013, 324.20.
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13. The Defendant states that it has received payments to date in the amount of

$347,120.00 which should be deducted from the Fair Market Value cap and that the

Defendant is therefore entitied to the difierence between the Fair Market Value cap and

the amount received o date, which the Defendant calculates as follows:

Fair Market Value $2,013,324.20
L.ess Payments Received =$347.120.00
21.666,204.20

14. The Defendant states that the Plaintiff:

(a)
(b}

(c)

(d)

(e)

failed to comply with section 11 of the Master Lease Agreement;

purported to exercise the option to purchase set out in section 25 of the Master ...
Lease Agreement notwithstanding the fact that the Plaintiff was in default under ]
its Obligation(s) under the Master Lease Agreement:

attempted to allow the System and Equipment to fall into state of disrepair and to m
benefit from its own wrongdoing by attempting to have the System and/or
Equipment appraised at a value that was not in accordance with the appraisal
provisions set forth in the Master Lease Agresment; '“'n

the Plaintiff had the System and/or Equipment appraised by appraisers who

placed an unreasonably low value on the System and/or Equipment in the
circumstances; and

the Plaintiff purported to exercise its option contrary to the spirit and intent of the
terms of the Masler Lease Agreement.

15. The Defendant therefore claims that it is entitled to:

(@)

(b)
(c)

254645 1

the Fair Market Value cap less payments made lo date, which the Defendant
calculates as follows:

Fair Market Value $2,013,324.20
Less Paymenis Received -$347.120.00
$1.666,204, 20

costs; and

such further and other relief as this Honourable Court may deem just.



COUNTERCLAM

Badigs

1. The PlaintififDefendant by Counterclaim. Cliffs Mining_Company (*Clifis Mining"). js a

254845 v1
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2.

3.

4, Th fendan inti j | Bank of Canada (“RBC"), is a chartered
bank duly incorporated pursuant to the laws of the Parliament of Canada, having its
head in Toronto, Ontario and a local office at 224-226 Water t NL.

5.

6.

7.

8.

254845 v1
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Backaround

8. On mber 17, 1886 Cliffs Minin sed two B 8_Erie Electric Shovels {the
“Eguipment”) from R ursuant Master se Agreement (the “Lease”}. The term

of the Lease was for 60 months commencing July 1, 1998 terminating on June 30, 2003.

10. Section 25 of the Lease has the heading "Option to Purchase/Retumn Conditions”. It

rovided that Cliffs Mining h tion h the Equipment. Such option could
Xerci | as thera no default in any “Obligation”.
11.  Obligation” is defined in section 1.1(l) of the Lease as meaning any obligation to comply

with any provision of the Lease, or any other agreement between the parties.

12 Section 11 of the Lease states, in part:

11.1 Lessee will. at its own expense:

intain em _in good_operalin ndition_an air
ar and tear ex g
b mply in_all cts with all recommendations or
re ments of th lier ing th m or arl or
component thereof or th as may be necessary (o
reserve all Warrantii uch i
c) repair f; dama e System the

opergtion or use thereof by the Lessee, its officers, employees
and servants or by others; and

d) Replace an mponents, includin wer planls, as m
become necessary or, in_the reasonable opinion_of Lessee,

desirable for th r n ration of the System.
13. * m- i finged in the Lease as meanin Equipment _and the licensed
software.

14.  Cliffs Mining provided notice on or about May 27, 2003 of its intention to exercise its
option to purchase the Equipment pursuant to section 25 of the Lease.

254645 v1
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15.

16.

17.

18.

19.

20,

21.

-1~

liffs Mining and uld not agree on the Fair Market Value for the ose of

detemmining the purchase price purguant to the exercise of the option.

The Le defines the Fair Market Value C the "Cap™) for the Equipment at
$2.013,324.20.

The Lease provided in section 1(ac) that in the event of disagreement, the Fair Market
Value would be determined by two independent appraisers.

a High Tower Construction Servi which provided an a isal of

770.000.00 for the Equipment on or about August 18. 2003. Clifis Minina engaged
Hunvady Appraisal Services which provided an appraisal of $140.280.00 for the

Equipment an or abo ust 29, 2003.

Given the appraisals represented a significant departure from the Cap, RBC asked High

ower Construction Services to complete a maintenance review of the Equipment {the
“Review"),

—

e Review cluded that the Equipment had not been maintained and/or repair

th re ired by the Lease, specifically section 11 which requi Cliffs Mining to

maintain the Equipment in good waorking condition, including repairing and replacing any
damage.

Cli

failed to maintain the Equipment in erating condition and repair uwipment in

accordance with the provisions of section 11 of the Lease. This resulted in a

deterioration of the Equi nt asu uent reduction in value.

254645 v1
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22. Following the results of the appraisals, RBC provided Cliffs Mining with a_notice that

Cliffs Mining could not rly exercise the option rchase as it was in default of

complying_with_maijntenance Obligations under the Lease. Further, Cliffs Mining was

deem have purchased the Equipment at the Cap.

23, Section of the Lease stat he purchase option is only exercisable when th

“Lessee shall not be jn default under any Obligation® and that falling this requirement,

the @ j retum the Equipment. W| the Lessee fails to retum th uipment, it

is “deemed to have exercised its option to purchase the Equipment at the cap of the Fair
Market Value as stipulated in the Leasing Schedule”.

24.  Cliffs Mining has sought to benefit from its failure to comply with its Obligations under the U

Lease. iling to maintain the Equipment, Cliffs Mining knew. or ht to have known

that the value of the Equipment would be reduced. Therefore Ciiffs Mining would benefit >
from an artificially low value when exercising the option to purchase. =ﬂ

25, RBC as that Cliffs Mining is liabl RBC for breach of the Lease: specifically:

a. Failing to comply with section 11 of the Lease:

b. urporting to exercise option to purchase notwithstanding the fact that it was
in it under its Obligation(s) under the Lease:

c. Attempting to allow the System and Equipment to fall in late of disrepair and

benefit from i wn_wrongdoing by attempting to _have the System and/or

Equipment appraised at a_valye that was not in accordance with the appraisal
provisions set forth in the Lease:;
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d. ving th stem and/or Eguipmen i a isers_who placed

unreasonably low value gn the System and/or Equipment in the circumstances;

e. Purporting to exercise its option contrary to the spirit and intent of the terms of

th : and
f. S ther breaches as mav a F.
26. Cliffs Mining continues to hold the Eguipment in its pogsession. RBC also pleads and

relies on the equitable remedies of restitytion and unjust enrichment.

27. Further and in the a ive, Cliffs Minin S required to abtain th roval of its

28.

29.

30.

31.

254645 v1
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32.

33.

~14 —

RBC by Counterclaim repeats the foreqoing and states that it is entitled to the remainder
of the monies owing under the Cap. being the difference between payments received to
date from Cliffs Mining and the Cap. Cliffs Mining has_already made payments in the

amount of 7.120. inclusive of $24.377.82 int leaving $322 742 18 to

applied against the Cap {resulting in the principal amount of $1,690,582.02 owing to

RBC).

d.

The Fair Market Value Cap _less payments made to date for a total of

O
$1.690,562.02; §

ompound Interest in nce with ion 30 of the Lease:

Costs in_accordance with column 5 of Rule 55 of the Rules of the Supreme R
Court, 1986; and




R

DATED at $t. John's, in the Province of Newfoundiand and Labrador, this day of
January, 2015.

Neil L. Jacobs
STEWART MCKELVEY
Suite 1100, Cabot Place
100 New Gower Street
t. John's, NL A1C 8K

Solicitors for the Defendant and Plaintiff
by Counterclaim

TO: Christopher J. Cosgriffe
WOOLGAR VANWIECHEN KETCHESON DUCOQFFE LLP

70 The Esplanade, Suite 401 }
Toronto, ON MSE 1E2
Solicitors for the Plaintiff and Defendant
Counterclaim
. -
(€] OFFICES
£0O BOX 23195

ite 308, Terrace an
St. John's NI A1B 4J9
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JO. Supreme Court of Newfoundland and Labrador
Registry (General Division)
309 Duckworth Street
P.O. Box 937
St. John's, NL A1C 5M3
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2003 01T No, 3807

IN THE SUPREME COURT OF NEWFOUNDLAND AND LABRADOR
TRIAL DIVISION

BETWEEN:
CLIFFS MINING COMPANY in its capacity as
Managing Agent of WABUSH MINES
PLAINTIFF
AND:
ROYAL BANK OF CANADA
DEFENDANT
AND BETWEEN
ROYAL BANK OF CANADA
PLAINTIEF BY
COUNTERCLAIM
AND:
CLIFFS MINING COMPANY in its C
as Managing Agent of WABUSH MINES
DEFENDANT BY
COUNTERCLAIM

SUMMARY OF CURRENT DOCUMENT

Court File Number(s):

2003 01G 3807

Date of Filing Document:

January |'{, 2015

Name of Parly Filing or Person:

Royal Bank of Canada

Application to which Document being filed
relates:

Application o add parties as Defendants by
Counterclaim and make consequential
amendments to pleadings pursuant to Rules
7.04, 15.01 and 15.02 of the Rules of the
Supreme Court, 1986

Statement of Purpose in Filing:

In support of the Application

AFFIDAVIT

|, Twila E. Reid, of the municipality of Logy Bay, in the Province of Newfoundland and Labrador,

Solicitor, make oath and say as follows:

254592 v3
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1. | am a Pariner at the law firm of Stewart McKelvey, the solicitors for the
Defendant/Plaintiff by Counterclaim Royal Bank of Canada ("RBC").

2. | have read and understand the foregoing Application, and it is true to the best of my
knowledge, information and belief.

3. | give this Affidavit in support of the Application of RBC for an order adding parties as
Defendants by Counterclaim and making consequential amendments fo the pleadings.

SWORN/AFFIRMED before me at the City ™
of St John's, in the Provin of
Newfoundland and Labrador, thisﬁ%eay of
January, 2015, ?

/ 6“&#’)— »
j& ’“\c.r @ . Reid
A Commissioner for taking affidavits.
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2003 01T No. 3807

IN THE SUPREME COURT OF NEWFOUNDLAND AND LABRADOR
TRIAL DIVISION

BETWEEN:
CLIFFS MINING COMPANY in its capacity as
Managing Agent of WABUSH MINES
PLAINTIFF
AND:
ROYAL BANK OF CANADA
DEFENDANT
AND BETWEEN
ROYAL BANK OF CANADA
PLAINTIFF BY
COUNTERCLAIM
AND:
CLIFFS MINING COMPANY in its capagity
as Manaqing Agent of WABUSH MINES
DEFENDANT BY

CQUNTERCLAIM

NOTICE OF APPLICATION

You are hereby notified that the foregoing application will be heard by the judge presiding in the
chambers at the Court House, at Duckworth Street, St. John's, in the Province of Newfoundiand
and Labrador, on Monday, the 9" day of March, 2015, at the hour of 10 o'clock in the forenoon
or so soon thereafter as the application can be heard.

TO: Paul Burgess
BURGESS LAW OFFICES
PO BOX 23196
Suite 308, Terrace on the Square
St. John's, NL A1B 4J9

Solicitors for the PlaintiffDefendant by Counterclaim, Cliffs Mining
Company

AND TO: Wabush Iron Co. Limited
200 Public Square
Suite 3300
Cleveland, OH, USA 44114

AND TO: Junior Sirivar
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AND TO:

254592 v3

McCarthy Tétrault

Suite 5300, TD Bank Tower

Box 48, 66 Wellington Street West
Toronto ON M5K 1ES

Solicitors for Stelco Inc.

Dofasco inc.

1330 Burlington Street East
P.O. Box 2460

Hamilton, ON L8N 3J5
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THE COURT OF APPEAL FOR SASKATCHEWAN
Citation: 2007 SKCA 72 Date: 20070625

Between: Docket: 1443
Docket: 1452

ICR Commercial Real Estate (Regina) Ltd.

Appellant
- and -

Bricore Land Group Ltd., Bricore Investment Group Ltd.,
624796 Saskatchewan Ltd. 603767 Saskatchewan Ltd.,
583261 Saskatchewan Ltd. and Horizon West Management Ltd.

Respondents

Coram:
Klebuc C.J.S., Jackson & Smith JJ.A.

Counsel:
Fred C. Zinkhan for the Appellant
Jeffrey M. Lee for the Respondents
Kim Anderson for the Monitor, Ernst & Young

Appeal:
From: Q.B.G. No. 8 of 2006, J.C. Saskatoon
Heard: June 7, 2007

Disposition: Appeal Dismissed June 13, 2007
Written Reasons: June 25, 2007

By: The Honourable Madam Justice Jackson
In Concurrence: The Honourable Chief Justice Klebuc
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The Honourable Madam Justice Smith

Jackson J.A.

I. Introduction

[1] This appeal concerns a claim arising on a "post-filing" basis after a
restructuring order had been made under the Companies' Creditors
Arrangement Act' (the "CCAA"). The restructuring failed. The principal
assets of the companies have been sold and the net proceeds are being held for
distribution. The post-filing claim is asserted against: (i) the companies,
which are subject to the CCAA order; and (ii) against the companies' Chief

Restructuring Officer.

[2] The post-filing claimant is ICR Commercial Real Estate (Regina) Ltd.
("ICR"). ICR claims a real estate commission with respect to the sale of a
building belonging to Bricore Land Group Ltd. Bricore Land and four related
companies (collectively "Bricore") are all subject to an initial order ("Initial
Order") granted by Koch J. on January 4, 2006 pursuant to s. 11(3) of the
CCAA. The Chief Restructuring Officer, Maurice Duval (the "CRQO"), was
appointed by Koch J. on May 23, 2006 (the "CRO Order"). Koch J. has been
the supervising CCAA judge since the Initial Order.

'R.S.C. 1985, c. C-36.
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[3] The Initial Order and the CRO Order impose the usual stay of
proceedings against Bricore and prohibit the commencement of new actions

against Bricore and the CRO, without leave of the Court.

[4] ICR applied to Koch J. for directions and, in the alternative, for leave to
commence actions against Bricore and the CRO. By fiats dated April 9, 2007
and April 25, 2007, Koch J. held that the Initial Order and the CRO Order
prohibiting the commencement of actions apply to ICR and that leave of the
Court is required. He refused leave and also awarded substantial indemnity

costs against ICR.

[5] On May 23, 2007, ICR applied in Court of Appeal chambers for leave
to appeal, pursuant to s. 13 of the CCA4, and received leave to appeal the same
day. The appeal was heard on June 7, 2007 and dismissed in relation to the
lifting of the stay application and allowed in relation to the costs order on June

13, 2007, with reasons to follow. These are those reasons.

IT. Issues

[6] The issues are:

1. Does the stay of proceedings imposed by the supervising CCAA judge
J. under the Initial Order apply to an action commenced by ICR, a
post-filing claimant, such that leave to commence an action against
Bricore is required?

2. Does s. 11.3 of the CCAA4 mean that a post-filing claimant cannot be
subject to the stay of proceedings imposed by the Initial Order?

2007 SKCA 72 (CanLiiy



Page 4

3. If leave is required, did the supervising CCAA4 judge commit a
reviewable error in refusing ICR leave to commence an action against
Bricore?

4.  Did the supervising CCAA judge make a reviewable error in refusing
leave to commence an action against the CRO?

5.  Did the supervising CCAA judge err in awarding costs on a substantial
indemnity basis?

III. Background

[7]1 ICR’s claim to a real estate commission arises as a result of these brief
facts. Bricore owned four commercial real estate properties in Saskatoon and
three such properties in Regina (the "Bricore Properties"). ICR argued that it
had marketed one of the Regina properties, known as the Department of

Education Building (the "Building"), to the City of Regina.

[8] Bricore sold the Building, at a purchase price of $700,000,° to a
proposed purchaser, which assigned its interest to 101086849 Saskatchewan
Ltd. 101086849 Saskatchewan in its turn sold the Building to the City of
Regina for a price of $1,075,000." The certificate of title to the Building
issued in early January, 2007 to 101086849 Saskatchewan, and the certificate
of title issued to the City of Regina in late January, 2007. The Building came
to be sold pursuant to a series of Court Orders made by Koch J., which I will

now summarize.

?Appeal Book, pp. 17a and 22a {Affidavit of Paul Mehlsen].
* Ibid. at pp. 27a and 32a.
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[9] AsIhave indicated, the Initial Order was made on January 4, 2006. On
February 13, 2006 Koch J. appointed CMN Calgary Inc. as an Officer of the
Court to pursue opportunities and to solicit offers for the sale or refinancing
of the Bricore Properties. He also authorized Bricore to enter into an
agreement with CMN Calgary dated as of January 30, 2006 entitled
"Exclusive Authority To Solicit Offers To Purchase."”

[10] In May 2006, it was determined that Bricore could not be reorganized
and, therefore, all the Bricore Properties should be sold. On May 23, 2006,
Koch J. appointed Maurice Duval, C.A., of Saskatoon, Saskatchewan as an

officer of the Court to act as CRO, and to assist with the sale of the assets.

[11] The CRO Order confers these powers on the CRO pertaining to the

proposed sale of the Bricore Properties:
7

(e) subject to the stay of proceedings in effect in these proceedings, the power
to take steps for the preservation and protection of the Bricore Properties,
including, without restricting the generality of the foregoing, (i) the right to
make payments to persons, if any, having charges or encumbrances on the
Bricore Properties or any part or parts thereof on or after the date of this
Order, which payments shall include payments in respect of realty taxes
owing in respect of any of the Bricore Properties, (ii) the right to make
repairs and improvements to the Bricore Properties or any parts thereof and
(iii) the right to make payments for ongoing services in respect of the
Bricore Properties;

(g) subject to paragraphs 7C, 7D and 7E hereof, the power to work with,
consult with and assist the court-appointed selling officer (CMN
Calgary Inc.) to negotiate with parties who make offers to purchase the
Bricore Properties in a manner substantially in accordance with the process

2007 SKCA 72 (CanLli)
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and proposed timeline for solicitation of such offers to purchase the Bricore
Properties recommended by the Monitor in the Monitor's Third Report. ...*
[Emphasis added.]

[12] On June 19, 2006, Koch J. authorized the CRO to accept an offer to
purchase the Bricore Properties, including the Building, made by an
undisclosed purchaser (the "Proposed Purchaser"), which offer to purchase
was filed with the Court and temporarily sealed. The order directed that any
further negotiations between the CRO and the Proposed Purchaser were to be

completed by August 1, 2006.

[13] Negotiations were protracted resulting in a further series of orders:

(a) August 1, 2006: Koch J. extended the timeframe for due diligence
and further negotiations to be completed by August 15, 2006;°

(b) August 18, 2006: Koch J. authorized the CRO to accept an
Amended Offer to Purchase made the 15th day of August, 2006.
The Amended Offer to Purchase contemplated the sale by Bricore
to the Proposed Purchaser of six of the seven Bricore Properties
including the Building;*

(c) September 25, 2006: The closing date for the proposed sale by
Bricore to the Proposed Purchaser of the six properties was

extended from October 15, 2006 to November 13, 2006;’

* Order (Appointment of Chief Restructuring Officer, Extension of Stay of Proceedings; Additional
DIP Financing) made May 23, 2006,

* Order (Extension of Stay of Proceedings) made August 1, 2006.

® Order (E xtension of Stay of Proceedings) made August 18, 2006.

" Order (Extension of Stay of Proceedings, Extension of Appointment of CRO and Increase in
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(d) October 10, 2006: Koch J. approved the sale of the six properties
to their respective purchasers; in the case of the Building, it was
sold to 101086849 Saskatchewan Ltd.*
Koch J. ultimately approved the sale of the Building to 101086849
Saskatchewan Ltd. as of November 30, 2006.

[14] ICR said it had introduced the City of Regina to the opportunity to
purchase the Building and it was therefore entitled to a real estate commission
based on the sale price to the City of Regina. Once its claim was denied by the
Monitor, ICR applied to Koch J. on March 22, 2007 contending that (a) "prior
Orders of this Court requiring leave to commence action" against Bricore and
the CRO "do not apply in the circumstances"; and (b) in the alternative, "it is
entitled to an order granting leave to commence the proposed proceedings."”
~In support of its notice of motion, ICR filed a draft statement of claim and a

supporting affidavit with exhibits.

[15] This is the substance of ICR’s draft statement of claim against Bricore
and the CRO:

4, At all material times Duval's actions in relation to the matters in issue in the
within proceedings were carried out in his capacity as chief restructuring officer for
the Bricore Group.

7. Duval, pursuant to Order of the Court under the Companies' Creditors
Arrangemeni Act, was authorized in accordance in such order to market various
assets of the Bricore Group, including the [Building]. [sic]

Maximum CRO Remuneration; Increase to Administrative Charge) made September 25, 20086.
*Order (Approving Sale; Extending Stay of Proceedings; Extending Appointment of CRO) made
October 10, 2006.
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8. In the course of his efforts to market the [Building], Duval enlisted the aid
of the plaintiff and its commercial realtors, licensed as brokers under The Real
Estate Act.

9. The plaintiff, in its efforts to market the properties of the Bricore Group
under the direction of Duval, including the [Building], introduced a prospective
purchaser to Duval, namely the City of Regina.

10. By agreement dated September 27, 2006 made between the Plaintiff, the
Bricore Group and Duval, it was agreed that the Plaintiff would be protected as the
agent of record to a commission for the sale of any of the Bricore Group Properties
for which the Plaintiff had located a purchaser.

11.  The Plaintiff says that at the time of execution of the said Agreement by
Duval on September 28, 2006, the City of Regina was in the process of doing its
"due diligence" on the [Building] and it was expected that a sale of the [Building]
to the City of Regina would be completed in the near future.

2. The Plaintiff says that, contrary to the Agreement entered into between the
Plaintiff and the Defendants, Duval, without the Plaintiff's knowledge and in
bad faith, proceeded to arrange to sell the [Building] to a third party, namely
101086849 Saskatchewan Itd., which became the owner of the [Building] on or
about January 3, 2007.° [Emphasis added.]

[16] While the words "bad faith" are not repeated in the affidavit evidence,
Paul Mehlsen, the principal of ICR, swore an affidavit in support of the
application for leave, stating that he had examined the statement of claim and
that to the best of his knowledge the allegations contained therein are true.

His affidavit also states:

13.  Insofar as the attached letter states that "ICR is protected as agent of record”,
this is commonly understood in the industry as meaning that in the event a sale of
the property took place in the protected period to a purchaser introduced by the
agent of record, then they would receive the usual commission for such sale, which
in this case would be 5%.

14. It would appear from the attached exhibit "A" that Larry Ruf arranged to
have the Respondent, Maurice Duval, agree to the arrangement, as well as adding
that the protection would extend to the closing of any sale or December 31, 20086,
whichever was the earlier.

’ Appeal Book, p. 7a-8a.
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I5.  Attached hereto and marked as exhibit "B" to this my Affidavit is a true
copy of an email dated October 31, 2006 from Larry Ruf to Evan Hubick, Jim
Kambeitz and Jim Thompson of the proposed plaintiff, ICR. Such email states in
part:

I can confirm, on behalf of the CRO, that protection for the potential deals
referenced in your letter of September 27, 2006 will be honoured to November
30, 2006."

[17] Exhibit "A" is a letter dated September 27, 2006 from Mr. Jim
Thompson of ICR to Mr. Larry Ruf of Horizon West Management Inc. It

reads, in material part, as follows:

Please be advised that we have had ongoing discussions with potential
buyers and tenants as follows:

1. 1500 — 4th Avenue [Department of Education Building] — we have been in
regular contact with the City of Regina Real Estate Department for over a
year regarding the possibility of this site being acquired by the City. In July
a large contingent of City employees including a number from the Works
and Engineering Department toured the building over several hours. We
have had continuous follow up with a Real Estate Department official who
confirmed recently that there still is an interest in the property and officials
are in the due diligence stage. In addition, we have exposed the property to
Alfords Furniture and Flooring who have an ongoing interest.

The purpose of this memo is to reinforce our ongoing efforts to market and
represent the Bricore assets in Regina. We are aware that the properties are under
contract to sell and request that ICR be protected in the specific situations as
outlined.

In the event we are not able to carry on in a formal fashion we would ask that you
sign where indicated to acknowledge that ICR is protected as the agent of record for
the Tenants/Buyers noted herein for a period to extend to December 31, 2006."

' Ibid. at p. 12a.
"' Ibid. at pp. 14a-15a.
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The words "December 31, 2006" are struck out and these words are added:
"Date of closing of a sale or December 31, 2006 whichever is earlier." Mr.
Ruf's name is crossed out and the signature of Maurice Duval, Chief

Restructuring Officer is added in its place.

[18] Mr. Ruf, on behalf of Bricore, refuted ICR’s claim in a sworn affidavit
stating:

3. At no time did 1 approach ICR Regina in 2006 to initiate discussions
regarding the sale or lease of the Department of Education Building.

4, I received two or three unsolicited telephone calls regarding the
Department of Education Building in September of 2006 from
representatives of ICR Regina (including Paul Mehlsen, Jim Kambeitz and
Evan Hubick). During those calls, representatives of ICR Regina informed
me that they knew of certain parties who would be interested in purchasing
the Department of Education Building. In response to each of these
inquiries, | informed representatives of ICR:

(a) that | had no authority to participate in communications regarding a
sale of the Department of Education Building, and that all such
inquiries should be directed to Maurice Duval, the court-appointed
Chief Restructuring Officer of Bricore Group; and

(b)  that further information on the status of the restructuring of Bricore
Group could be obtained on the website of MLT."

[19] The CRO filed a report in response to ICR:

6. At the time of my review of the September 27, 2006 letter from ICR Regina,
| was working very hard to attempt to negotiate and conclude the final closing of
the sale of the Bricore Properties to the purchasers identified in the Accepted Offer
to Purchase. | fully expected that sale to close (as it ultimately did effective
November 30, 2006). However, | determined that, in the event that such sale failed
to close, Bricore Group would need to identify other potential purchasers of the
Bricore Properties very quickly. | therefore decided that it would be appropriate for
Bricore Group, by the CRO, to agree to protect ICR Regina for a commission in the
unlikely event that the sale contemplated by the Accepted Offer to Purchase did not

'* Ibid. at p. 46a.
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close, and it subsequently became necessary for Bricore Group instead to conclude
a sale of the Bricore Properties to one or more of the prospective purchasers of the
three Bricore Properties located in Regina (as specifically identified in Mr.
Thompson's September 27, 2006 letter). For that reason, and that reason only, |
agreed 10 sign the September 27, 2006 letter.

7. In signing the September 27, 2006 letter, my intention, as court-appointed
CRO of Bricore Group, was to strike an agreement that, in the unlikely event that:

(a)  the sale of the Bricore Properties identified in the Accepted Offer to
Purchase fell apart; and

(b) it subsequently became necessary for Bricore Group to sell the Bricore
Properties to one or more of the prospective purchasers identified in the
September 27, 2006 letter;

then Bricore Group would agree to pay a commission to ICR Regina. In regard to
the Department of Education Building located at 1500 - 4th Avenue in Regina (the
"Department of Education Building"), the two prospective purchasers in respect of
which ICR Regina was protected for a commission were the City of Regina and
Alford's Furniture and Flooring. The reference to closing date was to the closing of
the Avenue Sale, which occurred effective November 30, 2006.

8. In January of 2007, after much effort and expenditure of resources, the sale
of the Bricore Properties contemplated in the Accepted Offer to Purchase was
unconditionally closed {effective November 30, 2006). The entity named as
purchaser of the Department of Education Building in the final closing documents
was a numbered Saskatchewan company controlled by Avenue Commercial Group
of Calgary. Such entity was a nominee corporation operating entirely at arm's
length from the City of Regina and Bricore Group. Atall times after June 2006, the
CRO had no authority to sell the property, as it was already sold.

9, It was subsequently brought to my attention that the numbered company
which purchased the Department of Education Building had promptly "flipped"
such property to the City of Regina. | knew nothing of such a proposed flip prior to
learning of it from ICR Regina."

[20] To rebut this, Mr. Mehlsen of ICR swore a further affidavit deposing:

3. As indicated in my Affidavit sworn March 22, 2007, {CR had an ongoing
relationship with the Bricore Companies prior to 2006. This relationship continued
after the Initial Order in January 2006 in that 1ICR continued to show Bricore
Properties for lease or sale, including the [Building].

" Ibid, at pp. 38a-39.
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4. Attached hereto and marked as Exhibit E to this my Affidavit is a true copy
of an e-mail from my contact at the City of Regina ... dated April 13, 2006 advising
that the City was interested in purchasing the [Building].

5. I immediately passed this information along to Larry Ruf, as evidenced in
the e-mail dated April 13, 2006 attached hereto and marked as Exhibit "F" to this
my affidavit.

6. In reply to paras. 2 and 12 of Mr. Duval's Report, it was not known to ICR
that all of the Bricore Properties were sold as claimed; rather, it was known that
some of the Bricore Properties had been sold, but not the subject property, [the
Building], as it was the “ugly duckling” of the Bricore Properties and therefore had
been excluded from the reported sale. ICR's efforts were directed at the sale of [the
Building] and leasing the other two Regina properties.

7. In response to para. 13 of Mr. Duval's Report, it is true that there were no
direct communications between ICR and Mr. Duval as all communications were
with Larry Ruf, who indicated that he acted under the authority and with the
knowledge of Mr. Duval.

8. As aresult of contact in early summer with Mr. Ruf, ICR actively marketed
the [Building] by placing signage on the property, developing an "information" or
"fact” sheet detailing aspects of the building, and showed the property to the City
of Regina and other prospective purchasers.

11.  Because of delays on the part of the City of Regina in its due diligence and
the fact that ICR has been working without any formal agreement, [ caused the
letter of September 27, 2006 (exhibit "A" to my Affidavit sworn March 22, 2007)
to be sent.

12. At no time did either Mr. Ruf or Mr. Duval advise that the [Building] was
sold and that ICR's role was merely that of a "backup offer". The signed letter of
September 27, 2006 and Mr. Ruf's e-mail of October 31, 2006 make no mention of
these events and this was never disclosed to myself or ICR.

14.  In hindsight, it would appear that the confidential information concerning
the intention of the City of Regina to purchase the [Building] that was provided by
myself and representatives of ICR to Mr. Ruf and Mr. Duval was communicated to
the [Proposed Purchaser], who then incorporated 101086849 Saskatchewan Ltd. to
take advantage of this opportunity. Attached hereto and marked as exhibit "I" to
this my Affidavit is a true copy of a Profile Report from the Corporate Registry
indicating that 101086849 Saskatchewan Ltd. was incorporated by solicitors as a
"shelf company” on May 31, 2006, with new Directors in the form of Garry Bobke
and Steven Butt taking office on August 17, 2006.
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15. My understanding is that the [Proposed Purchaser] initially excluded the
[Building] from their offer to purchase the Bricore Group properties and made a
separate offer through 101086849 Saskatchewan Ltd. when they were made aware
of the confidential information about the City of Regina's plans to purchase the

property."

In refusing ICR leave to commence action, Koch J. wrote:

[1]  OnJanuary 4, 2006, [ granted an initial order pursuant to the Companies’
Creditors Arrangememnt Act, R.S.C. 1985, c. C-36, (the "CCAA") protecting the
respondent corporations Bricore Land Group Ltd. et al. {collectively "Bricore"),
from claims of their respective creditors. The order (paragraph 5) explicitly
provides in accordance with the authority conferred upon the Court pursuant to s.
11(3) of the CCAA that "no Person shall commence or continue any Enforcement
or Proceeding of any kind against or in respect of Bricore Group or the Property".
The initial period of 30 days has been extended many times. The stay of
proceedings continues in effect. Ernst & Young Inc. was appointed monitor. That
appointment continues.

[16] Although the interpretation of s. 11.3 of the CCAA is not necessarily well
settled in all aspects, it appears that the import of s. 11.3, which was introduced as
an amendment to the Act in 1997, is this:

(a)  Anapplication to lift a stay of proceedings must be addressed in the context
of the broad objectives of the CCAA which is to promote re-organization
and restructuring of companies. If s. 11.3 is interpreted too literally, it can
render the stay provisions ineffective, leaving the collective good of the
restructuring process subservient to the self-interest of a single creditor.
Clearly, s. 11.3 must be construed so as not to defeat the overall objectives
of the Act. See Smith Brothers Contracting Lid. (Re) (1998), 53 B.C.L.R.
(3d) 264 (B.C.5.C.).

(b)  The standard for determining whether to lift the stay of proceedings is not,
as ICR contends, whether the action is frivolous, analogous to the standard
which a defendant applicant under Rule 173 of The Queen's Bench Rules
must meet to set aside a statement of claim. Rather, to obtain an order lifting
the stay ad hoc to permit the suit to proceed, the proposed plaintiff must
establish that the cause of action is tenable. I interpret that to mean that the
proposed plaintiff has a prima facie case. See Ivaco Inc. (Re), [2006] OJ.
No. 5029 (Ont. S.C.J.).

" Ibid. at p. 51a-52a.
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(c) In determining whether to lift a stay, the Court must take into consideration
the relative prejudice to the parties. See Ivaco, Inc. (Re), supra, para. 20;
and Richard H. McLaren & Sabrina Gherbaz, Canadian Conmercial
Reorganization: Preventing Bankruptcy (Toronto: Canada Law Book,
1995) at 3-18.1. Counsel have cited the case of GMAC Commercial Credit
Corporation - Canada v. T.C.T. Logistics Inc., [2006] 2 S.C.R. 123, 2006
SCC 35. The circumstances in that case are somewhat analogous but it is of
limited assistance because the CCAA does not contain a provision
equivalent to s. 215 of the Bankruptcy and Insolvency Act, R.S.C. 1985, c.
B-3, which expressly provides that no action lies against the superintendent,
an official receiver, an interim receiver or a trustee in certain circumstances
without leave of the Court,

[17] For reasons outlined supra, | do not find the cause of action ICR asserts
against Bricore to be tenable, not even as against Bricore Land Group Ltd.
Therefore, the application to lift the stay of proceedings to permit the proposed
action against Bricore is dismissed.

[18] Neither is there any basis upon which to lift the stay with respect to the
proposed action against Maurice Duval, the Chief Restructuring Officer.
Considerations applicable to Bricore under s. 11.3 do not apply to a court-
appointed restructuring officer. Maurice Duval, as an officer of the Court, has
explained his position in a cogent way. | accept his explanation. He did not sell the
Department of Education Building to the City of Regina. He was not aware at the
relevant time that the purchaser was going to resell. Indeed, his efforts were
directed toward closing a single transaction involving all six Bricore properties.
Although the proposed pleading accuses Mr. Duval of acting in "bad faith", it is not
suggested on behalf of ICR that Mr. Duval has been guilty of fraud, gross
negligence or wilful misconduct; that is, any of the limitations or exceptions
expressly listed in paragraph 20(c) of the order of May 23, 2006.

[19] As stated previously, the overriding purpose of the CCAA must also be
considered. That applies in the Duval situation too. The statute is intended to
facilitate restructuring to serve the public interest. In many cases such as the present
it is necessary for the Court to appoint officers whose expertise is required to fulfill
its mandate. It is clearly in the public interest that capable people be willing to
accept such assignments. It is to be expected that such acceptance be contingent on
protective provisions such as are included in the order of May 23, 2006, appointing
Mr. Duval. It is important that the Court exercise caution in removing such
restrictions; otherwise, the ability of the Court to obtain the assistance of needed
experts will necessarily be impaired. Qualified professionals will be less willing to
accept assignments absent the protection provisions in the appointing order. 13

* ICR v. Bricore, 2007 SKQB 121.
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IV. Issue #1: Does the stay of proceedings imposed by the supervising
CCAA judge under the Initial Order apply to an action commenced by
ICR, a post-filing claimant, such that leave to commence an action
against Bricore is required?

[22] ICR argues that, as a post-filing creditor, the Initial Order does not
apply to it, either as a matter of law or on the basis of a proper interpretation
of the Initial Order.

[23] The authority to make an order staying and prohibiting proceedings
against a debtor company is contained in s. 11(3) of the CCAA4:

11. (3) A court may, on an initial application in respect of a company, make an
order on such terms as it may impose, effective for such period as the court deems
necessary not exceeding thirty days,

(a) staying, until otherwise ordered by the court, all proceedings taken or that
might be taken in respect of the company under an Act referred to in subsection

(1);

(b) restraining, until otherwise ordered by the court, further proceedings in any
action, suit or proceeding against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of or
proceeding with any other action, suit or proceeding against the company.

[24] Pursuant to s. 11(3) of the CCAA4, Koch J. granted the Initial Order

providing for a stay and prohibition of new proceedings in these terms:

5. During the 30-day period from and after the date of filing of this application
on January 4, 2006 or during the period of any extension of such 30-day period
granted by further order of the Court (the "Stay Period"), no Person shall
commence or continue any Enforcement or Proceeding of any kind against or in
respect of Bricore Group or the Property. Any and all Enforcement or Proceedings
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already commenced (as at the date of this Order) against or in respect of Bricore
Group or the Property are hereby stayed and suspended.

6. During the Stay Period, no person shall assert, invoke, rely upon, exercise
or attempt to assert, invoke, rely upon or exercise any rights:

a) against Bricore Group or the Property;

b} as a result of any default or non-performance by Bricore Group, the

making or filing of this proceeding or any admission or evidence in
this proceeding, or

c) in respect of any action taken by Bricore Group or in respect of any
of the Property under, pursuant to or in furtherance of this Order.

11, Notwithstanding any of the provisions of this Order:

a) no creditor of Bricore Group shall be under any obligation, by
reason only of the issuance of this Order, to advance or re-advance
any monies or otherwise extend any credit to Bricore Group, except
as such creditor may agree; and

b) Bricore Group may, by written consent of its counsel of record,
agree to waive any of the protections that this Order provides to
them, whether such waiver is given in respect of a single creditor or
class of creditors or is given in respect of all creditors generally.

13.  Any act or action taken or notice given by creditors or other Persons or their
agents, from and after 12:01 a.m. (locai Saskatoon time) on the date of the filing of
the application for this Order to the time of the granting of this Order, to commence
or continue Enforcement or to take any Proceeding (including, without limitation,
the application of funds in reduction of any debt, set-off or the consolidation of
accounts) is, unless the Court orders otherwise, deemed not to have been taken or
given.

"Proceeding” is defined in para. 22 of Schedule "A" to the Initial Order as "a
lawsuit, legal action, court application, arbitration, hearing, mediation
process, enforcement process, grievance, extrajudicial proceeding of any kind

or other proceeding of any kind."
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[25] The authority to extend an initial order is contained in s. 11(4) of the
CCAA:

11(4) A court may, on an application in respect of a company other than an initial
application, make an order on such terms as it may impose,

(a) staying, until otherwise ordered by the court, for such period as the court
deems necessary, all proceedings taken or that might be taken in respect of the
company under an Act referred to in subsection (1);

(b) restraining, until otherwise ordered by the court, further proceedings in any
action, suit or proceeding against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement
of or proceeding with any other action, suit or proceeding against the
company,

Koch J., pursuant to this subsection, extended the stay many times and the stay

continues in force.

[26] As authority for the proposition that the Initial Order does not stay
proceedings with respect to claims that arise after the Initial Order, ICR’s
counsel cites Professor Honsberger's Debt Restructuring Principles &

Practice:

The scope of an order staying proceedings extends only to claims that arose prior
to the order. A proceeding based on a claim that arose after an order was made
staying proceedings is not affected by the stay." [Footnote omitted.]

The only case footnoted is Ramsay Plate Glass Co. v. Modern Wood Products

Ltd." In my respectful view, the facts in Ramsay Glass narrow its application.

'* John D. Honsberger , Debt Restructuring: Principles and Practice, looseleaf (Aurora, Ont.:
Canada Law Book, 2007) at p. 9.61.

'7(1954) 34 C.B.R. 82 (Que. S. C.). There are no cases referring to Ramsay Glass on the point that
Prof. Honsberger raises in his text. (Prarmigan Airways Ltd. v. Federated Mining Corp.,[1973] 3
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{27} In Ramsay Glass, the initial CCAA order, dated April 12, 1951,
suspended all proceedings against Modern Wood Products Ltd. Modern
Wood Products made an offer of compromise that was accepted by its existing
creditors and approved by the Court on May 21, 1951. Ramsay Glass sought
to enforce a claim against Modern Wood Products that arose in 1953. Modern
Wood Products sought to strike Ramsay Glass's claim on the basis that its

proceedings were stayed by the April 1951 order.

[28] In dismissing the application to strike, Prevost J. wrote:

CONSIDERING that said claim is not provable in bankruptcy and that
under The Bankrupicy Act an order staying proceedings would not apply to such a
claim: Richardson & Co. v. Storey, 23 C.B.R. 145, [1942] | D.L.R. 182, Abr. Con.
301; In re Bolf, 26 C.B.R. 149, [1945] Que. S.C. 173, Abr. Con. 303;

CONSIDERING that s. 10 of The Companies’ Creditors Arrangement Act
and the judgments rendered under its authority should receive the same
interpretation in this respect as s. 40 of The Bankrupicy Act;

CONSIDERING that the present claim is in no way affected by the
Jjudgment rendered on April 12, 1951 by Boyer J. under The Companies’ Creditors
Arrangement Act, ordering suspension of all proceedings against defendant
company the present claim being posterior to said date and having not been made
the subject of any compromise or arrangement homologated by this Court;

CONSIDERING that the present claim arose in 1953, two years after the
Jjudgment of Boyer J. homologating the compromise following the non-payment by
defendant company of merchandise purchased by it from plaintiff company during
said year;"

I do not interpret Ramsay Glass as permitting a post-filing claimant to
commence an action against a debtor company without obtaining leave while

the CCAA stay is in effect. In my opinion, Ramsay Glass can be read as

W.W.R. 723 (N.T.8.C.) mentions Ramsay Glass but not in reference to the point made here.)
'® Ibid. at p. 83.
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authority for the proposition that a post-filing creditor need not apply for
leave after the stay has been lifted. In that respect, it parallels 360networks
Inc., Re;"” Stelco Inc., (Re);” and Campeau v. Olympia & York Developments
Led”

[29] In 360networks, a creditor (Caterpillar Financial Services Limited) had
both pre-filing and post-filing claims. Caterpillar applied, inter alia, for an

order lifting the stay of proceedings. Tysoe J. wrote:

8  On the hearing of the applications, Caterpillar continued to take the position
that all of its claims could properly be determined within the CCAA proceedings on
the first of its two applications. | agree that the Deficiency Claim and the Secured
Creditor Claim are properly determinable within the CCAA proceedings, but it is
my view that it would not be appropriate to make determinations in respect of the
Trust Claim or the Post-Filing Claim in the CCAA proceedings. The only remaining
thing to be done in the CCAA proceedings is the determination of the validity of
claims for the purposes of the Restructuring Plan (with Caterpillar's claims being
the only unresolved ones). Neither the Trust Claim nor the Post-Filing Claim
falls into this category of claim because each of these types of claim is not
affected by the Restructuring Plan. Indeed, the Post-Filing Claim was not
asserted in Caterpillar's proof of claim and surely cannot be adjudicated upon
within Caterpillar's appeal of the disallowance of its proof of claim. The B.C. Court
of Appeal has recently affirmed, in United Properties Lid. v. 642433 B.C. Lid.,
2003 BCCA 203 (B.C.C.A.), that it is appropriate for the court to decline
Jjurisdiction to resolve a dispute in CCAA proceedings which, although it may relate
to them, is not part and parcel of the proceedings. [Emphasis added.]

11 Counsel for Caterpillar relies for the first ground on the fact that s. 12 of the
CCAA authorizes the court to deal with secured and unsecured claims. However, s.
12 deals with the determination of claims for the purposes of the CCAA and does

'(2003), 45 C.B.R. (4th) 151 (B.C.S.C.), appeal dismissed (2007), 27 C.B.R. (5th) 115 (B.C.C.A.).
*(2005), 15 C.B.R. (5th) 283 (Ont. S.C.J. [Commercial List]).
*! (1992), 14 C.B.R. (3d) 303 (Ont. Ct. {Gen. Div.)).
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not authorize the court to determine claims which fall outside of CCAA proceedings,
such as the Trust Claim and the Post-Filing Claim.™

In the result, Tysoe J. lifted the stay so as to permit an action to be
commenced to resolve all of Caterpillar’s claims. The significance of the
decision for our purposes is that the Court in 360nefworks considered the stay

as applying to claims that arose after the initial order.

[30] In Stelco, Farley J., relying on 360networks, also held that the
post-filing creditor's claim in that case "continues to be stayed and is to be

dealt with in the ordinary course of litigation after Stelco's CCAA protection

is terminated."*

[31] Campeau does not deal with a post-filing creditor, but it does address
the situation where a creditor, whose claim is not accepted as part of the plan
of arrangement, wants to commence action. Blair J. (as he then was) refused
an application brought by Robert Campeau and the Campeau Corporations to

lift the stay of proceeding imposed by the initial order. In doing so, he wrote:

24.  In making these orders, | see no prejudice to the Campeau plaintiffs. The
processing of their action is not being precluded, but merely postponed. Their
claims may, indeed, be addressed more expeditiously than might have otherwise
been the case, as they may be dealt with — at least for the purposes of that
proceeding — in the C.C.A.A. proceeding itself. On the other hand, there might be
great prejudice to Olympia & York if its attention is diverted from the corporate
restructuring process and it is required to expend time and energy in defending an
action of the complexity and dimension of this one. While there may not be a great
deal of prejudice to National Bank in allowing the action to proceed against it, | am
satisfied that there is little likelihood of the action proceeding very far or very

= 360nenvorks, Supra note 19.
s
¥ Stelco, supra note 20 at para. 11.
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effectively unless and until Olympia & York — whose alleged misdeeds are the real
focal point of the attack on both sets of defendants — is able to participate.

25 In addition to the foregoing, | have considered the following factors in the
exercise of my discretion:

1. Counsel for the plaintiffs argued that the Campeau claim must be dealt
with, either in the action or in the C.C.A.A. proceedings and that it cannot
simply be ignored. | agree. However, in my view, it is more appropriate, and
in fact is essential, that the claim be addressed within the parameters of the
C.C.A.A. proceedings rather than outside, in order to maintain the integrity
of those proceedings. Were it otherwise, the numerous creditors in that
mammoth proceeding would have no effective way of assessing the weight to
be given to the Campeau claim in determining their approach to the
acceptance or rejection of the Olympia & York Plan filed under the Act.

2. In this sense, the Campeau claim - like other secured, undersecured,
unsecured, and contingent claims — must be dealt with as part of a "controlled
stream” of claims that are being negotiated with a view to facilitating a
compromise and arrangement between Olympia & York and its creditors. In
weighing "the good management” of the two sets of proceedings — i.e. the
action and the CCAA proceeding — the scales tip in favour of dealing with the
Campeau claim in the context of the latter: see Attorney General v. Arthur
Andersen & Co. (United Kingdom) (1988), [1989] E.C.C. 224 (C.A.), cited in
Arab Monetary Fund v. Hashim, supra.

I am aware, when saying this, that in the initial plan of compromise and
arrangement filed by the applicants with the court on August 21, 1992,
the applicants have chosen to include the Campeau plaintiffs amongst
those described as "Persons not Affected by the Plan". This treatment
does not change the issues, in my view, as it is up to the applicants to decide
how they wish to deal with that group of "creditors" in presenting their plan,
and up to the other creditors to decide whether they will accept such treatment.
In either case, the matter is being dealt with, as it should be, within the
context of the C.C.A.A. proceedings.” [Emphasis added.]

Campeau is further authority for the proposition that a supervising CCAA4
judge can refuse a prospective creditor, who is not part of the plan of
arrangement, leave to commence proceedings and that the creditor may

commence action after the stay is lifted.

2
Campeaun, supra note 21.
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[32] Each of 360networks”, Stelco™ and Campean’ supports the proposition
that while a stay of proceedings is extant, an application to lift the stay must
be made to permit an action to be commenced against a debtor that is subject
to a CCAA order, regardless of whether the claim arises before or after the
initial order, or whether the prospective creditor is able to take part in the plan

of arrangement.

[33] Prevost J. in Ramsay Glass points out that under the Bankruptcy and
Insolvency Act® (the "BIA") the stay of proceedings does not extend to a claim
not provable in bankruptcy. This is so, however, because of the definition of
"claim provable in bankruptcy” and ss. 69.3(1) and s. 121. (See Houlden &
Morawetz, The 2007 Annotated Bankruptcy and Insolvency Act.”) While s.
12 of the CCAA defines "claim" by reference to "claim provable in

bankruptcy," it has not been interpreted as limiting the extent of the stay.

[34] On the face of ss. 11(3) and (4) of the CCAA, the authority to safeguard
the company is not limited to staying existing actions, but extends to
"prohibiting, until otherwise ordered by the court, the commencement of ...
any other action, suit or proceeding against the company.” Unlike the B/4
there are no words limiting this phrase to debts or claims in existence at the

time of the initial order.

»360nerworks, supra note 19,

*Sielco, supra note 20.

7 Campeau, supra note 21,

*R.S.C. 1985, c. B-3.

* Lloyd W. Houlden & Geoffrey B. Morawetz, The 2007 Annotated Bankruptey and Insolvency
Act (Toronto: Thamson Carswell, 2006) at pp. 562 and 789.

2 (CanlLlly

’
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[35] With respect to the wording of the Initial Order, there can be no question
that it applies to post-filing creditors. The broad wording of paras. 5 and 6 of
the Initial Order and the definition of "proceeding" confirm this. No
distinction is made between creditors in existence at the time of the Initial
Order and those who become creditors after. Paragraph 11(b) also establishes
a mechanism for post-filing creditors to seek relief by obtaining an exemption
from the protection afforded Bricore, which would include the prohibition of
proceedings. The obvious implication is that the prohibition of proceedings
applies to post-filing creditors, subject, of course, to obtaining leave of the

Court to commence action.

V. Issue #2. Does s. 11.3 of the CC44 mean that a post-filing claimant
cannot be subject to the stay of proceedings imposed by the Initial

Order?
[36] ICR argued that by the addition of s. 11.3 in 1997* to the CCAA,
Parliament intended to grant a post-filing creditor the right to sue without

obtaining leave.

[37] In my respectful view, s. 11.3 cannot be interpreted in the way in which
ICR contends. Indeed, a more logical and internally consistent reading of s.
11.3 and the other sections of the CCAA is to permit the supervising judge to
determine, as a matter of discretion, whether an action commenced by a

post-filing creditor should be permitted to proceed.

*"An Act to amend the Bankruptcy and nsolvency Act, the Companies' Creditors Arrangement Act
and the Income Tax Act, 8.C. 1997, ¢. 12, 5. 124,
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[38] Section 11.3 forms part of a comprehensive series of sections
addressing the question of stays added in 1997 and 2001:*

No_stay. etc.. in certain cases

1.1 (2) No order may be made under this Act staying or restraining the exercise
of any right to terminate, amend or claim any accelerated payment under an eligible
financial contract or preventing a member of the Canadian Payments Association
established by the Canadian Payments Act from ceasing to act as a clearing agent
or group clearer for a company in accordance with that Act and the by-laws and
rules of that Association. (Added by S.C.1997, c. 12, s. 124)

Nao stay, etc.. in certain cases

11.11 No order may be made under this Act staying or restraining

(a) the exercise by the Minister of Finance or the Superintendent of Financial
Institutions of any power, duty or function assigned to them by the Bank Act, the
Cooperative Credit Associations Act, the Insurance Companies Act or the Trust
and Loan Companies Act;

(b) the exercise by the Governor in Council, the Minister of Finance or the Canada
Deposit Insurance Corporation of any power, duty or function assigned to them by
the Canada Deposit Insurance Corporation Act; or

(c) the exercise by the Attorney General of Canada of any power, assigned to him
or her by the Winding-up and Restructuring Act. (Added by $.C. 2001, ¢.9,s.577.)

No stay, etc. in certain cases

11.2 No order may be made under section 11 staying or restraining any action,
suit or proceeding against a person, other than a debtor company in respect of
which an application has been made under this Act, who is obligated under a letter
of credit or guarantee in relation to the company. (Added by S.C.1997, c. 12, 5, 124)

11.3  No order made under section 11 shall have the effect of

(a) prohibiting a person from requiring immediate payment for goods,
services, use of leased or licensed property or other valuable
consideration provided afier the order is made; or

(b) requiring the further advance of money or credit. (Added by S.C.1997,
c. 12,s.124)

[Emphasis added.)

* Financial Consumer Agency of Canada Act, S.C. 2001, ¢c. 9, 5. 577.
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[39] In ss. 11.1(2), 11.11 and 11.2, Parliament uses the words "staying or
restraining” to describe those circumstances limiting the scope of the stay
power, but these words are not repeated in s. 11.3. This application of the
expressio unius principle supports the obvious implication that s. 11.3 does

not limit the authority of the court to stay all proceedings.

[40] While the debates of the House of Commons in Hansard do not comment
on s. 11.3, several text book authors assist with the task of interpretation.
Professor Honsberger states:

A distinction is made between the compulsory supply of goods and services
and the extension of credit by suppliers to a debtor company in CCAA proceedings.

Suppliers may be enjoined from cutting off services or discontinuing the
supply of goods by reason of there being arrears of payment provided the debtor
commences regular payments for current deliveries.

However, no order made under s. | | of the Act has the effect of prohibiting
a person from requiring immediate payment for goods, services, use of leased or
licensed property or other valuable consideration after the order is made.

... A court could make a similar order after the 1997 amendments provided
it stipulated that the debtor company made immediate payment for "goods, services,
use of leased or licensed property or other valuable consideration after the order is
made. **

[Footnotes omitted.]

[41] Professor McLaren similarly comments in his text "Canadian

Commercial Reorganization":”

3.800 ... Section | 1.3 acts as an exemption to the stay provisions of s. 11 of the
CCAA. It appears the section is meant to balance the rights of creditors with
debtors. The section addresses the concern that judges had too much discretion in

*2 Debt Restructuring Principles and Practice, supra note 16 at p. 9-88.1.
** Richard H. McLaren, Canadian Commercial Reorganization: Preventing Bankrupicy, looseleaf
(Aurora, Ont.: Canada Law Book, 2007) at p. 3-17.
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issuing stays. Under s. 11.3(a), if a person supplies goods or services or if the
debtor continues to occupy or use leased or licensed property, the court will not
issue a stay order with respect to the payment for such goods or services or leased
or licensed property. In essence, s. 11.3(a) will not permit the court to prohibit
these individuals from demanding payment from the debtor for goods, services or
use of leased property, after a court order is made.

[42] Finally, Professor Sarra in Rescue! The Companies' Creditors

Arrangement Act* provides this insight:

While the court cannot compel a supplier to continue to extend credit to the debtor
during a CCAA proceeding, the court can protect trade suppliers that choose to
supply goods or credit during the stay period by granting them a charge on the
assets of the debtor that will rank ahead of other claims. While section 11.3 of the
CCAA states that no stay of proceedings can have the effect of prohibiting a person
from requiring immediate payment for goods, services or the use of leased or
licensed property, or requiring the further advance of money or credit, trade
suppliers were often continuing credit only to find that they had lost further assets
during the workout period because of their priority in the hierarchy of claims.
Hence the practice of post-petition trade credit priority charges developed, first
recognized in Alberta® [Footnotes omitted.]

[43] Smith Bros. Contracting Ltd. (Re)* also supports a narrow reading of s.
11.3. After citing Chef Ready Foods Ltd. v. Hongkong Bank of Canada® and
Quintette Coal Limited. v. Nippon Steel Corporation®™ with respect to the
intention of Parliament and the object and scheme of the CCA4, Bauman J. in
Smith Bros. wrote:

45  Itis interesting that Gibbs J.A. suggested that it would be unlikely that a court
would exercise its s. 11 jurisdiction;

** Janis Sarra, Rescue! The Companies' Creditors Arrangement Act (Toronto: Thomson Carswell,
2007).

5 Ibid. at pp. 110-11,

%% (1998), 53 B.C.L.R. (3d) 264 (B.C.S.C.). See also Air Canada, Re, (2004), 47 C.B.R. (4th) 182
(Ont. S.C.). [Commercial List]), and Mosaic Group Inc., Re. (2004), 3 C.B.R. (5th ) 40 (Ont.
S.C.l).

(199112 W.W.R. 136 (B.C.C.A.).

*(1990), 51 B.C.L.R. (2d) 105 (C.A.).
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... where the result would be to enforce the continued supply of goods and
services to the debtor company without payment for current deliveries ...

46  Parliament has now precluded that by adding s. 11.3(a) to the CCAA. It is
instructive to note, however, that the subsection has been added against the
backdrop of jurisprudence which has underlined the very broad scope of the court's
jurisdiction to stay proceedings unders. 11.

47  To repeat the relevant portion of the section:
11.3 No order made under s. 11 shall have the effect of

(a) prohibiting a person from requiring immediate payment for ... use
of leased or licenced property ... provided afier the order is made;

It is noted that the remedy which is preserved for creditors is a relatively narrow
one; it is the right to require immediate payment for the use of the leased

property.”’
Thus, Bauman J. interpreted s. 11.3 in accordance with Parliament's intention

and the object and scheme of the CCAA as creating a narrow right — the right

to withhold services without immediate payment.

[44] 1 agree with Bricore's counsel. When a supplier is requested to provide
goods or services on a post-filing basis to a company operating under a stay
of proceedings imposed by the CCAA4, s. 11.3 allows the supplier the right:
(a) to refuse to supply any such goods or services at all;

(b) to supply such goods or services on a "cash on demand" basis only;

(c) to negotiate with the insolvent corporation for the amendment of the
CCAA Order to create a post-filing supplier's charge on the assets of the
insolvent corporation to secure the payment by the insolvent
corporation of amounts owing by it to such post-filing suppliers; or

(d) to take the risk of supplying goods or services on credit.

*°Smith Bros., supra note 36.
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Where the Initial Order imposes a stay of proceedings and prohibits further
proceedings, s. 11.3 does not permit the supplier of goods or services to sue

without obtaining leave of the court to do so.

VI. Issue #3: If leave is required, did the supervising CCAA4 judge commit
a reviewable error in refusing ICR leave to commence an action against
Bricore?

[45] Having determined that the stay and prohibition of proceedings applies
to ICR, notwithstanding its status as a post-filing creditor, the next issue is
whether Koch J. erred in refusing to lift the stay on the basis that the claim

was not tenable.

[46] The claim against Bricore is presumably against Bricore both in its own
right and pursuant to its indemnification agreement with the CRO. Paragraph

18 of the CRO Order requires Bricore to indemnify the CRO:

18.  Bricore Group shall indemnify and hold harmless the CRO from and
against all costs (including, without limitation, defence costs), claims, charges,
expenses, liabilities and obligations of any nature whatsoever incurred by the CRO
that may arise as a result of any matter directly or indirectly relating to or pertaining
to any one or more of:

(&) the CRO's position or involvement with Bricore Group;

(b) the CRO's administration of the management, operations and business and
financial affairs of Bricore Group;

(c) any sale of all or part of the Property pursuant to these proceedings;

(d) any plan or plans of compromise or arrangement under the CCAA between
Bricore Group and one or more classes of its creditors; and/or

(e) any action or proceeding to which the CRO may be made a party by reason
of having taken over the management of the business of Bricore Group."

“* Order (Appointment of Chief Restructuring Officer; Extension of Stay of Proceedings;
Additional DIP Financing) made May 23, 2006.

2007 SKCA 72 (CanlLil



Page 29

[47] The authority to lift the stay imposed by the Initial Order against
Bricore is contained in s. 11(4) of the CCAA4:

11(4) A court may, on an application in respect of a company other than an initial
application, make an order on such terms as it may impose,

(c) prohibiting, until otherwise ordered by the court, the commencement of
or proceeding with any other action, suit or proceeding against the company.
[Emphasis added.]

[48] This is a discretionary power, which invokes the standard of appellate

review stated as follows:

[22] ... [T]he function of an appellate court is not to exercise an independent
discretion of its own. It must defer to the judge's exercise of his discretion and
must not interfere with it merely on the ground that members of the appellate
court would have exercised the discretion differently. The function of the
appellate court is one of review only. It may set aside the judge's exercise of his
discretion on the ground that it was based on a misunderstanding of the law or
of the evidence before him or on an inference that particular facts existed or did
not exist, which, although it was one that might legitimately have been drawn
on the evidence that was before the judge, can be demonstrated to be wrong by
further evidence that has become available by the time of the appeal, or on the
ground that there has been a change of circumstances after the judge made his
order. "

It is often expressed as permitting intervention where the judge acts arbitrarily,
on a wrong principle, or on an erroneous view of the facts, or when the appeal
court is satisfied that there is likely to be a failure of justice as a result of the

refusal. See: Martinv. Deutch.”

*! Bayda C.J.S., for the majority, in Smarr v. South Saskatchewan Hospital Centre (1989), 75
Sask.R. 34 (C.A.), paraphrasing Lord Diplock in Hadmor Productions Lid. v. Hamilton, [1982] |
All ERR. 1042 at 1046.

*[1943] O.R. 683 at 698,
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[49] With respect to discretionary decisions made under the CCAA, there is
a particular reluctance to intervene. The reluctance is justified on the basis
of the specialization of the judges who have carriage of complex proceedings
that are often replete with compromised solutions.” This does not mean that
the Court of Appeal can turn a blind eye or permit an injustice, but it does
provide the backdrop against which CCAA discretionary decisions are

reviewed.

[50] Unlike the BIA,” the CCAA contains no specific statutory test to provide
guidance on the circumstances in which a CCAA stay of proceedings is to be
lifted. Some guidance, nonetheless, can be found in the statute and in the

jurisprudence.

[51] Subsection 11(6) of the CCAA states:

11 {6) The court shall not make an order under subsection (3) or (4) unless

(a) the applicant satisfies the court that circumstances exist that make such an
order appropriate; and

(b) in the case of an order under subsection (4), the applicant also satisfies the
court that the applicant has acted, and is acting, in good faith and with due
diligence.

While the reference to "order” in the opening clause "[t]he court shall not
make an order under s. (3) or (4)" may very well be to the Initial Order and
not to the order lifting the stay, s. 11(6) and, in particular, its legislative

history, are also relevant to an application to lift the stay.

* Rescue! The Companies’ Creditors Arrangement Act, supra note 34 at pp. 88-92,
HSupra note 28,
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[52] Subsection 11(6) was brought into effect in 1997 by Bill C-5, which
enacted "An Act to amend the Bankruptcy and Insolvency Act, the
Companies’ Creditors Arrangement Act and the Income Tax Act.” When Bill

C-5 received third reading on October 23, 1996, s. 11(6) took this form:

11 (6) The court shall not make an order under subsection (3) or (4) unless

(a) the applicant satisfies the court that circumstances exist that make such an
order appropriate; and

(b) in the case of an order under subsection (4), the applicant also satisfies the
court that:

(i) the applicant has acted, and is acting, in good faith and with due
diligence,

(ii) a viable compromise or arrangement could likely be made in respect of
the company, if the order being applied for were made, and

(iii} no creditor would be materially prejudiced if the order being applied for
were made.

After Bill C-5 received third reading, it was referred to the Standing Senate

Committee on Banking, Trade and Commerce. * The Committee reported:

A number of insolvency experts were of the opinion that the proposed
amendment would make it virtually impossible to obtain extensions of the initial
30-day stay under the CCAA and force companies to file plans of arrangement
within 30 days after the making of the initial stay order.

Others suggested that some CCAA reorganizations would have turned out
differently if the amendment had been in place.

Of the submissions received about proposed subsection 11(6), all but one
condemned the provision. ...

The CLHIA [Canadian Life and Health Insurance Association] argued that
the amendment to the bill would be a significant improvement to the CCAA for
four reasons:

(a) it would give direction to the courts as to the tests that must be met
before the extension order was granted;

* Twelfth Report of the Standing Senate Committee on Banking, Trade and Commerce, February
1997, unnumbered p. 3 of the Chairman’s Report, and p. i8.
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(b) it would more closely align the CCAA with the BIA,;

(c) the tests are well-established under the BIA and have received
extensive scrutiny and study; and

(d) the tests would direct the courts to consider how the stay wouid
affect creditors. [Footnote omitted.]

The Committee shares the concerns expressed about the potential impact of
proposed subsection 11(6) of the CCAA, particularly the concern that the CCAA
may no longer be a sufficiently flexible vehicle for large, complex corporate
reorganizations.

While the Committee fully supports initiatives to align the provisions of the
CCAA more closely with those of the BIA, these initiatives must be the subject of
thorough discussion and analysis before [making] their way into legislation.
Unfortunately, such discussion did not take place prior [to] the introduction of
proposed subsection 11(6).*

Notwithstanding the submissions of the Canadian Life and Health Insurance
Association, the Standing Committee recommended that Bill C-5 be amended

by striking subparagraphs 11(6)(b)(ii) and (iii).

[53] The House of Commons concurred in the Amendments recommended
by the Senate on April 15, 1997." Bill C-35, as thus amended, received Royal
Assent on April 25, 1997 and was proclaimed in its present skeletal form on
September 30, 1997.* Neither the amending legislation* nor the proposed Bill

presently before the Senate® make any change to s. 11 in this regard.

15 Ibid. at pp. 17-18.

:: Canada Legislative Index, 2" Session, 35™ Parliament, Bill C-5, S.C. 1997, ¢. 12, pp. | & 2.
Ibid.

¥ An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy and

Insolvency Act and the Companies’ Creditors Arrangement Act and to make consequential

amendments to other Acts, S.C. 2005, ¢. 47, 5. 128.

“Bill C-62, An Act 1o amend the Bankruptcy and Insolvency Act, the Companies’ Creditors

Arrangement Act, the Wage Earner Protection Program Act and chapter 47 of the Statutes of

Canada, 2005, 1st Sess., 39th Parl., 2006-2007.
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[54] The Senate’s and Parliament’s specific rejection of a limitation on the
court’s discretion is a strong indication of Parliamentary intention. The fact
that Parliament did not see fit to limit the discretion in any significant manner,
despite having been given the opportunity to do so, confirms the broad
discretion given in ss. 11(3) and (4) to the supervising CCAA judge.
Discretion is never completely unfettered, but an appellate court should be
reluctant to impose rigid tests, standards or criteria where Parliament has

declined to do so. Some guidance can be taken from the jurisprudence.

[55] In Canadian Airlines Corp., Re" Paperny J. (as she then was) indicated
that the obligation of the supervising CCAA4 judge is to "always have regard
to the particular facts" and "to balance” the interests. As Farley J. said in
Ivaco Inc., Re,” the supervising CCAA judge must also be concerned not to
permit one creditor to mount "an indirect but devastating attack on the CCAA
stay" so as to give one creditor an inappropriate advantage over other

unsecured creditors as well as over secured creditors with priority.

[56] In Ivaco Inc. (Re}” Ground J. stated this to be the criteria to determine
whether a stay should be lifted:

20 Itappears to me that the criteria which the court must consider in determining
whether to lift a stay, being whether the proposed cause of action is tenable, the
balancing of interests as between the parties, the relative prejudice to the parties,
and whether the proposed action would be oppressive or vexatious or an abuse of
the court process, would all be met with respect to a trial of issues to resolve

3'(2000), 19 C.B.R. (4th) 1 (Alta. Q.B.) at para 15.
%2(2003), 1 C.B.R. (5th) 204 (Ont. S.C.J. [Commercial]) at para 3.
120061 O.J. No. 5029 (Ont. S.C.J.} (QL).
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interpretation of the APAs with respect to the calculation of the working capital
adjustments.

Ground J. went on to confirm that finding a tenable or reasonable cause of

action is not the only factor to be considered:

30  Even if the Statement of Claim did disclose a tenable or reasonable cause of
action, there are a number of other factors which this court must consider which
militate against the lifting of the stay in the circumstances of this case. The
institution of the Proposed Action, even if a tight timetable is imposed, would
inevitably result in considerable delay and complication with respect to the full
distribution of the estate to the detriment of many small trade creditors and
individual creditors as well as to pension claimants. In addition, it would appear
from the evidence before this court that Heico has been aware of most of the
matters alleged in the Statement of Claim for approximately 2 years and there does
not appear to be any valid reason given for the delay in commencing the application
to lift the stay.

{57] Turning back to the case before us, Koch J.’s reasons for refusing to lift

the stay were:

{16]

(a) An application to lift a stay of proceedings must be addressed in the
context of the broad objectives of the CCAA4 which is to promote
re-organization and restructuring of companies. ....

(b}  The standard for determining whether to lift the stay of proceedings is
not, as [CR contends, whether the action is frivolous, analogous to the
standard which a defendant applicant under Rule 173 of The Queen's
Bench Rules must meet to set aside a statement of claim. Rather, to
obtain an order lifting the stay ad hoc to permit the suit to proceed, the
proposed plaintiff must establish that the cause of action is tenable. |
interpret that to mean that the proposed plaintiff has a prima facie case.
See Ivaco Inc. (Re), [2006] O.). No. 5029 {(Ont. S.C.J.).

(c) In determining whether to lift a stay, the Court must take into
consideration the relative prejudice to the parties. See fvaco, Inc. (Re),
supra, para. 20; and Richard H. McLaren & Sabrina Gherbaz,
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Canadian Commercial Reorganization: Preventing Bankruptcy
(Toronto: Canada Law Book, 1993) at 3-18.1. ...

He went on to find that the proposed action against Bricore was not "tenable."

[58] On an application made by a post-filing creditor, a supervising CCAA4
judge can refuse to lift the stay on the basis that the creditor’s claim is outside
the CCAA process and the action can be commenced after the CCAA order is
lifted. (See 360networks” and Stelco™). Koch J. did not exercise this option.
He was no doubt motivated in part by the fact that by the time ICR’s claim
could be tried, after the stay is no longer in effect, there may be no funds for
it to claim as Bricore has now liquidated all of its assets and there remains, for
all intents and purposes, a pool of funds only. The funds are subject to a plan
of distribution, approved by the creditors, and will be distributed over this

year,

[59] Instead of simply rejecting the claim, Koch J. appears to have weighed
the evidence to a certain extent as a means of deciding the next step. He
concluded that the claim was not frivolous within the meaning of a Queen’s
Bench Rule 173 striking motion, but it was nonetheless an untenable claim.
The question becomes whether a supervising CCAA4 judge can weigh a

post-filing claim in this manner.

S ICR v, Bricore, supra note 15.
55 360nenvorks, supra note 19,
% Stelco, supra note 20.
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[60] Professor Sarra comments on the anomalous position of liquidating

CCAA proceedings:

One policy issue that has not to date been fully explored is whether the CCAA
should be used to effect an organized liquidation that should properly occur under
the BI4 or receivership proceedings. Increasingly, there are liquidating CCAA
proceedings, whereby the debtor corporation is for all intents and purposes
liquidated, but not under the supervision of a trustee in bankruptcy or in compliance
with all of the requirements of the B/4. While creditors still must vote in support
of such plans in the requisite amounts, there may be some public policy concerns
regarding the use of a restructuring statute, under the broad scope of judicial
discretion, to effect liquidation. ..."’

The issue of whether the CCA44 should be used for a liquidating, as opposed
to a restructuring purpose, is not before us. In the case at bar, when the Initial
Order was granted, it was thought possible that Bricore could be restructured.
It was only some months after the Initial Order that it became clear that all of
the assets would have to be sold. Our task at this point is to address the

position of an undetermined claim arising post-filing in such a context.

[61] Ifaclaim had some reasonable prospect of success and were otherwise
meritorious in the CCAA context, it seems inappropriate to refuse simply to
lift the stay on the basis that the claim is outside the CCAA4 process knowing
that, by the time the matter is heard in the ordinary course, there will be no
assets remaining. On the other hand, it also seems inappropriate to delay
distribution of the assets under a plan of arrangement, or make some other
accommodation, for an action that is likely to fail. I should make it clear that

I am not addressing the issue of whether a meritorious claimant can share in

57 Rescue! The Companies’ Creditors Arrangements Act, supra note 34 at p. 82.

(Canlii)
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a proposed plan of distribution as a result of the liquidation of the assets. The
issue before this Court is whether a post-filing creditor should be permitted to
commence action, in the context of what is now a liquidating CCA4, and avail
itself of whatever pre-judgment remedies might be available to it as a result

of its claim.

[62] In the face of a liquidating plan of arrangement, given the broad
jurisdiction conferred by the CCAA4 on the Court, it seems appropriate that the
supervising judge establish some mechanism to weigh the post-filing claim to
determine the next step. The next step might entail permitting the claimant to
commence action and attempt to convince a chambers judge to grant it a
pre-judgment remedy in relation to the funds. It is also possible that the
supervising judge may delay distribution of the funds, or some portion thereof,
with or without full security for costs, or on such other terms as seems fit.
Mechanisms to test the claim could include referral to a special claims officer,
examination of the pertinent principal parties, or a settlement conference, or,
as in this case, a preliminary examination by the supervising CCAA judge in

chambers based on affidavit evidence.

[63] In the case at bar, having determined that it was appropriate to assess
ICR's claim in some way, did Koch J. err either in his statement of the

appropriate test or in its application?

[64] Koch J. used prima facie case, which he equated with tenable cause of

action. "Tenable cause of action" is taken from Ground J.’s decision in

2307 SKCA 72 {CanLl)
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Ivaco,” but Ground J. used "reasonable cause of action” or "tenable case," as
comparable terms and as only one of four criteria to be considered. The use
of "prima facie case" defined as "tenable cause of action” is not particularly
helpful as the words have been used in different contexts with different
purposes in mind. Even in the context of bankruptcy where specific
guidelines are given, and the courts have had long experience with the
application of the tests, the debate continues as to what is meant by prima
facie case and whether it is too high of a standard to apply in determining

whether an action may be commenced.”

[65] Koch J. was clearly correct to hold that the threshold established by s.
173 of The Queen’s Bench Rules is too low. On the other hand, it is also
important not to decide the case. The purpose for passing on the claim is not
to determine whether it will or will not succeed, but to determine whether the
plan of arrangement should be delayed or further compromised to
accommodate a future claim, or some other step need be taken to maintain the

integrity of the CCAA proceeding.

[66] Given the broad discretion granted to a supervisory judge under the
CCAA, as well as the knowledge and experience he or she gains from the
ongoing dealings with the parties under the proceedings, it would be contrary
to the purpose of the CCAA for the law under it to develop in a restrictive way.

Having regard for this, there cught not to be rigid requirements imposed on

*® vaco, supra note 53.
“Ma, Re (2001), 24 C.B.R. (4th) 68 (Ont. C.A.). See Houlden & Morawetz, The 2007 Annotated
Bankruptcy and Insolvency Act, supra note 29 at p. 403.
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how a supervising CCA44 judge must exercise his or her discretion with

respect to lifting the stay.

[67] Nonetheless, a broad test articulated along the lines of that in Ma, Re®
may be of assistance. The test from Ma, Re is:

3 ... As stated in Re Francisco, the role of the court is to ensure that
there are "sound reasons, consistent with the scheme of the Bankrupicy and
Insolvency Act” to relieve against the automatic stay. While the test is not
whether there is a prima facie case, that does not, in our view, preclude any
consideration of the merits of the proposed action where relevant to the issue
of whether there are "sound reasons” for lifting the stay. For example, if it
were apparent that the proposed action had little prospect of success, it would
be difficult to find that there were sound reasons for lifting the stay.

While the Ma, Re test was developed for use under the BiA, a test based on
sound reasons, consistent with the scheme of the CCAA, to relieve against the
stay imposed by ss. 11(3) and (4) of the CCA44, may be a better way to express
the task of the chambers judge faced with a liquidating CCAA4 than a test based
simply on prima facie case. It must be kept firmly in mind that the Court is
dealing with a claimant that did not avail itself of the remedy of withholding
services under s. 11.3. It is also useful to remind oneself that, in a case such
as this, the CCAA4 proceeding began as a restructuring exercise with the
attendant possibility of creating s. 11.3 claimants. The threshold must be a

significant one, but not insurmountable.

[68] In determining what constitutes "sound reasons," much is left to the
discretion of the judge. However, previous decisions on this point provide

some guidance as to factors that may be considered:

 Ibid,
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(a) the balance of convenience;
(b) the relative prejudice to the parties;
(c) the merits of the proposed action, where they are relevant to the issue
of whether there are "sound reasons" for lifting the stay (i.e., as was said
in Ma, Re, if the action has little chance of success, it may be harder to

establish "sound reasons” for allowing it to proceed).

The supervising CCA4 judge should also consider the good faith and due
diligence of the debtor company as referenced in s. 11(6). Ultimately, it is in
the discretion of the supervising CCA44 judge as to whether the proposed

action ought to be allowed to proceed in the face of the stay.

[69] While Koch J. did not state the test as broadly as I have, [ agree that ICR
does not reach the necessary threshold. ICR did not structure its affairs or
establish a claim with the specificity that justifies the development of a
remedy to allow it to participate in the liquidation of the Bricore assets. There
is also no aspect of the liquidation that requires the Court in this case to be
concerned. In particular, the stay need not be lifted, and no other step need

be taken in the context of the CCAA proceedings in light of these facts:

1. as of January 30, 2006, the Building was subject to an exclusive Selling
Officer Agreement that provided CMN Calgary with the exclusive right
to sell the property and to earn a commission of 1.25% of the purchase
price,” which is significantly less than that being claimed by ICR at a

5% commission;

“'Order (Extension of Stay, DIP Financing, Sale Process & Shareholder Proceedings) of Koch J. in
Chambers dated February 13, 2006.
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2. the sale to the Proposed Purchaser was a sale of six of the seven Bricore
properties;

3.  thetrial judge received a report dated September 25, 2006 from the CRO
recommending approval of the sale, which is two days before the
alleged contract with ICR was proposed;*

4, in the September 25 report, the CRO advised the Court that "the total
aggregate purchase price for the Bricore Properties obtained by Bricore
in the Accepted Offer to Purchase represented the greatest value which
it would be possible to obtain for all of the Bricore Properties;"*

5. the September 27, 2006 letter from ICR to Bricore, states "we are aware
that the properties are under contract to sell ..."; and,

6.  there was no sale from Bricore to the City of Regina.

[70] While ICR denies knowledge of the sale, it is important to come back to
the September 27th letter from ICR to Mr. Ruf. It states:

We are aware that the properties are under contract to sell and request that
ICR be protected in the specific situations as outlined.* [Emphasis added)

The addition by the CRO of these words, "Date of closing of a sale or
December 31, 2006 whichever is earlier,” to that letter adds further support to
the veracity of the CRO’s report to the effect that the CRO entered into
discussions with ICR to provide for the eventuality of a failed sale to the

purchaser with whom Bricore already had a contractual relationship.

% Order made September 25, 2006, supra note 7.
% Appeal Book, p. 37a, para. 3.
% Supranote 11.
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[71] Finally, in assessing Koch J.’s decision, and in determining the
deference that is owed to it, I am not unmindful that he issued some 20 orders
in 2006, pertaining to the Bricore restructuring, at least five of which dealt
substantively with the Building and its prospective sale to the Proposed

Purchaser.

[72] Thus, applying the standard of review previously articulated, I cannot
say that Koch J. acted arbitrarily, on a wrong principle, or on an erroneous
view of the facts, or that a failure of justice is likely to result from the exercise

of his discretion in the manner he did.

VII. Issue #4. Did the supervising CCAA judge make a reviewable error in
refusing leave to commence an action against the CRO?

[73] In addition to the indemnification provided by para. 18 of the CRO
Order quoted above, the Order goes on to indicate the only circumstances in

which the CRO can be sued personally:
20.  For greater clarity, the CRO [sic):

(¢}  the CRO shall incur no liability or obligation as a result of his appointment
or as a result of the fulfillment of his powers and duties as CRO, except as
a result of instances of fraud, gross negligence or wilful misconduct on his
part; and

(d)  no Proceeding shall be commenced against the CRO as a result of or
relating in any way to his appointment or to the fulfillment of his powers
and duties as CRO, without prior leave of the Court on at least seven days'
notice to Bricore Group, the CRO and legal counsel to Bricore Group.

21, Subject to paragraph 20 hereof, nothing in this Order shall restrict an action
against the CRO for acts of gross negligence, bad faith or wilful misconduct
committed by him.
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Setting aside the obvious ambiguity in this Order, it can be taken that to assert

a claim against the CRO personally, ICR had to claim "fraud, gross negligence,
wilful misconduct or bad faith." ICR claimed "bad faith."”

[74] Based on para. 20(d) of the Initial Order, there is no question that ICR
was required to obtain prior leave of the court. The issue thus becomes
whether the supervising CCAA4 judge erred in exercising his discretion in

refusing to lift the stay.

[75] Koch J.’s reasons for refusing to lift the stay are these:

[18] Neither is there any basis upon which to lift the stay with respect to the
proposed action against Maurice Duval, the Chief Restructuring Officer.
Considerations applicable to Bricore under s. 11.3 do not apply to a
court-appointed restructuring officer. Maurice Duval, as an officer of the
Court, has explained his position in a cogent way. I accept his explanation.
He did not sell the Department of Education Building to the City of Regina.
He was not aware at the relevant time that the purchaser was going to resell.
Indeed, his efforts were directed toward closing a single transaction
involving all six Bricore properties. Although the proposed pleading accuses
Mr. Duval of acting in "bad faith", it is not suggested on behalf of ICR that
Mr. Duval has been guilty of fraud, gross negligence or wilful misconduct;
that is, any of the limitations or exceptions expressly listed in paragraph
20(c) of the order of May 23, 2006.

[19]  As stated previously, the overriding purpose of the CCA44 must also
be considered. That applies in the Duval situation too. The statute is intended
to facilitate restructuring to serve the public interest. In many cases such as
the present it is necessary for the Court to appoint officers whose expertise is
required to fulfill its mandate. It is clearly in the public interest that capable
people be willing to accept such assignments. It is to be expected that such
acceptance be contingent on protective provisions such as are included in the
order of May 23, 2006, appointing Mr. Duval. It is important that the Court
exercise caution in removing such restrictions; otherwise, the ability of the
Court to obtain the assistance of needed experts will necessarily be impaired.

2007 SKCA 72 (Canlil}
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Qualified professionals will be less willing to accept assignments absent the
protection provisions in the appointing order. *

[76] Again, Koch J. employed the same mechanism that he used to assess the
claim against Bricore. He considered the status of the CRO as an officer of the
court, noted the ambiguity in the Order and weighed the evidence to a certain
extent. The question he was answering was the sufficiency of the claim to

permit an action to be commenced against the Court’s officer.

[77] Again, applying the standard of review with respect to discretionary
orders, there is no basis upon which the Court can intervene with Koch J.'s
refusal to lift the stay so as to permit an action against the CRO in his personal

capacity.

VIII. Issue #5. Did the supervising CCAA4 judge err in awarding costs on a
substantial indemnity basis?

[78] Koch J. awarded substantial indemnity costs for this reason:

[6] In my view, allegations of misconduct against a court officer are rare and
exceptional. Therefore costs on this motion should be imposed on a substantial
indemnity scale, although not on the full solicitor and client basis sought. Bricore
is entitled to costs on the motion of $2,000.00, and Maurice Duval is entitled to
costs of $1,000.00, payable in each instance by the applicant, ICR Commercial
Real Estate (Regina) Ltd.*

 ICRv. Bricore, supra note 15.
% JCR v. Bricore, 2007 SKQB 144.
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[79] I note that Newbury J.A. in New Skeena Forest Products Inc., Re”
dismissed a challenge to a costs award, holding that "these are the kinds of
considerations which the [CCA44] Chambers judge ... was especially qualified

to make." And, of course, all costs orders are discretionary orders.

[80] Nonetheless in this case, it would appear that the supervising CCAA4
judge erred. There is no basis upon which to order substantial indemnity costs
with respect to the application to lift the stay in relation to Bricore. Bad faith
was not alleged on its part. With respect to the CRO, the only basis upon
which the stay could be lifted was to make an allegation of "bad faith." In the
absence of some other factor, ICR cannot be faulted for making the very
allegation that it was required to make in order to bring its application within

the ambit of the stay of proceedings that had been granted.

[81] In addition, while Koch J. indicated he was not awarding solicitor-and-
client costs, there is not a sufficient distinction between substantial indemnity
costs and solicitor-and-client costs. An award approaching solicitor-and-
client costs is still a punitive order and, as there is no authority for the
awarding of substantial indemnity costs, relies upon the same jurisprudential
base as solicitor-and-client costs. As such, the award does not seem to meet
the test established in Siemens v. Bawolin®™ and Hashemian v. Wilde" wherein

it is stated that solicitor-and-client costs are generally awarded where there

%7 [2005] 8 W.W.R. 224 (B.C.C.A.) at para. 23.
592002 SKCA 84, [2002] 11 W.W.R. 246.
%2006 SKCA 126, [2007] 2 W.W.R. 52.
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has been reprehensible, scandalous or egregious conduct on the part of one of

the parties in the context of the litigation.

[82] If the parties are unable to agree with respect to costs in the Court of
Queen's Bench and in this Court, they may speak to the Registrar to fix a time

for a conference call hearing regarding costs.

2007 SKCA 72 (CanLii
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(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, C-36, AS AMENDED
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COUNSEL: Douglas J. Wray and Jesse B. Kugler, counsel for the Applicant,
Communications, Energy and Paperworkers Union of Canada (“CEP™)
David Byers and Maria Konyukhova, counsel for the Monitor

PEPALL J.

REASONS FOR DECISION

Introduction

[I]  The Communications, Energy and Paperworkers Union of Canada (“CEP") requests an
order lifting the stay of proceedings in respect of certain grievances and directing that they be
adjudicated in accordance with the provisions of the applicable collective agreement. In the
alternative, CEP requests an order amending the claims procedure order so as to permit the

subject claim to be adjudicated in accordance with the provisions of the collective agreement.

Background Facts

{2} On October 6, 2009, the CMI Entities obtained an initial order pursuant to the CCAA
staying all proceedings and claims against them. Specifically, paragraphs 15 and 16 of that order

stated:

NO PROCEEDINGS AGAINST THE CMI ENTITIES
OR THE CMI PROPERTY

2011 ONSC 2215 (Cantii}
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15. THIS COURT ORDERS that until and including
November 5, 2009, or such later date as this Court may order
(the “Stay Period”), no proceeding or enforcement process in
any court or tribunal (each, a “Proceeding”) shall be
commenced or continued against or in respect of the CMI
Entities, the Monitor or the CMI CRA or affecting the CMI
Business or the CM! Property, except with the written
consent of the applicable CMI Entity, the Monitor and the
CMI CRA (in respect of Proceedings affecting the CMI
Entities, the CMI Property or the CMI Business), the CMI
CRA (in respect of Proceedings affecting the CMI CRA), or
with leave of this Court, and any and all Proceedings
currently under way against or in respect of the CMI Entities
or the CMI CRA or affecting the CMI Business or the CMI
Property are hereby stayed and suspended pending further
Order of this Court. In the case of the CMI CRA, no
Proceeding shall be commenced against the CMI CRA or its
directors and officers without prior leave of this Court on
seven (7) days notice to Stonecrest Capital Inc.

NO EXERCISE OF RIGHTS OR REMEDIES

16. THIS COURT ORDERS that during the Stay Period,
all rights and remedies of any individual, firm, corporation,
governmental body or agency, or any other entities (all of the
foregoing, collectively being “Persons™ and each being a
“Person™) against or in respect of the CMI Entities, the
Monitor and/or the CMI CRA, or affecting the CMI Business
or the CMI Property, are hereby stayed and suspended except
with the written consent of the applicable CMI Entity, the
Monitor and the CMI CRA (in respect of rights and remedies
affecting the CMI Entities, the CMI Property or the CMI
Business), the CMI CRA (in respect of rights or remedies
affecting the CMI CRA), or leave of this Court, provided that
nothing in this Order shall (i) empower the CMI Entities to
carry on any business which the CMI entities are not lawfully
entitled to carry on, (ii) exempt the CMI Entities from
compliance with statutory or regulatory provisions relating to
health, safety or the environment, (iii) prevent the filing of
any registration to preserve or perfect a security interest, or
(iv) prevent the registration of claim for lien.
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[3] On October 14, 2009, as part of the CCAA proceedings, | granted a claims procedure
order which established a claims procedure for the identification and quantification of claims
against the CMI Entities. In that order, “Claim” is defined as any right or claim of any Person
against one or more of the CMI Entities in existence on the Filing Date' (a “Prefiling Claim™)
and any right or claim of any Person against one or more of the CMI Entities arising out of the
restructuring on or after the Filing Date (a “Restructuring Claim™). Claims arising prior to
certain dates had to be asserted within the claims procedure failing which they were forever
extinguished and barred. Pursuant to the claims procedure order, subject to the discretion of the
Court, claims of any person against one or more of the CMI Entities were to be determined by a
claims officer who would determine the validity and amount of the disputed claim in accordance
with the claims procedure order. The Honourable Ed Saunders, The Honourable Jack Ground
and The Honourable Coulter Osborne were appointed as claims officers. Other persons could
also be appointed by court order or on consent of the CMI Entities and the Monitor. This order
was unopposed. [t was amended on November 30, 2009 and again the motion was unopposed.
As at October 29, 2010, over 1,800 claims asserted against the CMI Entities had been finally

resolved in accordance with and pursuant to the claims procedure order.

[4]  On October 27, 2010, CEP was authorized to represent its current and former union
members including pensioners employed or formerly employed by the CMI Entities to the

extent, if any, that it was necessary to do so.

[51  On the date of the initial order, CEP had a number of outstanding grievances, CEP filed
claims pursuant to the claims procedure order in respect of those grievances. The claim that is
the subject matter of this motion is the only claim filed by CEP that has not been resolved and
therefore is the only claim filed by CEP that requires adjudication. There is at least one other

claim in Western Canada that may require adjudication.

' The Filing Date was October 6, 2009, the date of the initial order.

2011 ONSC 2215 (CanLll;
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[6] John Bradley had been employed for 20 years by Global Television, a division of
Canwest Television Limited Partnership (“CTLP™), one of the CMI Entities. Mr. Bradley is a
member of CEP. On February 24, 2010, CTLP suspended Mr. Bradley for alleged misconduct.
On March 8, 2010, CEP filed a grievance relating to his suspension under the applicable
collective agreement. On March 25, 2010, CTLP terminated his employment. On March 26,
2010, CEP filed a grievance requesting full redress for Mr. Bradley’s termination. This would
include reinstatement to his employment. On June 23, 2010 a restructuring period claim was

filed with respect to the Bradley grievances on the following basis:

The Union has filed this claim in order to preserve its rights.
Filing this claim is without prejudice to the Union’s ability to
pursue all other remedies at its disposal to enforce its rights,
including any other statutory remedies available.
Notwithstanding that the Union has filed the present claim,
the Union does not agree that this claim is subject to
compromise pursuant [to the CCAA]®. The Union reserves its
right to make further submissions in this regard.
(71 In spite of the parties’ good faith attempts to resolve the Bradley grievances and the

Bradley claim, no resolution was achieved.

[8]  The Plan was sanctioned on July 28, 2010 and implemented on October 27, 2010. At that
time, all of the operating assets of the CMI Entities were transferred to the Plan Sponsor and the
CMI Entities ceased operations. The CTLP stay was also terminated. The stay with respect to
the Remaining CMI Entities (as that term is defined in the Plan) was extended until May 3, 201 1.
Pursuant to an order dated September 27, 2010, following the Plan implementation date the
Monitor shall be:

(a) empowered and authorized to exercise all of the rights and
powers of the CMI Entities under the Claims Procedure
Order, including, without limitation, revise, reject, accept,

* The words in brackets were omitted but presumably this was the intention.

2011 ONSC 2215 (CanLily
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settle and/or refer for adjudication Claims (as defined in the
Claims Procedure Order) all without (i) seeking or obtaining
the consent of the CMI Entities, the Chief Restructuring
Advisor or any other person, and (ii) consulting with the
Chief Restructuring Advisor in the CMI Entities; and

(b) take such further steps and seek such amendments to the
Claims Procedure Order or additional orders as the Monitor
considers necessary or appropriate in order to fully
determine, resolve or deal with any Claims.

[9]  The Monitor has taken the position that if the Bradley matter is not resolved, the claim
should be referred to a claims officer for determination. It is conceded that a claims officer

would have no jurisdiction to reinstate Mr. Bradley to his employment.

[10] CEP now requests an order lifting the stay of proceedings in respect of the Bradley
grievances and directing that they be adjudicated in accordance with the provisions of the
collective agreement. In the alternative, CEP requests an order amending the claims procedure
order so as to permit the Bradley claim to be adjudicated in accordance with the provisions of the

collective agreement.

[11] For the purposes of this motion and as is obvious from the motion seeking to lift the stay,
both CEP and the Monitor agree that the stay did catch the Bradley claim and that it is

encompassed by the definition of claim found in the claims procedure order.

[12]  Since the commencement of the CCAA proceedings, CEP has only sought to lift the stay
in respect of one other claim, that being a claim relating to a grievance filed by CEP on behalf of
Vicky Anderson. The CMI Entities consented to lifting the stay in respect of Ms. Anderson’s
claim because at the date of the initial order, there had already been eight days of hearing before
an arbitrator, all evidence had already been called, and only one further date was scheduled for
final argument. Ultimately, the arbitrator ordered that Ms. Anderson be reinstated but made no

order for compensation.

[13] Pursuant to Article 12.3 of the applicable collective agreement, discharge grievances are

to be heard by a single arbitrator. All other grievances are to be heard by a three person Board of

2011 ONSC 2215 (CanlLH)
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Arbitration unless the parties consent to submit the grievance to a single arbitrator. The single
arbitrator is to be selected within 10 days of the notice of referral to arbitration from a list of 5
people drawn by lot. An award is to be given within 30 days of the conclusion of the hearing.
The list of arbitrators was negotiated and included in the collective agreement. The arbitrator has

the power to reinstate with or without compensation.

[14] The evidence before me suggests that adjudications of grievances under collective
agreements are typically much more costly and time consuming than adjudications before a
claims officer as the latter may determine claims in a summary manner and there is more control
over scheduling. The Monitor takes the position that additional cost and delay would arise if the
claims were adjudicated pursuant to the terms of the collective agreement rather than pursuant to

the terms of the claims procedure order.

Issues
[15] Both parties agree that the following two issues are to be considered:
(a) Should this court lift the stay of proceedings in respect of the Bradley grievances

and direct that the Bradley grievances be adjudicated in accordance with the

provisions of the collective agreement?

(b)  Should this court amend the claims procedure order so as to permit the Bradley
claim to be adjudicated in accordance with the provisions of the collective

agreement?

Positions of the Parties

[16] In brief, dealing firstly with the stay, CEP submits that the balance of convenience
favours pursuit of the grievances through arbitration. CEP is seeking to compel the employer to
comply with fundamental obligations that flow from the collective agreement. This includes the
appointment of an arbitrator on consent who has jurisdiction to award reinstatement if he or she
determines that there was no just cause to terminate Mr. Bradley’s employment. Requiring that

the claim and the grievances be adjudicated in a manner that is inconsistent with the collective
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agreement would have the effect of depriving the griever of some of the most fundamental rights
under a collective agreement. Furthermore, permitting the grievances to proceed to arbitration

would prejudice no one.

[17]  Alternatively, CEP submits that the claims procedure order ought to be amended. It is in
conflict with the terms of the collective agreement. Pursuant to section 33 of the CCAA, the
collective agreement remains in force during the CCAA proceedings. The claims procedure
order must comply with the express requirements of the CCAA. Lastly, orders issued under the
CCAA should not infringe upon the right to engage in associational activities which are protected

by the Charter of Rights and Freedonis.

[18] The Monitor opposes the relief requested. On the issue of the lifting of the stay, it
submits that the CCAA is intended to provide a structured environment for the negotiation of
compromises between a debtor company and its creditors for the benefit of both. The stay of
proceedings permits the CCAA to accomplish its legislative purpose and in particular enables

continuance of the company seeking CCAA protection.

[19] The lifting of a stay is discretionary. Mr. Bradley is no more prejudiced than any other
creditor and the claims procedure established under the order has been uniformly applied. The
claims officer has the power to recognize Mr. Bradley’s right to reinstatement and monetize that
right. The efficacy of CCAA4 proceedings would be undermined if a debtor company was forced
to participate in an arbitration outside the CCAA proceedings. This would place the resources of
an insolvent CCAA debtor under strain. The Monitor submits that CEP has not satisfied the onus

to demonstrate that the lifting of the stay is appropriate in this case.

[20]  As for the second issue, the Monitor submits that the claims procedure order should not
be amended. Courts regularly affect employee rights arising from collective agreements during
CCAA proceedings and recent amendments to the CCAA do not change the existing case law in
this regard. Furthermore, amending the claims procedure order would undermine the purpose of

the CCAA. Lastly, relying on the Supreme Court of Canada’s statements in Health Services and

20101 ONSC 2215 (CanLll
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Support - Facilities Subsector Bargaining Assn. v. British Columbia’, the claims procedure order

does not interfere with freedom of association.

[21] Following argument, I requested additional brief written submissions on certain issues
and in particular, to what employment Mr. Bradley would be reinstated if so ordered. | have now

received those submissions from both parties.

Discussion

1. Stay of Proceedings

[22] The purpose of the CCAA4 has frequently been described but bears repetition. In
Lehndorff General Partner Limited ! Farley J. stated:

The CCAA is intended to provide a structured environment
for the negotiation of compromises between a debtor
company and its creditors for the benefit of both.

[23] The stay provisions in the CCAA are discretionary and very broad. Section 11.02

provides that:

(1) A court may, on an initial application in respect of the
debtor company, make an order on any terms that it may
impose, effective for the period that the court considers
necessary, which period may not be more than 30 days,

(a) staying, until otherwise ordered by the court, all
proceedings taken or that might be taken in respect of the
company under the Bankruptcy and Insolvency Act or the
Winding Up and Restructuring Act;

* [2007) S.C.J. No. 27.

*(1993), 17 C.B.R. (3rd) 24 (Ont. Gen. Div.) at para. 6.

2011 ONSC 2215 (Canl )y
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(b) restraining, until otherwise ordered by the court,
further proceedings in any action, suit or proceeding against
the company; and

(c) prohibiting, until otherwise ordered by the court, the
commencement of any action, suit or proceeding against the
company.

(2) A court may, on an application in respect of a debtor
company other than an initial application, make an order, on
any terms that it may impose,

(a) staying, until otherwise ordered by the court, for any
period that the court considers necessary, all proceedings
taken or that might be taken in respect of the company
under an Act referred to in paragraph (1)(a);

(b) restraining, until otherwise ordered by the court,
further proceedings in any action, suit or proceeding
against the company; and

(c) prohibiting, until otherwise ordered by the court, the
commencement of any action, suit or proceeding against
the company.

[24] As the Court of Appeal noted in Nortel Nenworks Corp.’, the discretion provided in
section |1 is the engine that drives this broad and flexible statutory scheme. The stay of
proceedings in section 11 should be broadly construed to accomplish the legislative purpose of
the CCAA4 and in particular to enable continuance of the company seeking CCAA4 protection:
Lehndorff General Partner Limited °.

[25] Section 1l provides an insolvent company with breathing room and by doing so,
preserves the status quo to assist the company in its restructuring or arrangement and prevents

any particular stakeholder from obtaining an advantage over other stakeholders during the

* [2009] O.). No. 4967 at para. 33.

" Supra, note 4 at para. 10,
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restructuring process. It is anticipated that one or more creditors may be prejudiced in favour of

the collective whole. As stated in Lendorff General Partner Limited’:

The possibility that one or more creditors may be prejudiced
should not affect the court’s exercise of its authority to grant
a stay of proceedings under the CCAA because this effect is
offset by the benefit to all creditors and to the company of
facilitating a reorganization. The court’s primary concerns
under the CCAA must be for the debtor and all of the
creditors.

[26] In Camwest Global Communications Corp.®, 1 had occasion to address the issue of lifting
a stay in a CCAA proceeding. | referred to situations in which a court had lifted a stay as
described by Paperny J. (as she then was) in Re Canadian Airlines Corp.” and by Professor
McLaren in his book, “Canadian Commercial Reorganization: Preventing Bankruptcy™°. They

included where:

a) aplan is likely to fail;

b) the applicant shows hardship (the hardship must be
caused by the stay itself and be independent of any pre-
existing condition of the applicant creditor);

c) the applicant shows necessity for payment;
d) the applicant would be significantly prejudiced by refusal

to lift the stay and there would be no resulting prejudice
to the debtor company or the positions of creditors;

" Ibid, at para. 6.
¥ (2009) O.). 5379.
*(2000) 19 C.B.R. (4™ 1.

' ( Aurora: Canada Law Book, looseleaf) at para. 3.3400.
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g) it is necessary to permit the applicant to take steps to
protect a right that could be lost by the passage of time;

f) after the lapse of a significant period, the insolvent debtor
is no closer to a proposal than at the commencement of
the stay period;

g) there is a real risk that a creditor’s loan will become
unsecured during the stay period;

h) it is necessary to allow the applicant to perfect a right that
existed prior to the commencement of the stay period;

i) it is in the interests of justice to do so.

[27] The lifting of a stay is discretionary. As | wrote in Camvest Global Communications

Corp.';

There are no statutory guidelines contained in the Act.
According to Professor R.H. McLaren in his book “Canadian
Commercial Reorganization: Preventing Bankruptcy™, an
opposing party faces a very heavy onus if it wishes to apply
to the court for an order lifting the stay. In determining
whether to lift the stay, the court should consider whether
there are sound reasons for doing so consistent with the
objectives of the CCAA, including a consideration of the
balance of convenience, the relative prejudice to parties, and
where relevant, the merits of the proposed action: [CR
Commercial Real Estate (Regina) Lid. v. Bricore Land Group
Ltd. (2007), 33 C.B.R. (5™) 50 (Sask. C.A.) at para. 68. That
decision also indicated that the judge should consider the
good faith and due diligence of the debtor company.

[28] There appears to be no real issue that the grievances are caught by the stay of

proceedings. In Luscar Ltd. v. Smoky River Coal Limited", the issue was whether a judge had

" Supra, note 8 at para. 32.

¥ [1999] A.). No. 676.
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the discretion under the CCAA to establish a procedure for resolving a dispute between parties
who had previously agreed by contract to arbitrate their disputes. The question before the court
was whether the dispute should be resolved as part of the supervised reorganization of the
company under the CCAA or whether the court should stay the proceedings while the dispute
was resolved by an arbitrator. The presiding judge was of the view that the dispute should be
resolved as expeditiously as possible under the CCA4 proceedings. The Alberta Court of Appeal

upheld the decision stating:

The above jurisprudence persuades me that “proceedings™ in
section 11 includes the proposed arbitration under the B.C.
Arbitration Act. The Appellants assert that arbitration is
expeditious. That is often, but not always, the case.
Arbitration awards can be appealed. Indeed, this is
contemplated by section 15(5) of the Rules. Arbitration
awards, moreover, can be subject to judicial review, further
lengthening and complicating the decision making process.
Thus, the efficacy of CCAA proceedings (many of which are
time sensitive) could be seriously undermined if a debtor
company was forced to participate in an extra-CCAA
arbitration. For these reasons, having taken into account the
nature and purpose of the CCAA, | conclude that, in
appropriate cases, arbitration is a “proceeding” that can be
stayed under section 11 of the CCAA."

[29]1 1 do recognize that the Luscar decision did not involve a collective agreement but an

agreement to arbitrate. That said, the principles described also apply to an arbitration pursuant to

the terms of a collective agreement.

[30] In considering balance of convenience, CEP’s primary concerns are that the claims
procedure order does not accord with the rights and obligations contained in the collective
agreement. Firstly, a claims officer is the adjudicator rather than an arbitrator chosen pursuant to

the terms of the collective agreement and secondly, reinstatement is not an available remedy

" Ibid, at para. 33.
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before a claims officer. Thirdly, an arbitration imports rules of natural justice and procedural

fairness whereas the claims procedure is summary in nature.

[31] The claims officers who were identified in the claims procedure order are all former
respected and experienced judges who are well suited and capable of addressing the issues
arising from the Bradley claim. Furthermore, had this been a real issue, CEP could have raised it
earlier and identified another claims officer for inclusion in the claims procedure order. [ndeed,
an additional claims officer still could be appointed but no such request was ever advanced by
CEP.

[32] Should the claims officer find that CTLP did not have just cause to terminate Mr.
Bradley’s employment, he can recognize Mr. Bradley’s right to reinstatement by monetizing that
right. This was done for a multitude of other claims in the CCAA proceedings including claims
filed by CEP on behalf of other members. | note that Mr. Bradley would not be receiving

treatment different from that of any other creditor participating in the claims process.

[33] The claims process is summary in nature for a reason. It reduces delay, streamlines the
process, and reduces expense and in so doing promotes the objectives of CCAA. Indeed, if
grievances were to customarily proceed to arbitration, potential exists to significantly undermine
the CCAA proceedings. Arbitration of all claims arising from collective agreements would place
the already stretched resources of insolvent CCAA debtors under significant additional strain and
could divert resources away from the restructuring. It is my view that generally speaking.
grievances should be adjudicated along with other claims pursuant to the provisions of a claims

procedure order within the context of the CCAA proceedings.

[34)  That said, it seems to me that this case is unique. While the claims procedure order and
the meeting order of June 23, 2010 provide that all claims against CTLP and others arising prior
to certain dates must be asserted within the claims procedure failing which they are forever
extinguished and barred, the stay relating to CTPL was terminated on October 27, 2010. CTLP
has emerged from CCAA protection and is currently operating in the normal course having

changed its name to Shaw Television Limited Partnership (“STLP”). If the grievance relating to

2011 OMSC 2215 (CanLil
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Mr. Bradley’s termination is successful, he could be reinstated to his employment at STLP. The
position of CEP, Mr. Bradley and the Monitor is that reinstatement, if ordered, would be to
STLP. Counsel for CEP advised the court that notice of the motion was given to STLP and that
a representative was present in court for the argument of the motion although did not appear on
the record. The Monitor has also confirmed that Shaw Communications Inc., the parent of
STLP, was aware of the motion and its counsel has confirmed its understanding that any

reinstatement of Mr. Bradley, if ordered, would be to STLP.

[35]1 As mentioned, Mr. Bradley was a 20 year employee. While 1 do not consider the identity
of the arbitrator and the natural justice arguments of CEP to be persuasive, given the stage of the
CCAA proceedings, the fact that the stay relating to CTLP has been lifted, and Mr. Bradley’s
employment tenure, | am persuaded that he ought to be given the opportunity to pursue his claim
for reinstatement rather than being compelied to have that entitlement monetized by a claims
officer if so ordered. Counsel for the Monitor has confirmed that the timing of the distributions
would not appear to be affected by the outcome of this motion. No meaningful prejudice would
ensue to any stakeholder. It seems to me that the balance of convenience and the interests of
justice favour lifting the stay to permit the grievances to proceed through arbitration rather than
before the claims procedure officer.  Therefore, CEP’s motion to lift the stay is granted and the

Bradley grievances may be adjudicated in accordance with the terms of the collective agreement.
2. Amendment of the Claims Procedure Order

[36] In light of my decision on the stay, it is not strictly necessary to consider whether the
claims procedure order should be amended as requested by CEP as alternative relief. As this

issue was argued, however, 1 will address it.

[37] Section 33 of CCAA was added to the statute in September, 2009. The relevant sub-

sections now provide:

33(1) If proceedings under this Act have been commenced in
respect of a debtor company, any collective agreement that
the company has entered into as the employer remains in

2011 ONSC 2215 {CankLil)
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force, and may not be altered except as provided in this
section or under the laws of the jurisdiction governing
collective bargaining between the company and the
bargaining agent.

33(8) For greater certainty, any collective agreement that the

company and the bargaining agent have not agreed to revise

remains in force, and the court shall not alter its terms.
[38] Justice Mongeon of the Québec Superior Court had occasion to address the effect of
section 33 of the CCAA in White Birch Paper Holding Company”. He stated that the fact that a
collective agreement remains in force under a CCAA proceeding does not have the effect of
“excluding the entire collective labour relations process from the application of the CCAA.”

He went on to write that:

It would be tantamount to paralyzing the employer with
respect to reducing its costs by any means at all, and to
providing the union with a veto with regard to the
restructuring process.'®

[39] In Camvest Global Communications Corp."’, 1 wrote that section 33 of the CCAA
“maintains the terms and obligations contained in the collective agreement but does not alter
priorities or status.”'® In that case when dealing with the issue of immediate payment of

severance payments, 1 wrote:

There are certain provisions in the amendments that expressly
mandate certain employee related payments. In those

#2010, Q.C.C.S. 2590.
** Ibid, at para. 31.
'® Ibid, at para. 35.
""[2010] O.). No. 2544.

"* Ibid, at para. 32.

2011 ONSC 2215 (CanlLth



Page: 16

instances, section 6(5) dealing with a sanction of a plan and
section 36 dealing with a sale outside the ordinary course of
business being two such examples, Parliament specifically
dealt with certain employee claims. [f Parliament had
intended to make such a significant amendment whereby
severance and termination payments (and all other payments
under a collective agreement) would take priority over
secured creditors, it would have done so expressly.'”

[40] | agree with the Monitor’s position that if Parliament had intended to carve grievances
out of the claims process, it would have done so expressly. To do so, however, would have
undermined the purpose of the CCAA and in particular, the claims process which is designed to
streamline the resolution of the multitude of claims against an insoclvent debtor in the most time
sensitive and cost efficient manner. It is hard to imagine that it was Parliament’s intention that
grievances under collective agreements be excluded from the reach of the stay provisions of
section 11 of the CCAA or the ancillary claims process. In my view, such a result would

seriously undermine the objectives of the Act.

[41] Furthermore, | note that over 1,800 claims have been processed and deait with by way of
the claims procedure order, many of them involving claims filed by CEP on behalf of its
members. CEP was provided with notice of the motion wherein the claims procedure order and
the claims officers were approved. CEP did not raise any objection to the claims procedure
order, the claims officers or the inclusion of grievances in the claims procedure at the time that
the order was granted. The claims procedure order was not an order made without notice and
none of the prerequisites to variation of an order has been met. Had | not lified the stay, [ would

not have amended the claims procedure order as requested by CEP.

[42] CEP’s last argument is that the claims procedure order interferes with Mr. Bradley’s

freedoms under the Canadian Charter of Rights and Freedoms. In this regard ! make the

" Ibid, at para. 33.
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following observations. Firstly, this argument was not advanced when the claims procedure
order was granted. Secondly, CEP is not challenging the validity of any section of the CCAA.
Thirdly, nothing in the statute or the claims procedure inhibits the ability to collectively bargain.
In Health Services and Support — Facilities Subsector Bargaining Assn. v. British Columbia®,

the Supreme Court of Canada stated:

We conclude that section 2(d) of the Charter protects the
capacity of members of labour unions to engage, in
association, in collective bargaining on fundamental
workplace issues. This protection does not cover all aspects
of “collective bargaining”, as that term is understood in the
statutory labour relations regimes that are in place across the
country. Nor does it ensure a particular outcome in a labour
dispute or guarantee access to any particularly statutory
regime. ...

In our view, it is entirely possible to protect the “procedure™
known as collective bargaining without mandating
constitutional protection for the fruits of that bargaining

2

process.

[43] In my view, nothing in the claims procedure or the CCAA impacts the procedure known

as collective bargaining.
Conclusion

(44]  Under the circumstances, the request to lift the stay as requested by CEP is granted. Had

it been necessary to do so, I would have dismissed the alternative relief requested.

** Supra, note 3.

*! Ibid, at at paras. 19 and 29.
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Docket: CI 00-01-20164

Indexed as: Manitoba Capital Fund Limited
Partnership et al v. Royal Bank of Canada

Cited as: 2001 MBQB 197
(Winnipeg Centre)

COURT OF QUEEN'S BENCH OF MANITOBA

BETWEEN:

MANITOBA CAPITAL FUND LIMITED
PARTNERSHIP, by its General Partner,
MCF CAPITAL INC., VISION CAPITAL
FUND LIMITED PARTNERSHIP, by its
General Partner, MSBG LIMITED,
GOVERNMENT OF MANITOBA,
FORMATIONS INC.,, and SAUDER
INDUSTRIES LIMITED,

plaintiffs,

- and -
ROYAL BANK OF CANADA,

defendant.
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MACINNES, ).

[1] The defendant moves:

For the plaintiffs:

Kenneth A. Filkow, Q.C.,
Robert J. Graham and

Diane M. Stasiuk

For the defendant:
Paul A. MacDonald
David R.M. Jackson

and Gina Rodgakos

For KPMG Inc., Trustee:
R.A. Dewar, Q.C.

JUDGMENT DELIVERED:
JULY 27, 2001

(1)  for a declaration pursuant to s. 69.4 of the Bankruptcy and

Insolvency Act ("BIA") that the stay of proceedings ("BIA Stay")

against Delano Cabinetry Inc., Schmidtke Millwork (1993) Ltd.,

Northstar Gaming Ltd., Form-Right Countertops Ltd., Century Craft

Marine Products Ltd., Mark Trent Commercial Furnishings Inc., and



TSG Capital Corp. (collectively "TSG Companies"), no longer
operates against the defendant; and
(2) for an order granting the defendant leave to amend its Statement
of Defence, assert a counterclaim, and join the TSG Companies and
KPMG Inc. in its capacity as trustee of the estates of each of the
TSG Companies, as defendants to the counterclaim.
[2] The plaintiffs move for an order to expunge paragraph 19 of the
Statement of Defence filed in this action by the defendant.
[3] For the reasons which follow, I allow the defendant’s application to amend
its Statement of Defence, to assert a counterclaim, and to join the TSG
Companies and KPMG Inc. in its capacity as trustee of the estates of each of the
TSG Companies as defendants to the counterclaim, all as requested in the
defendant's Notice of Motion. I also grant the declaration pursuant to s. 69.4 of
the BIA that the BIA Stay against TSG Companies no longer operates against the
defendant for purposes of this litigation. As well, I dismiss plaintiffs' application
to strike or expunge paragraph 19 of the defendant's Statement of Defence.
[4] By orders made June 27, 2000 in the bankruptcy estates of Northstar,
Schmidtke and Delano, Manitoba Capital Fund Limited Partnership ("MCF") was
authorized under s. 38 of the BIA to commence and prosecute proceedings (the
"s. 38 action") in its own name, at its own expense and risk:

(a) challenging the validity and enforceability of a loan arrangement
made between the Royal Bank as iender and the Bankrupt
{Northstar, Schmidtke and Delano), as it then was, inter afia as

2001 MBQB 197 (CanLll)



borrower and the security taken by the Royal Bank from the
Bankrupt, as it then was, under the said loan arrangement;

(b) challenging the integrity at law of an off-set by the Bank of
monies in the account of the Bankrupt, prior to the bankruptcy, as
against overdrafts, and the integrity at |aw of related transactions.

[5] Following the making of such orders, MCF wrote to each of the creditors
of the TSG Companies advising of the orders, of its intent to proceed with action
and of the effect and consequences of an action brought under s. 38 of the BIA.
As well, it invited other creditors to indicate whether they wished to join in such
action as plaintiffs with MCF. Four other creditors, namely, Vision Capital Fund
Limited Partnership, Government of Manitoba, Formations Inc., and Sauder
Industries Limited, signified their intention to join in the s. 38 action.

[6] After obtaining an extension of time for the purpose of considering and
determining its position, the defendant signified its intention to likewise
participate in the s. 38 action and sought leave to do so. One of the concerns
that had to be addressed in the defendant’s application was that it was to be the
defendant in the proposed s. 38 action. While the defendant wished to preserve
its interest in the proceeds of the s. 38 litigation and was prepared to contribute
pro rata to the cost of prosecuting the action, it could not participate as a full
plaintiff in the sense of participating in the strategy and prosecution of the action
given its status as defendant. By orders made September 8, 2000, the Court
varied the July 27, 2000 orders to provide that the defendant could maintain a
contingent interest in the monetary benefits which might be derived from the s.

38 action, subject to the terms of the September 8, 2000 orders.
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[7] ©On October 5, 2000, the s. 38 plaintiffs issued their Statement of Claim.
In it, they alleged that the loan agreements and related security which the
defendant holds with respect to the TSG Companies contravene s. 42 of The
Corporations Act (Manitoba), and being illegal are therefore void and

unenforceable.

[8] On November 2, 2000, the defendant filed its defence. It denied any
contravention of s. 42 of The Corporations Act. In addition, in para. 19 of its
Statement of Defence, it pled:

19. The defendant specifically denies the allegations contained in
para, 22 of the Statement of Claim. In any event, regardless of the
validity and enforceability of the lending arrangement, each of Delano,
Northstar and Schmidtke and the other TSG Companies is jointly and
severally liable to the defendant for damages suffered by the defendant
as a consequence of an unlawful conspiracy engaged in by the TSG
Companies and their directing mind, Michael Shamray, to defraud the
defendant (the "Conspiracy to Defraud"). The damages suffered by the
defendant as a result of the Conspiracy to Defraud, for which each of
Delano, Northstar and Schmidtke is jointly and severally liable, exceeds
$35,000,000.00. If the lending arrangement or any part thereof is void
and unenforceable (which is expressly denied), the bank is entitled to
recover the said damages from the estates in bankruptcy of each of
Delano, Northstar and Schmidtke.

[9] As previously indicated herein, the defendant now moves to amend its
defence, to advance a counterclaim, and to add the TSG Companies and KPMG
as trustee as party defendants to the counterclaim. The proposed amendments
to the defence can be grouped into five broad categories:

(a) general "clean-up" amendments;

2001 MBQB 197 (CanLIl)



(b) amendments to plead the defendant's right to recover overdraft
advances under Financial Services Agreements signed by the
defendant with each of the TSG Companies;

(c) amendments relating to the alleged insolvency of the TSG
Companies and the "no notice” defence afforded by s. 42(3) of The
Corporations Act,

(d) amendments relating to the alleged fraudulent activities of the TSG
Companies; and

(e) amendments relating to equitable principles of unjust enrichment.

[10] The plaintiffs take no issue with the amendments proposed under (a), (b)
or (¢) above. The contest on this motion relates to the proposed amendments
under (d) and (e) and the consequent adding of parties, and the request to lift
the BIA Stay which would necessarily follow.

[11] On the motions before me, defendant's counsel first argued its motion for
leave to amend and then its motion to lift the stay. In these reasons I propose
to deal with those issues in the order in which they were argued.

LEAVE TO AMEND

{12] As a general rule, the law is clear that the Court on motion at any stage of
an action may grant leave to amend a pleading on such terms as are just, unless
prejudice would result that could not be compensated for by costs or an
adjournment. This simple statement has been amplified in the leading case of

Ranjoy Sales & Leasing Ltd. v. Deloitte, Haskins & Sells Ltd. (1989), 35
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C.P.C. (2d) 117, a decision of my colleague Jewers J., affirmed by the Manitoba
Court of Appeal (1990), 41 C.P.C. (2d) 280 and, in my view, has been further
usefully amplified by the decision of my colleague Oliphant A.C.).Q.B. in Lioyd's
Bank Canada v. Sherwood (1990), 64 Man. R. (2d) 288.

[13] This action is somewhat out of the ordinary in that it is an action within or
related to certain bankruptcy estates and commenced by the plaintiffs pursuant
to court orders granted under s. 38 of the BIA.

[14] As a result the plaintiffs, in opposing the application for leave to amend,
assert that the terms of the s. 38 orders circumscribe the defendant's interest in
the litigation and foreclose the defendant from entitlement to amend either to
raise the defences which it seeks to raise or, more particularly, to advance the
counterclaim and add parties as defendants by counterclaim, which the
defendant likewise seeks to do. The plaintiffs assert that pursuant to the terms
of the s. 38 orders, the defendant's only entitlement is to raise as defences to
the action those defences which would fall squarely within the parameters of s.
42 of The Corporations Act and, further, that any claim which the defendant
might advance in the action should relate only to direct advances made by the
defendant to the TSG Companies under the lending agreements executed
between them. The plaintiffs argue that at the time they agreed to commit as s.
38 plaintiffs and to agree to share pro rata in the financing of the litigation, they
did so on the understanding that the defendant would be so restricted in the

action. The s. 38 plaintiffs further assert that the defendant, as far back as the
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fall of 1998, had knowledge of and believed the TSG Companies to be guilty of
the fraudulent conduct it now wishes to allege, yet made no mention of any
intention to advance a defence or counterclaim based upon that fraud at the
time of the court appearances leading to the June 27 or September 8, 2000
orders. The s. 38 plaintiffs argue that for that reason and based upon the
language of those orders, the defendant should be precluded from now doing so.
[15] My recollection is similar to that enunciated by plaintiffs' counsel. On the
motions leading to the June 27 and September 8, 2000 orders, there was no
discussion or assertion by the defendant of any fraudulent conduct on the part of
the TSG Companies, nor any suggestion that it intended to raise any defence(s)
nor to advance any counterclaim based upon this conduct. However, I am not
aware of any agreement between plaintiffs and defendant which would limit the
scope of this litigation, and the orders were not consent orders. Both orders
were granted on the basis of the issues argued before me at the time.
Furthermore, I see nothing in the orders which limits the rights of the defendant
as to the scope of its defence, or as to the advancing of any counterclaim. 1
conclude, therefore, that neither the materials filed nor the submissions made by
counsel in obtaining the July 27 and September 8, 2000 orders, nor the language
of the orders themselves, limit the defendant from attempting to advance, or
(subject to meeting the requirements for leave to amend) from advancing, the

defences and/or counterclaim which it now proposes.
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[16] Ordinarily, the estate, rights and obligations of a bankrupt become vested
in its trustee. In this case, KPMG refused to commence the action which the s.
38 plaintiffs desired and those plaintiffs then sought and obtained the orders in
question. In Re Zammit (1998), 3 C.B.R. (4™) 193 the Court stated:

In a s, 38 proceeding, the creditor obtaining a s. 38 order advances not
his or her own cause of action, but the trustee's cause of action. Section
38 does not create a cause of action in the creditor, but merely allows the
creditors standing in the trustee's place to advance a cause of action
vested in the trustee which the trustee has refused to take.

[17] In effect, the s. 38 plaintiffs in this action are in essence representatives
of the trustee. It seems clear to me that if the trustee had advanced this action
against the defendant, attacking, as the s. 38 plaintiffs do, the defendant's loan
agreements and resulting security with the TSG Companies, the defendant would
be entitled to advance any defences or counterclaims against the TSG
Companies which might assist it in defending the action, and/or providing it with
a basis in law for recovery of all of the monies which it has lost whether as a
secured or unsecured creditor. Where, as here, the plaintiffs pursuant to s. 38 of
the BIA are, in essence, advancing not their own cause of action but the cause of
action vested in the trustee which the trustee has refused to take, it follows
logically, in my view, that the defendant ought to be entitled to advance any
defence and/or counterclaim which it would have been able to advance in an
action commenced by the trustee. In my view, therefore, the defendant should
be entitled to advance any such defence or counterclaim in this s. 38 action and,
subject to the lifting of the BIA Stay, should be entitled to add the trustee in the

TSG Companies as party defendants to the counterclaim.
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[18] Is there anything to prevent the defendant from receiving leave to amend
its Statement of Defence and to advance a counterclaim at this time? In my
view there is not. The law is clear that as a general rule, an amendment should
be allowed unless it will cause prejudice to the other side which cannot be
compensated for by costs or an adjournment. The material filed in support of
the application to amend must indicate that the proposed amendments present
issues worthy of trial and prima facie meritorious. An amendment should not be
allowed which, if it were originally pleaded, would have been struck out as
embarrassing. It is not for me on this application to consider the ultimate merits
of the issues proposed to be raised by amendment. That is for the trial judge.
My role on an application such as this is to determine only whether there is
prima facie merit in the proposed amendments.

[19] Here, in addition to denying any contravention of s. 42 of The
Corporations Act, and alternatively raising the defence provided under s. 42(3)
of that Act, the defendant proposes by amendment to raise the following
defences:

(1) That the TSG Companies obtained credit by fraudulent
misrepresentation. More specifically, that the TSG Companies
fraudulently induced the defendant to extend credit by forging
customer invoices, deliberately overstating receivables and
deliberately delivering false financial statements, margin reports

and compliance certificates upon which the defendant relied;
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(2}

3)

10

The defendant asserts that if the Court finds a breach of s. 42 of
The Corporations Act, it must then consider whether it and the
TSG Companies are in pari delicto. The defendant's intended
argument is that the fraud of the TSG Companies is a relevant
factor in considering the issue of pari delicfo. 1t says that if the
parties are found to be not in pari delicto in the sense that the TSG
Companies were more at fault because of their fraudulent conduct,
then the defendant ought to be entitled to enforce the lending
agreement and its security against the TSG Companies despite any
contravention of s. 42 of The Corporations Act,

Alternatively, the defendant wishes to plead that even if it loses its
right to recover under the loan agreement, each of the TSG
Companies is jointly and severally liable to it under the security
agreements executed by them in favour of the defendant for
damages that the defendant has suffered as a result of the
fraudulent activities of the TSG Companies. The defendant asserts
that these damages exceed $46,000,000.00 and are a secured
liability, so that the defendant would be entitled to recover such
damages as a secured creditor whether or not the loan agreements
are void and unenforceable by reason of a breach of s. 42 of The

Corporations Act.
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(4) Lastly, the defendant wishes to plead that regardless of its right to
recover under the loan agreement, it is entitled to retain all of the
funds which have been claimed by the s. 38 plaintiffs in their
Statement of Claim based upon the application of the equitable
principle of unjust enrichment.

[20] The fraud allegations are central to all of these proposed defences.
Furthermore, the fraud allegations in each of the defences are the basis for the
defendant’s counterclaim. Whether the defendant can prove fraud and/or
succeed on any of the defences it now proposes to advance will ultimately be a
matter for the trial judge. For purposes of the present application before me,
however, I am satisfied that there is prima facie merit in them.

[21] As regards the issue of prejudice, the current action is in its infancy.
There has been no production of documents nor examinations for discovery.
The onus is on the plaintiffs to show on a balance of probabilities that prejudice
will result if the amendment is allowed and that the prejudice cannot be
compensated by costs or an adjournment. Having considered the arguments
advanced and the authorities provided, I am satisfied that there is no prejudice
in law to the s. 38 plaintiffs if the application were allowed.

[22] There has been no delay of any significance on the part of the defendant
in moving for its amendment and to the extent that there has been delay, it has
been adequately explained. The defendant says two things in response to

plaintiffs’ assertion that it did not sooner advance the fraud issue or propose the

2001 MBOB 197 (CanLlt)



12

amendments which it now seeks. Firstly it asserts, quite rightly in my view, that
until the s. 38 order was obtained there had been no attack against the
defendant's lending agreement or its security, and being a secured creditor of
such magnitude as to be entitled if not to all, to very nearly all of the monies
available, there was no need to get into the issues now proposed. Furthermore,
the s. 38 order required that, once granted, action be commenced and a defence
filed within a strict time frame. The defendant filed its defence as required, but
its counsel asserts that it did not have sufficient time in which to draft its defence
or formulate a counterclaim as it now wishes to do. Further and in any event,
given the infancy of the action itself and the total lack of prejudice to the
plaintiffs by reason of the proposed amendments, the issue of delay is of no

moment or merit.

SHOULD THE BIA STAY BE LIFTED?

[23] Section 69.4 of the BIA provides that the Court may grant a declaration to
lift the BIA Stay if it is satisfied that:

(a) the creditor is likely to be materially prejudiced by the continued

operation of the BIA Stay; or

(b) itis equitable on other grounds to make such a declaration.
[24] In Re Advocate Mines Ltd. (1984), 52 C.B.R. (N.S.) 277, the Court
enunciated certain circumstances which warranted granting leave to commence
or continue proceedings against a bankrupt. Two of those circumstances, the

defendant asserts, are present here, namely:

2001 MBQAB 197 (Cant i}
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(1) actions in respect of a contingent or unliquidated debt, the proof
and valuation of which have the degree of complexity that makes
the summary procedure prescribed by the BIA inappropriate;

(2) actions in which the bankrupt is a necessary party for the complete
adjudication of the matters at issue involving other parties.

I agree. Having concluded that the defendant ought to be entitled to raise in
this action any defences and to advance any counterclaim which it would be
entitled to do against the trustee in respect of the bankrupt companies, it is in
my view both appropriate and necessary to do so in this action and,
consequently, to lift the stay and enable the defendant to add the trustee and
the TSG Companies as parties.

[25] There is no question but that the allegations which the defendant now
proposes to make involve only the bankrupt companies and do not involve the s.
38 plaintiffs. While this decision will undoubtedly make the s. 38 action more
complex, lengthy and costly than would be the case if the defendant were
required to commence separate proceedings against the trustee and the
bankrupt companies, it is in my view, both from a legal and practical point of
view, essential that all of these issues be resolved in one action rather than in
separate proceedings. From a legal point of view, it is important that we avoid
the possibility of two separate decisions perhaps inconsistent with one another,
respecting the validity of the loan agreement and/or the security. From a

practical standpoint, I note the following:

2001 MBQOB 197 (CanLil}
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If there were two separate actions, there would undoubtedly be no
distribution of the bankrupts' estates until after both actions were
completed. Accordingly, going ahead with the current action would
not result in the plaintiffs' receiving payment of any distribution out
of the bankrupts' estates until the second or separate action was
completed;

One would expect that the s. 38 plaintiffs would want to have some
direct input into a proceeding whose outcome could materially
affect the amount of their realization. Yet, if the defendant were
not allowed to proceed with its claim in this action, but instead was
required to commence a separate action against the trustee and
the bankrupt companies, the result would be that the outcome of
that action could materially affect the s. 38 plaintiffs' entitlement
without their having had any opportunity to participate in that
action. That is particularly so where, as in this case, the trustee
declined to take the proceedings now commenced by the s. 38
plaintiffs and might decline to defend proceedings commenced
against it and the bankrupt companies in any separate action. The
bankrupt companies, being bankrupt, might do likewise. In the
result, if the action were required to proceed separate and apart
from this action, the issues of fraud and the consequences of such

a finding could go by default. It may be that the s. 38 plaintiffs will
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decide not to participate in any way in respect of the fraud or
consequent unjust enrichment defences or counterclaim. That is
their choice. However, by including them in the present action, the
s. 38 plaintiffs are allowed the opportunity to have direct input into
these defences and/or the counterclaim, one decision will ultimately
result, and at the conclusion of the one action distribution will be
made accordingly without the need for it to be withheld pending
the outcome of other litigation.
[26] In short, T conclude that this is a case where the amendments proposed
by the defendant should be allowed, where the defendant should be entitled to
advance the counterclaim which it proposes, and where the stay under BIA
should be lifted so as to permit the defendant to add the trustee and bankrupt
companies as party defendants.
[27] In light of the foregoing, there is in my view no merit in the plaintiffs'
motion to expunge or strike paragraph 19 of the defendant's Statement of
Defence, and plaintiffs' motion is therefore dismissed.

[28] If the parties cannot agree upon costs, they may be spoken to.

2001 MBQB 197 (CanlL i)



SUPERIOR COURT
(Commercial Division)

CANADA

PROVINCE OF QUEBEC
DISTRICT OF MONTREAL

N 500-11-048114-157
DATE: July 15, 2016

PRESIDING: THE HONOURABLE STEPHEN W. HAMILTON J.S.C.

IN THE MATTER OF THE PLAN OF COMPROMISE OR ARRANGEMENT OF:
WABUSH IRON CO. LIMITED

Debtor/Respondent
-and -
FTI CONSULTING CANADA INC.

Monitor

-and -
ROYAL BANK OF CANADA

Creditor/Petitioner

MOTION TO LIFT THE STAY OF PROCEEDINGS WITH RESPECT TO WABUSH IRON CO.
LIMITED
Section 11 of the Companies’ Creditors Arrangement Act

AFFIDAVIT OF GARY IVANY

I, the undersigned, Gary Ivany, a Senior Manager of Royal Bank of Canada, having a
place of business at 20 King Street West, 9th Floor, Toronto, ON M5H 1C4, solemnly affirm:

1. | have read the attached Motion To Lift The Stay Of Proceedings With Respect To Wabush
fron Co. Limited and all the facts set forth therein are true to the best of my knowledge,
information, and belief.

2. | have previously sworn affidavits with respect to the Newfoundland Proceeding {(as defined

in this Motion) on October 15, 2014 and January 26, 2015. Copies of my affidavits in the
Newfoundiand Proceeding are attached hereto and marked as Exhibit A and B.
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2.

3. | make this affidavit in support of RBC's Motion To Lift The Stay Of Proceedings With
Respect To Wabush Iron Co. Limited, and for no other purpose.

AND | HAVE SIGNED:

/—’—7

Gary lvany /

SOLEMNLY BECLARED before me
at Toronto, injthe Province of
Ontario,, 4" day of July, 2016.

Ccmr@tary Public

Peter John Gardon, a Commissloner, elc.,
City of Toronto, for

1ha Royal Bank of Canada.

Evpires June 10, 2017.
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Attached is Bxhibit A to the Affidavit
of Gary lvgny, sworn before me
this 147| day of July, 2016

Commissicner fo ths in the Province of Ontario

Peter John Gardon
City of Toronto, for' a Commissioner, algc.,

the Royal Bank of Canada,
Expires Juna 10, 2017.



2003 01T No. 3807

IN THE SUPREME COURT OF NEWFOUNDLAND AND LABRADOR
TRIAL DIVISION

BETWEEN:

CLIFFS MINING COMPANY in its capacity as
Managing Agent of WABUSH MINES

AND: _

ROYAL BANK OF CANADA
AND BETWEEN

ROYAL BANK OF CANADA
AND:

PLAINTIFF

DEFENDANT

PLAINTIFF BY
COUNTERCLAIM

CLIFES MINING COMPANY in its capacity

as Managing Agent of WABUSH MINES

DEFENDANT BY
COUNTERCLAIM

SUMMARY OF CURRENT DOCUMENT —

Court File Number(s):

2003 01G 3807

Date of Filing Document:

October 15, 2014

Name of Party Filing or Person:

Royal Bank of Canada

Application to which Document being filed
relates:

Whether the Plaintiff (Cliffs Mining Company in
its capacity as managing agent of Wabush
Mines) and the Defendant by Counterclaim
(Cliffs Mining Company in its capacity as
managing agent of Wabush Mines) are
propertly named,

Application for Security for Costs

Statement of Purpose in Filing:

To Request and Order that:
(1) the Plaintiff cannot bring an action as a
Managing Agent of Wabush Mines and

{2) to Request Security
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AFFIDAVIT OF GARY IVANY

I, Gary ivany, of Pickering, in the Province of Ontario, make oath and state as follows:

1. I am employed by the Royal Bank of Canada (*RBC") as Senior Manager. | have been
employed with RBC for 22 years. As such, | have knowledge of the within matter.

2. I have been advised by Stewart McKelvey, legal counsel to RBC, that they have

conducted searches at the Registry of Companies and Deeds and these searches show:

(a)

(b)

(c}

(d)

(e)

243800 v3

Cliffs Mining Company ("Cliffs Mining") is a company extra provincially
registered 1o do business in the Province of Newfoundland & Labrador. lts
registered office outside of NL is: 200 Public Square, Suite 3300, Cleveland,
Ohio, USA, 44114,

Wabush Iron Co. Limited is a company extra provincially registered to do
business in the Province of Newfoundland & Labrador. lis registered office
outside of NL is the same as that of Cliffs Mining, namely: 200 Public Square,

DAAH Dlas

b mlamed Milaim [IA A444 4
Wl WU, WIE YA, W) ~r i

102, Wory, T

Stelco inc. was a company incorporated under the laws of Canada and was
extra-provincially registered to do business in the Province of Newfoundland &
Labrador. In 2007, Stelco Inc. was amalgamated and renamed US Steel Canada
Inc.

Dofasco Inc. was a company incorporated under the laws of Canada and was
extra-provincially registered to do business in the Province of Newfoundiand &
Labrador. In 2006, Dofasco Inc. was amalgamated and renamed ArcelorMittal
Dofasco Inc,

There is no registered legal entity within the Province of Newfoundland and
Labrador known as “Wabush Mines”, nor is there a known joint venture legal
entity among Wabush lron Co. Limited, Stelco Inc. andfor Dofasco Inc.
(collectively referred to as the *Operators”).
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I have also been advised by Stewart McKelvey, counsel for RBC, that in September
2014, Stelco Inc. filed for and was granted protection from creditors under the
Companies’ Creditors Arrangement Act.

| am aware of a Management Agreement, executed January 1, 1967, between Cliffs
Mining and each of Wabush Iron Co. Limited, Stelco Inc. and Dofasco Inc. A copy of the
Management Agreement is attached as Exhibit A.

On September 21, 2014, counsel for RBC posed several interrogateries to Cliffs Mining
regarding its corporate stalus, the status of the Operators and the relationships between
them. On October 8, 2014, Cliffs Mining delivered its Answers to Interrogatories. Copies
of the Interrogatories and Answers to Interrogatories are attached as Exhibit B.

On December 17, 1996 Cliffs Mining leased two Bucyrus Erie Electric Shovels
("Equipment’) from RBC pursuant to a Master Lease Agreement {"Lease”). The term of
the Lease was for 60 monihs commencing July 1, 1998 terminating on June 30, 2003. A
copy of the Master Lease Agreement is attached as Exhibit C.

Cliffs Mining, as managing agent for the "Wabush Mines Joint Venture”, provided notice
of its intention to exercise its option {o purchase the Equipment on May 27, 2003. In this
correspondence, they reference an appraisal noting the Fair Market Value as $200,000
US per Shovel, for a total of $400,000 US for the Equipment A copy of that
correspondence is attached as Exhibit D.

Cliffs Mining and RBC could not agree on Fair Market Value. The Lease provided in s.
1(ac) that, in the event of disagreement, the Fair Market Value would be determined by
the average of two independent appraisers.

The Lease staies that the final purchase price will be “the lesser of the Fair Market Vaiue
and the Fair Market Value Cap". The Fair Market Value Cap ("Cap") is defined in the
Lease as $1,006,621.00 for each Shovel for a total of $2,013,324.20 for the Equipment.

The independent appraisers were engaged around July 2003. RBC engaged High
Tower Construction Services {"High Tower") which provided an appraisal of $770,000
for the Equipment on August 18, 2003.

243800 v3
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12.

13.

14,

15

16.

17.

18.

Given the significant departure from the Cap, RBC engaged High Tower to complete a
maintenance review of the Equipment. High Tower provided this review to RBC on
August 20, 2003. The maintenance review concluded that the Equipment had not been
maintained and/or repaired to the degree required by the Lease, specifically s. 11 which
required Cliffs Mining to maintain the Equipment in good operating condition, including
repairing and replacing any damage.

Cliffs Mining engaged Hunyady Appraisal Services ("Munyady”) which provided an
appraisal of $140,280.00 for the Equipment on August 29, 2003,

The difference between the two appraisals is significant, and both are substantially
different from the Cap. The average of the two appraisals is $455,140.00.

Following the results of the High Tower Appraisal, RBC provided Cliffs Mining with a
notice that Cliffs Mining could not properly exercise the option to purchase as they were
in default of complying with mainienance obligations under the Lease. Further, given
that the Lease had since expired, Cliffs Mining was deemed to have purchased the
Equipment at the Cap.

As of September 15, 2003 Cliffs Mining had made payments pursuani to the Letter
Agreement of $347,120.00 plus an amount for HST.

On September 15, 2003 Cliffs Mining provided RBC with a cheque for $108,020.00.
Cliffs Mining took the position that this was the proper balance owing from the option to
purchase ($455,140.00 - $347,120.00). RBC refused to accept this amount and did not
cash the cheque. On September 22, 2003 Cliffs Mining delivered to RBC a second
cheque for the same amount. Again, it was not cashed and not accepted by RBC.

In the meantime, Cliffs Mining and RBC were parties to litigation in Quebec disputing the
exact same issue. The terms of the Lease in the within matter are the same as the
lease in the Quebec matter

RBC was successful at the trial of the Quebec Proceeding, which was upheld on appeal.
On the issue of liability, Cliffs Mining personally was held 100% liable for the purchase
price of the Equipment, conlractual interest and taxes. The Operators were held liable
jointly and severally to the extent set out in the material Lease.

243800 v3



19.

20.

21.

22.

23.

24,

Once the Quebec litigation was concluded, RBC sought to move forward with the
litigation in the within proceeding. RBC amended its Statement of Defence to include a
Counterclaim. The Counterclaim alleges breach of the Lease by Cliffs Mining and seeks
damages and interest for the lost value of the Equipment in accordance with the terms of
the Lease.

The Counterclaim also alleges in paragraphs 14 — 18 that Cliffs Mining failed to properly
maintain the Equipment, and Cliffs Mining failed to obtain the necessary approvals prior
to purporting to exercise the option to purchase These allegations involve the actions of
Cliffs Mining directly as operator of the mine.

| have been advised by Stewart McKelvey, legal counsel to RBC, that they have
conducted searches of the Registry of Deeds and there is no real property registered as
belonging to Cliffs Mining within the Province of Newfoundland and Labrador The
printoul of the Registry of Deeds search for Cliffs Mining (and its predecessor
companies) is attached as Exhibit E.

Prior to 2010, Cliffs Natural Resources, the parent of Cliffs Mining, held 26.8% of
Wabush Mines through Wabush Iron Co. Limited. In February 2010, Cliffs Natural
Resources completed its acquisition of the remaining 73.2% interest in the Wabush
Mines from Stelco Inc. and Dofasco Inc. A copy of excerpts from Cliffs Natural
Resources’ 2010 Annual Report to shareholders regarding the acquisitior is attached as
Exhibit F.

On February 11, 2014, media reported that Clifis ‘Natural Resources shut down
production at the Wabush Mine:

“Update February 11, 2014: Cliffs expects lo idle the Wabush Mine in the
Province of Labrador-Newfoundfand by the end of 1Q 2014 after determining that

ils cost structure is not sustainable and not economically viable to continue
operating.”

A copy of the announcement on Cliffs Natural Resources’ website is attached as Exhibit
G.

Since that time, there have been several media reports regarding the intentions of Cliffs
Natural Resources to sell Wabush Mines. Several media articles are attached to this
Affidavit as Exhibit H:

243800 v3



(a) “Wabush Mines owner in talks with potential buyer” (CBC News, July 22, 2014
htp:/Awww. cbe.ca/news/canada/newfoundiand-labrador/wabush-mines-owner-in-
talks-with-potential-buyer-1.2714323);

(b) “Union agrees to 5-year contract to work if Wabush Mines sold to MFC™ (CBC
News, July 24, 2014: hitp//www cbc.ca/news/canada/newfoundland-
labrador/union-agrees-to-5-year-contract-to-work-if-wabush-mines-sold-to-mfc-
1.27172632),;

(c) “Wabush Mines sale talks off between Cliffs, MFC Industrial” (CBC News,
October 8, 2014: http://www.cbe cafmews/canada/newfoundland-
labrador/wabush-mines-sale-talks-off-between-cliffs-mfc-industrial-1.2792559).

25, RBC anticipates that its costs to defend Cliffs Mining's claim will be approximately
$104,000.00. A draft bill of costs is attached as Exhibit 1.

26, I make this affidavit in support of RBC's application to strike or amend the Statement of

Claim, and for security for its costs to defend the action, and for no other purpose.

SWORN at . 7-¢i /s . in the Province of ™
Ontario, this 15" day of October, 2014
before me:

St § /

Gary lvany /
A commissioner for oaths in the Province =

of Ontario Diane Manon Mariella, Notary Public,
City of Toronto, mited to the attestalion
of instrurments and the taking of the affidavits
for Royal Bank of Canada

17
TO: Pa ui Qurgpéuggsl %.20

BURGESS LAW OFFICES

PO BOX 23196

Suite 308, Terrace on the Square

St. John's, NL A1B 4J9

Solicitors for the Plaintiff/Defendant by Counterclaim, Cliffs Mining
Company

AND TO: Supreme Court of Newfoundland and Labrador
Registry (General Division)
309 Duckworth Street
P.O. Box 937
St. John's, NL A1C 5M3
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Attached is Exhibit A to the Affidavit
of Gary Ivany, sworn before me
this 15" day of October, 2014

Commissioner for Oaths in the Province of Ontario

i anon Martelia, Notary Public,
Eg":i 'mrmto. limitad lo the attesiation A
olinstrumentsandthetabngofme affida
{or Rayal Bank of Canada
Expires August 26. 2017
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, , WABUSH MINES
MANAGEMENT AGREEMENT

Among

WABUSH IRON CO. LIMITED
THE ‘STEEL COMPANY OF CANADA, LIMITED
DOMINION FOUNDRIES AND STEEL, LIMITED

and

PICEANDS MATHER & CO.

Dated 85 of January 1, 1967




WABUSH MINES
MANAGEMENT AGREEMENT

MANAGEMENT AGREEMENT entered into as of Jan-
uary 1, 1967, by and among Wabush Iron Co, Limited, an Ohio
corporation, The Steel Company of Canada, Limited, a Canadian
corporation, Dominion Foundries and Steel, Limited, a Canadian
corporation, and Pickands Mather & Co., a Delaware corporation,

WHEREZAS:

1. ‘Wabush Iron, Stelco, Dofasco, Mannesmann Canadian Iron
Ores Ltd., Hoesch Iron Ores Ltd. and Pickands are parties to the
Wabush Mines Management Agreement, dated as of June I, 1952, as
amended, purswant to which Pickands is performing the functions of
manager of the Wabush Mines joint venture and Wabush Iron (as
suecessor by merger to Wabush Pellat Company, a Delaware corpora-
tion), Stelco, Dofasen and Pickands are parties to the Arnaud Pellet
Management Agreement, dated as of February 15, 1964, pursuant to
which Pickands is performing the function of manager of the Arnaud
Pellets joint venture;

2. Concurrently with the execution and delivery hereof, Mannes-
mann Canadian Iron Ores Ltd. and Hoesch Tron Ores Ltd. are with-
drawing from the Wabush Mines joint venture and the Wabush Mines
joint venture and the Arnaud Pellet joint ventuse are being consoli-
dated into a single joint venture known as Wabush Mines (as more
fully described or referred to in the recitals to the Joint Venture Agree-
ment) ; and

3. Wabush Iron, Stelco, Dofasco and Pickands desire to super-
sede the aforesaid management agreements and to enter into this
Management Agreement to establish the terms and conditions pur-
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suant to which Pickands will perform the function of manager of the
consolidated joint venture;

Now, THEREFORE, it is covenanted and mutually agreed as follows:
ARTICLEI
DEeFINITIONS

The parties hercto have, with others, entered into an agreement of
even date herewith which, with any contracts or agreements supple-
mental thereto hercafter entered into in accordance with the provisions
thereof, is therein defined as, and herein referred to as, the General
Provisions Agreement. The parties hereto have with others also
entered into an agreement of even date herewith which, with any can-
tracts or agreements supplemental thereto hereafter entered into in
accordance with the provisions thereof, is thercin defined as, and herein
referred to as, the Participants Agreement. The terms used and capital-
ized in this Management Agreement which are defined in the General
Provisions Agreement or in the Participants Agreement shall have the
respective meanings st forth in the General Provisions Agreement or
in the Participants Agreement, unless the context of this Management
Agreement otherwise requires or unless such terms are herein defined
or assigned definitions, and lerms so defined in the General Provisions
Agreement or the Participants Agreement shall continue to have such
meanings notwithstanding any termination of either of such agree-
ments. Any terms specifically defined in this Management Agreement
shall have the meaning set forth herein,

“Seven Islands Value” means the fair market vatue broadly recog-
nized in the iron ore trade of pellets of a kind, grade and analysis similar
ta that of Pellets, loaded on vessels at Pointe Noire, Quebec, as recog-
nized for Canadian income tax purposes by the appropriate Canadian
authorities; provided, however, that in the event the income tax laws of
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Canada are changed in the future so that there is no recognition of
"fair market value” by such authorities, or such recognized value be-
comes obviously at variance with a fair market value of Pellsts loaded
on vessels at Pointe Noire, Quebec, the “Seven Islands Valua” of Pellats
shall be as determined by the vote of 65% of the Shares of the Joint
Venturers in accordance with the provisions of Section 3,03 of the Joint
Venture Agreement and us consented to by the Project Manager, and
failing such 2 determination and consent, or either of them, by arbitra-
lion as provided in Article VIIT hereof,

ARTICLE IT
Duties oF THE Project MANAGER

SecTionN 2.01. Each Joint Venaturer hereby commits to the Project
Manager, and the Project Manager hereby agrees to perform, the
duties of Project Manager hereunder, and under each other Instrument
to which such Joint Venturer is a party, upon and subject to the terms
and conditions set forth herein and therein. The Project Manager chall
perform such duties for the account of, and for and on behalf of, each
Joint Venturer, using its best efforts in so doing to camply with all
agreements, Mining Leases, Permits, Facilities Servitudes and Crown
Leases relating to the Project (including this Management Agree-
ment), subject, however, in carrying out all activities of the Praject
Manager, to the control and directon of the Joint Venturer or Joint
Venturers on whose behalf such duties are to be performed, The Proj-
cct Manager shall use its best efforts, skill and judgment to make all
installations and conduct all operations in a good and workmanlike
manner in accordance with methods and practices customarily in use
by efficient operators in similar operations. The Project Manager
shall select and utilize employees, experts and advisors who are com-
petent in their respective fields. The Project Manager does not, how-
ever, guarantee results.

97%1
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SectioN 2.02. The Project Manager shall be responsible for the
general organization and planning of all engineering and construction
work which is a part of the Project (including construction of the
facilities of the Project Subsidiaries) including, without Ilimitation -

(a) general analysis of such work into appropriate parts for
engineering and construction;

(b) selection of engineering firms and construction firms to
perform work on each part;

(c) coordination and scheduling of engineering and con-
struclion firms to perform work on each part;

(d) either with its own forces or with the assistance of con-
tractors, all purchasing and expediting;

{(e) coordination and supervision of design to assure the
constructiop of a balanced mining, production, treatment, trans-
portation and harbor unmit;

(£) administration of all matters pertaining to labor rela-
tions, salaries, wages, working conditions, hours of work, safety,
recruiting, housing, ete.; and

(g) all accounting and disbursing services,

Section 2.03. The Project Manager shall, to the extent necessary
funds are made available to it under the Joint Venture Agreement
and the Supplemental Joint Venture Agreement, on behalf of the Joint
Venturers:

(2) acquire properties, land and rights which may be useful
in conncction with the exploration, development and operation of
the Project;

(b} explore lands included in the Joint Venture Property;

(c) carry out experiments and studies designed to develop
efficient and practicable methods for producing ore from the iron
ore or iron-bearing materials available on Joint Venture Property
and therefrom producing Pellets;
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(2) locate, open, develop and operate iron ore mines on Joint
Venture Property;

(e) produce Concentrates from Crude Ore mined from Joint
Venture Property and pelletize such Concentrates in the Pelletiz-
ing Plant; :

I(f) stockpile and transport Crude Qre, Concentrates and
Pellets;

(g) maintain and protect the Joint Venture Property and
the interests of the Joint Venturers therein;

(h) protect the interests of the Joint Venturers in connec-
tion with the valuation by public authorities for tax purposes of
properties included in the Joint Venture Property;

(i) prepare and fle with governmental authorities all tax

"and other reports required by law pertaining to the Project (ex-

cept returns for taxes on or measured by income);

(3} disburse funds for all taxes, cther than taxes on or
measured by income, impased on the Toint Ventnrers hy virtwe

~ of their conduct of the Project;

(k) secure adequate and reasonable insurance covering in-
surable risks of the Joint Venturers with respect fo the Joint
Venture, including risks growing out of personal injuries to, or
deaths of, employees, risks of war damage (if and to the extent
available) and other risks ordimarily insured against in similar
operations and adjust losses and claims pertaining to or arising
out of such insurance;

(1) comply with all laws applicable to the Joint Venturers
by virtue of the construction and operation of the Project, in-
cluding particularly laws relating to safety requirements, working
conditions and compensation and benefits to employees;

(m) obtain (5) competent superintendents, engincers and
labor and (if) materials, supplies and equipment, all as required
for the conduct of the Joint Venture;
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{n) sample and analyze Crude Ore, Concentrates and Pellets
produced by the Joint Venturers pursvant to the Joint Venture
Agreement and the Supplemental Joint Venture Agreement;

(o) make all reports and disburse funds for all payments
required under the Mining Leases and under the operating agree-
ments, permits, franchises and concessions pursuant to which the
Joint Venture is to be conducted;

(p) keep full and accurate accounts of all business trans-
actions entered into on behalf of the Joint Venturers;

{q) arrange for shipment of Concentraies produced by the
Joint Venturers under the Joint Venture Agreement and the Sup-
plemental Joint Venture Agreement to the Pelletizing Plant, and
for transfer of Pellets from the Pelletizing Plant to the Dock
Property;

(r) purchase such materials, supplies, equipment and services
as may be required in connection with the construction and opera-
tion of the Project and enter into such contracts as may be ncces-
sary in conmection therewith;

(s) seil or dispose of any Lools, equipment, supplies and facili-
ties included in the Joint Venture Property that may be worn out,
obsolete or no longer useful; and

(t) do all such acts and things and conduct all such opera-
tions as may be necessary or advisable for the efficient and 2co-
nomical operation and care of the Project, the mining of Crude
Ore, the production of Concentrates and Pellets, and the conduct
of the business of the Joint Venturers with respect to, and the
protection of their rights and interests in, the Project.

SecrioN 2.04. The Project Manager shall diligenlly carry to
completion the construction of the Project and do all things necessary
and proper to place the Project in full operation as contemplated by the
Joint Venture Agreement. The Project Manager (a) shall not begin
or contract for any item of development work, construction or equip-
ment which constitutes an expansion of the Project, except pursuant

a7
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to supplemental agreements entered into in conformity with the provi-
sions of Section 19.01 of the Participants Agreement and (b). shaf
not, after the Completion Date, begin or contract for any such item
even though it constitutes a replacement or improvement (rather than
an expansion) of the Project if such item or program of which it is a
part has a cost in excess of $50,000, Canadian Dollars, unless and
until such proposed expenditure shall have been first submitted to and
authorized by the vote of 65% of the shares of the Joint Venturers in
accordance with the provisions of Section 3.03 of the Joint Venture
Agreement.

Secrion 2.05. Al actions to be taken by the Project Manager on
behalf of the Joint Venturers pursuant to this Management Agreement
shall, in the discretion of (he Project Manager, be taken under either
the style of “Wabush Mines, Pickands Mather & Co., Managing
Agent”, or, the style of “"Wabush Mines (an unincorporated Joint
Venture of Wabush Iron Co. Limited, The Steel Cempany of Canada,
Limited and Dominion Foundries and Stecl, Limited), Pickands Ma-
ther £ 0o, Manoeinr Ament”, Agy sonbract or agremment enterad lilo
by the Project Manager in connection with the execution of its agency
hereunder may be made by the Project Manager under either of said
styles, and shall be for the account of the Joint Venturers.

Secrion 2.06. All books and records of the Project Manager
relating to its activities hereunder shall be open to the inspection of
the Joint Venturers and the Participants at all reasonable times and
shall be audited as of the end of each calendar year by Price Water-
house & Co,, or such other certified or chartered accountants as shall
be selected by the Project Manager and approved by the Joint Ven-
turers. Copies of such audits shall be furnished to the Joint Venturers
and the Participants as soon as available. All statements of trans-
actions and accounts rendered by the Project Manager to the Joint
Venturers and Participants under this Management Agresment, the
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Joint Venture Agreement, the Supplemental Joint Venture Agreement
and the Participants Agrecment shall be rendered on the basis of
Canadian Dollars. Any payment which the Project Manager is required
or shall make in United States Dollars shal) be reflected in the records
and accounts in Canadian Dollars, converted in accordance with ac-
cepted practices.

ARTICLE III
SHIPMENTS oF CONCENTRATES AND PELLETS

The Project Manager shall, for the account of the Joint Venturers,
make all arrangements for transportation of Concentrates from. the
Concentrating Plant to the Pellctizing Plant and of Pellets from the
Pelletizing Plant to the Dock Property. Each Joint Venturer shall in-
struct the Project Manager as to the carriers, consignees and destinations
of the Pellets to which such Joint Venturer is entitled, When Pellets
are loaded on vessels at the Harbor in accordance with such instructions,
the Project Manager’s responsibility with respect thereto under this
Management Agreement shall terminate,

' ARTICLE IV
Disrosition or OTBER MINERALS oR QuAnRIED MATERIALS

In the event that any materials other than Crude Ore shall be
wined or quarried from the Joint Venture Property, the Project Man-
ager is authorized to sell such other materials to such purchasers and
upon such provisions, terms and conditions as it shall deem to be in
the best interests of the Joint Venturers, and the net proceeds from
any sales thereof shall be credited against calls for funds on the
Joint Venturers under the Joint Venture Agreement and the Supple-
mental Joint Venture Agreement,
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ARTICLE V
O1aER ACTIVITIES OF THE PROJECT MANAGER

The Joint Venturers understand that the Project Manager is, and
will be, interested, directly or indirectly, by ownership, contract, agency
and otherwise, in mining, transportation, coal and other businesses and
in various other underiakings not included in the Project. The Joint
Venturers also understand that the performance by the Project Man-
ager of ils duties as Project Manager may involve business dealings
with such mining, transportation, coal and other businesses or under-
takings. The Joint Venturers hereby agree that the assumption by the
Project Manager of its duties under this Management Agreement and
the Instruments shall be without prejudice to its rights to have such
other interests and activitics and {o receive and enjoy profits or com-
pensation therefrom; provided, however, that (a) all contracts and
dealings involving any such mining, tramsportation, coal and other
businesses and other undertakings made or undertaken by the Project
Mamager in the performance of its agency hereunder shall be upon
prices and terms not less favorable to the Joint Venturers than could
be secured from others in the market at the time such contracts or
dealings shall be made or undertaken or shall be approved by the Joint
Venturers, (b) the Joint Venturers shall be entitfed upon request to
full information regarding the Project Manager’s interest in any busi-
ness or other venture in which it may be interested and with which
it enters into any business transaction on behalf of the Joint Venturers
and (c) the Project Manager shall give notice to the Joint Venturers
if the Project Manager shall hereafter become interested in any busi-
ness or undertaking with which it may have business dealings in
discharge of its duties as Project Manager which are in a different
field or of a different type or character from those in which it is now
interested, )
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ARTICLE VI
CoMPENSATION OF ProyEcT MANAGER

Secrion 6.01. The Joint Venturers agree that the Project Man-
ager shall be paid as compensation for its services hereunder the sum
of the following:

(2) Reimbursement of its out-of-pocket costs {in the cur-
rency in which such costs were incurred) of management, which
out-of-packet costs shall include a fair pro rate share of all operat-
ing, handling, managing, overhead and other expenses of a
general or common nature incurred by the departments of the
Project Manager which serve or manage the operation not only
of the Project but also the properties or businesses of others, in-
cluding expenses for group insurance, safety, hospitalization,
pensions, retirement and other fringe allowances but excluding
expenses for (i) salaries or fringe benefits paid to or for any
director, the President or any Vice President of the Project
Manager, and (ii} any profit-sharing payments made to employees
of the Project Manager; and

(b) An operating fee that shall be equal to 19, of the Seven

Istands Value of all Pellets shipped during the year for which said
fee is payable.

Section 6.02. The payments provided for in paragraph (b) of
Section 6.01 hereof (and/or Section 6.03 hereof, if applicable) shall
accrue as the Pellets in respect of which they are payable are loaded
on board vessels at the Harbor and shall be based on dock weights.
On or before the 10th day of each calendar month, the Project Man-
ager shall invoice the Joint Venlurers for (i) one-twelfth of the re-
imbursement referred to in paragraph (a) of Section 6.01 hereof
incurred and estimated to be incurred by the Project Manager
during the then current calendar year and (ii) that part of the Project
Manager's compensation payable pursuant to paragraph (b) of Sec-
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tion 6.01 hereof (and/or that compensation payable pursuant to Sec-
tion 6.03 hereof, if applicable) which shall have accrued during the
preceding calendar month, Payment shall be made from the Joint Ven-
ture accounts on or before the 25th day of each month on the basis of
such invoices, On the basis of the audit of the records of the Project
Manager made in accordance with Section 2.06 hereof appropriate
adjustments shall be made in the Project Manager's compensation
under Scction 6.01 hercof,

SecrionN 6.03. If the Joint Venturers supplement ur revise the
Project so that products other than or in addition to Pellets are shipped,
they shall pay to the Project Manager (in lien of the operating fee
provided for by paragraph (b) of Section 6.01 hereof, if such other
products are in substitotion for all Pellets previously produced and in
addition to such fee if Pellets continue to be produced and shipped),
such other aperating fee (i) as alt parties hereto may agree upon at
the time the Project is so supplemented or revised or (ji), failing such

an agreement, as may be determined by arbitration as provided in
Articla VTIT hareof,

Secrion 6.04. The amounts heretofore paid purswant to the
superseded Management Agresments referred to in Section 7.01 and
the amounts hereafter payable to the Project Manager pursuant to
this Article VI and the amounts, if any, payable to the Project
Manager pursunant to Section 7.04 (if Article VII shall become ap-
plicable) shall constitute full compensation to the Project Manager
for all services rendered or to be rendered by it under such superseded
Management Agreements, this Management Agreement, the Joint Ven-
ture Agreement, the Supplemental Joint Venture Agreement and the
Participants Agreement and in connection with the organization of the
previously separate Wabush Mines and Arnaud Pellets joint ventures
which were the subject of such superseded Management Agreements,
and the arganization of the Project and the acquisition of Jolut Venture
Assets held or to be acquired, both prior to and after the date of this

T oo

124
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Management Agreement. Nothing in this Management Agreement
shall operate to diminish reimbursements due to the Project Manager
under any agreement between the Project Manager, on the one hand,
and Wabush Iron, Arnaud or Wabush Railway, on the other hand,
relating to administrative services and office facilities; provided, how-
ever, that no item of costs shall be reimbursed to the Project Manager
under this Management Agreement which is reimbursed to it under any
of such agreements.

Secrion 6.05. Each Joint Venturer shall pay to the Project
Manager its Share of the foregoing amounts or such other portion
thercof as it may, from time to time, be obligated to pay vnder or
pursuant to the provisions of the Supplemental Joint Venture
Agreement,

ARTICLE VII
TERMINATION

Seerion 7.01. The parties hereto agree that the Wabush Mines
Management Agreement dated as of June 1, 1962, as amended, and
the Arnand Pellet Management Agreement dated as of February 15,
1964, are hereby terminated, without any rights, obligations, or liabil-
ities remaining outstanding under any of them, without, however,
prejudice to transactions which have already been consummated or
rights or labilities which have already accrued thereunder.

Secrion 7.02. While the operations of the Project Manager dur-
ing the period from January I, 1967, to the actual date of execution
and delivery hereof were governed by the provisions of the Wabush
Mines Management Agreement dated as of June 1, 1962, as amendad,
and the Arnaud Pellet Management Agreement dated as of February
13, 1964, with the consent of the Participants, Wabush Iron and the
Project Manager operations were so conducted during such period as
to put the parties in the positions they would have been in had this
Management Agreement been in effect since january i, 1967,
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Secrion 7.03. The employment of the Project Manager under
this Management Agreement and all provisions of this Management
Agreement shall continue until December 31, 1986, and from year
to year thereafter until terminated, as of the last day of any calendar
year, on not less than ane year's prior written notice, by (a) the Proj-
ect Manager or {b) the vote of 65% of the Shares of the Joint Ven-
turers determined in accordance with the provisions of Section 3.03
of the Joint Venture Agreement.

Secrion 7.04. Notwithstanding the provisions of Section 7.03
hereof, the employment of the Project Manager under this Manage-
ment Agreement may be terminated by the vote of 65% of the Shares
of the Joint Venturers, determined in accordance with the provisions
of Section 3.03 of the Joint Venture Agreement, as of the last day of
any calendar year, on one year's prior writlen notice given at any
time after December 31, 1971, From and after any termination of
employment of the Project Manager by a notice given by the Joint
Venturers under this Section 7.04, the Project Manager shall continue
to be entitled to an amount, payable quarterly, equal to one-half of (i)
the amonnt payable pursuant to paragraph (b) of Section 6.01 and/or
(ii) the amount payable in lieu thereof or in addition thercto pursvant
to Section 6.03 if said Section has become or shall thereafter become
applicable. Such amount or amounts shall be payable until December
31, 1986.

ARTICLE VIII

AnnrTRATION

-

Each party hereto hereby consents to arbitration, in accordanee with
the procedures set forth in the General Provisions Agreement, of any
dispute between the Joint Venturers and the Project Manager as to {(a)
the Seven Islands Value of Pellets or (b) the operating fee payable
under Section 6,03 hereof,
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ARTICLE IX

AMENDMENTS

This Management Agreement may be changed or amended only
by a written instrument signed by the Project Manager and all Joint
Venturers. If any such proposed written instroment is acceptable to
the Project Manager and has been approved by the vote of 65% of the
Shares of the joint Venturers determined in accordance with the pro-
visions of Section 3.03 of the Joint Venture Agreement, all Joint
Venturers shall execute such instrument and shall be bound thereby.

ARTICLE X
CorrMUNICATIONS

All communications hereunder to any party hereto shall be given
in the manner provided in Article XIV of the General Provisions
Agreement for the giving of notice to such party.

ARTICLE XI

SEvERAL LiasiLiTy oF JoinT VENTURERS

All agreements and undertakings of cacli Joint Venturer under
this Manapement Agreement are several and not joint or joint and
several,

ARTICLE XII
Reciance or Project MaNaGen

Except as expressly set forth in this Management Agreement and
the Instruments, the Project Manager shall be entitled to rely upon
action or approval determined by the vote of 65% of the Shares of
the Joint Venturers determined in accordance with the provisions of
Section 3,03 of the Joint Venture Agreement on all occasions on which
action by or approval of the Jaint Venturers is required.
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ARTICLE XIIT

PRroyecT MANAGER'S STATUS AS A PARTICIPANT

As of the date of this Management Agreement the Project Man-
ager is also a Participant. So long as it shall continue as such, not-
withstanding the provisions of the definition of Seven Istands Value,
Sections 7,03 and 7.04 and Article IX of this Management Agreement,
the portion (equal to the Wabush Stock Proportion of the Project Man-
ager} of the votes which Wabush Iron is entitled to cast under such
provisions shall be cast in such a way as to reflect differences, if any,
of positions among the Participants other than the Project Manager.,

ARTICLE X1V
SUGCcESSORS AND ASSIGNS

This Management Agreement shall inure to the beneSt of and be
binding upon the successors and assigns of the respective parties hereto;
provided, however, that the Project Manager shall not assign this
Management Agreement without the nrinr written concent of oif tha
Joint Venturers.

ARTICLE XV
GoverNINg Law

This Management Agreement shall be governed by, and construed
in accordance with, the laws of the Pravince of Newfoundland.

IN wiTnESS WHEREOF, the parties hereto have duly executed this
Management Agreement, as of the day and year first ahove written,

Wasuss Iron Co. LiMiten,

[SeaL)
By D.M. Caisgorn
Attest: Vice President
Rosent McInnes

Secretary

-



[Sear]

{Sear]

[Sear}

Attest:

RoperT McInnEs
Secretary

16

THE StzEL CoMPANY or CANADA,
LimiITED,

By N. J. Brown
Vice President

and J. W. Younczr
Secrelary

DoMinron FounpriEs aND StEEL,
Limites,

By J.G.Suceranro
Eszecutive Vice President

and T, Van Zuipen
Assistant Secrelary

Prcxanps Marses & Co.,

By D. M. Cuisrorm
Vice President
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ROYAL BANK OF CANADA

DEFENDANT
AND BETWEEN
ROYAL BANK OF CANADA
PLAINTIFF BY
COUNTERCLAIM
AND:
CLIFFS MINING COMPANY in its capacity
as Managing Agent of WABUSH MINES
DEFENDANT BY

COUNTERCLAIM

INTERROGATORIES

TO: Paul Burgess
BURGESS LAW OFFICES
PO BOX 23198
Suite 308, Terrace on the Square
St John's, NL A1B 4J89
Solicitors for the Plaintiff/Defendant by Counterclaim, Cliffs Mining Company

AND  Wabush lron Co. Limited
TO: 200 Public Square

Suite 3300

Cleveland, OH, USA 44114

AND  Stelco lnc.
TO: 368 Wilcox Strest
Hamilton, ON L8L 8K5

AND Dofasco Inc.

TO: 1330 Burlington Street East
P.O. Box 2460
Hamilton, ON L8N 345

235736 v1



2003 01T No. 3807

IN THE SUPREME COURT OF NEWFOUNDLAND AND LABRADOR
TRIAL BIVISION

BETWEEN:
CLIFFS MINING COMPANY in its capacity as
Managing Agent of WABUSH MINES
PLAINTIFF



It 15 hereby required that the following interrogatories be answered by you, and that the answers

be served upon the Defendant/Plaintiff by Counterclaim within 10 days from the time these

tnterrogatories are served on you.

(%]

235736 w1

Set out the corporate structure of your organization from the date of execution of the

Masler Lease Agreement to present, including:

(@)

any change in ownership or corporate status as 3 result of restructuring,

bankruptcy, amalgamation, or other reorganization; and

any proceeding or other transaction that affected, or 15 purporied to have

affected, your liability to:

(i)

(i)

()

the partners of the unincorporated joint venture operating as Wabush
Mines,

Cliffs Mining Company as Managing Agent under the Maslter Lease
Agreement, or

Poyal Bank of Canada in respect of the matiers raised In this prosecding.

Set out the stalus and organizational structure of the unincorporaled joint venture

operating as Wabush Mines, including:

(a)

(b)

any constating documents related to the joint venture, including but not Imited to

any parinership agreement, arlicles of the joint venture, and by-laws;

any agreement respecling liability for actions of the joint venture in the operation

of Wabush Mines, to the extent that such liability is not established in the Master

Lease Agreement or the Management Agreement {referred to in the Statement of

Defence to Counterclaim of Cliffs Mining, dated February 24, 2014).

Explain your organization's liability as it relates to actions taken by the joint venture

pariners individually or in the name of the joint venture, or Cliffs Mining Company

actually or purporiedly taken in its capactly as Managing Agent for the joint venture,

under the Master Lease Agreement,



4, Provide copes of any documents related to the answers to the questions above

Hy
DATED at St. John's, Newfoundland and Labrador, this | day of September, 2014

{1 Lt ,EC(’ (Lff\iuﬁ

Twila E. Reid

STEWART MCKELVEY

Suite 1100, Cabot Place

100 New Gower Street

St. John's, NL A1C BK3

Solicitors for the Defendant/Plaintiff by
Counterclaim

235736 vi



2003-01T-3807

IN THE SUPREME COURT OF NEWFOUNDLAND AND LABRADOR
TRIAL DIVISION (GENERAL)

BLETWEEN:
CLIFFS MINING COMPANY in its capacity
as Managing Agent of WABUSH MINES
PLAINTIFF
AND:
ROYAL BANK OF CANADA
DEFENDANT
AND BIFTWIELN:
ROVAL BANK OF CANADA
PLAINTIFF BY
COUNTERCLAIM
AND:
CLIFFS MINING COMPANY in its capacity
as Managing Agent of WABUSH MINES
DEFENDANT BY
COUNTERCLAIM

ANSWERS TO INTERROGATORIES

In answer to the interrogatories served by the Defendant, Royal Bank of Canada, and dated the
21%' day of September, 2014. 1 make oath and say as follows:

L. That I am employed by Cliffs Natural Resources Inc. (“Cliffs Natural Resources”)

as Senior Attorney. The Plaintiff, Cliffs Mining Company in its capacily as

Managing Agent of Wabush Mines (“Cliffs Mining”) is a wholly-owned




b

3,

subsidiary of Cliffs Natural Resources. Cliffs i lining does not have any in-housc
legal counsel, as such all in-house legal sirvices that are required by Chiffs
Mining are provided to it by Cliffs Natwral Mesources including support for this
action. 1 have been involved with providing in-housc legal services to Cliffs
Mining since September, 2010 and as such have personal knowledge of the facts
and things deposed to unless otherwise stated, and ] am duly authorized to make
this affidavit solely on behalf of Cliffs Mining. Where 1 do not have actual
knowledge of the facts 1o answer the interrogatories | have nade enguiries of
others and reviewed the files of Cliffs Mining to inform mysclf, and I verily
believe such information to be true.

As to the first interrogatory, 1 say that since December 17, 1996 when Clifls
Mining Company in its capacity as Managing Agent of Wabush Mines and the
Defendant Royal Bank of Canadz (“*RBC”) entered inlo a lease agreement (the
“Master Lease Agreement™) that the corporate structure has been that Chiffs
Mining is a wholly owned subsidiary of Cleveland-Cli(fs Inc., now known as

Clitfs Natural Resources Inc.

a, There has been no change in ownership of Cliffs Mining since
exccution of the Master Lease Agreement.
b. Cliffs Mining has nol been a party to any proceeding or transaction

that has impacted any liability Clifis Mining may owe, which is not
admitted, to:

i; The partners of the unincorporated joint venture operating
as Wabush Mines
ii. Ttself; or
ii. RBC.

As to the second interrogatory, 1 say that as set out in the Master Lease
Agrecment the owners of Wabush Mines at the time of the alleged breach of the

Master Lease Agreement in 2003 were as set out in the Master Lease Agreement




being Wabush Iron Co. Limited (*Wabush iren"), Stelco Ine. (*Stelen™) and

Dolasco Inc. (*Dolasco™).

a. Cliffs Mining is not a party to any agreement or constaling
document between the owners of Wabush Mines;
b. ClilTs Mining liability 1o the owners of Wabush Mines is as set out

in ‘The Management Agreement dated Januvary 1, 1967 vefeired in and
attached to the Master Lease Agreement.

4, As to the third inferrogatory, T say thal to the best of my knowledpe, information
and belief I am unable to answer the same since the foundation of the question
does not spply to Chffs Mining. Cliffs Mining has no liability pursuant to the
Master Lease Agreement. Cliffs Mining's obligalions with respect o Wabush

Mines are set out in the Management Agreement.

> As 10 the fourth interrogatory, copics ol all of the documents referred to above

have been previously produced and are in the possession of RBC.

SWORN TQ belore me at the City
of Cleveland , in the Stale of Ohio, this
8th day of October, 2014

i B /,L)m /f&z

\".'\\0 P \ i’/ * Z
S\ ADAM D. MUNSON, Atty.
= = o fovaveu

S, o STATE CF OHIO
YRR T 375 MyCommission Has No
EXUNG: ﬁ\ . \~§ Cxpiration Date

»-_ AN .'\0\
'-",’/;q P \\§ Sactlen 147.03 A.C.



Attached is Exhibit C to the Affidavit
of Gary lvany, sworn before me
this 15™ day of October, 2014

Commissioner for Oaths in the Province of Ontario

iane Manan Martstia, Notary Public,
E:Iay of Toronto, limited to ma anm:oﬁ:am
ol instruments and the taking of the
for Royal Bank of Canada
Expires August 26. 2017
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?j% ROYAL BANK]
¥ OF CANADA
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Master Lease Agreement

WITH RELATION TO EQUIPMENT IN THE PROVINCE OF NEWFOUNDLAND

Between

Royal Bank of Canada, a
Company incorporated under
the laws of Canada, having an
office at 700, Place d'Youville,
Québec (Québec) G1R 3P2

Lessor

And

Cliffs Mining Company, the
Managing Agent, acting only for
and on behalf of Wabush Mines
(an unincorporated joint venture
of Wabush Iron Co., Limited,
Stelco Inc. and Dofasco Inc.),
having an office at 1100
Superior Avenue, Cleveland,
Ohio 44114-2589, which declares
to be duly authorized in virtue of
a Management Agreement (copy
of which is aftached) to act on
behalf of Wabush Mines and
bind each of Wabush Jron Co,,
Limited, Stelco Inc. and Dofasco
Inc. in accordance with their
respective liability stated in
paragraph 53.1 hereof;

Lessee




Master Lease Agreement

WITH RELATION TO EQUIPMENT IN THE PROVINCE OF NEWFOUNDLAND

Lexse agreement (i “Lease Apresment”) made

between

Rayal Bank of Canada, s Company incotporated under the taws of
Canida, having ao office a1 700, Place d'Youviile, Québes
{Québec) GIR 3P2

(hereinaler ealled “Lesot™)

Cliffs Minkng Company. the Manapging Ageat, scting only for and
on behalf of Wabush Mines {an usincosporated joind venture of
Wabuslt fron Co., Limiled, Sieleo Inc. xnd Dofasco Inc.}, having
an offize at 1100 Supesiar Avenue, Cleveland, Ohio 44114-2589,
which declares 1o be duly authorized ia vimus of 8 Managemeant
Agreement (copy of which i artached) 1 aet on behalf of Wabush
Mires und blnd rach of Wabush Iron Co., Limited, Sielco Inc, and
Dofaseo Ine, fn secondancs with tisir respective Hisbility soted in
pngnaphk 53.1 hereofs

(hereinafer called *Lesces™)

Whereas

1. I;emr ord Lestee bave agreed that, from time o time, Lesses nmay request Lessar to purchiase equipment and to Heenss witware required for ute

in Lessee’s apemtiant, to be leased by Lzssor 1o Lzssee,

2, Forhwith upon the purchase of such cquipmnen and fizznsing of such sofiware by Lessor, Lessee sl fense the same (rom Lessor, the whole in

accordance with the terrns and comditions of this Lease Agreement

Now thierefate tns agresment wWithessen:

t. Delinttions
1.1 Far the purpose of tis Leass Agreement and Leasing Schedule
hereto:

{a)  "Adverse Chaim® mzans any len, privilege, charge. security
interest, stachment, seizure, scquestration, distess, levy or
encumbrance of any nature, other than Perminad Licns.

(b} “Aggregate Rental® means, with respect io System, e wis!
1ena] required 1o be paid by Lessee v Lessor during the

. term of the Lease.

(¢) "Bond™ macans a pustantze, sutctyship, bord or other
indetnification satisfactory to Lessor, provided by & Person
acceptable 1o Lassor, In such fom, for such amaunt and oa
such tzrms and conditions 15 are reasamably satisfactory 10
Lestor,

(d) "Cost of Disposition®, mzans with respect 10 ths sle,
leasing o oiher disposiion of any Equipment ac Licensed
Sofiwate by Lessor, all casts, disbursements, commissions
and odier eapenses, which Lessor may incur, pay or be ot
becoeme liable for, in the course of, of in comzciion with,
weovering  possession  of,  dlsmantfing,  rzmaving,
mansporting, repairing, recondfiloning, scliog, leasing,
oterwise disposing of, delivecing, reassembling, or
reinstalling the Equipment ot Liceaced Sofware.

(e}  “Date of Loss* means the acnual date of Loss of Equipment
or Licensed Sofiware.

()  *Depreciaton Class® means that depreciatioa class
esiblislied by Regulotions prasendy or hereafier enacted
pursuamd to the Federal and Provinchal (where applicable)
Income Tax Acifs), suied In ltem 7 of the Leasing
Schedole, permiming Lessor to clim Copiml Cost
Allowance in respestof the Bquipment or Licensed Softorare
for income @z purposes &t the rate Rawd in kem 7 of the

Lessing Schedule, caleuslated either on the redvcing balance

or the ssight line basis, as the case may be, stated in liem

7 of the Leasing Schedule.

€) “Equipmemt® means the equipment which Lessor purchases
and Jeases o Lerses purntant 1o the Lerms and condigons of
any Lease and when or where required fn the eoniext or
circumstanees, Individual ftems thereof,

) “Ledse” means this Lease Agreeivent amd any Leassing
Schedule widy respect o specific jlems of Equiproent or
Licensed Softwace,

i}  “Leating Schiedule” weans adocument 1o be completed by
Lessar aod executzd by Lessee in, or substantialty In, dic
form set forth in Schadule *A® hereio,

@)  "Lots of Equipment or Llcensed Sofrwars™ means:

[} a fotal loss, ar a loss that amounts, inthe opigion of
bath the Latsorand a professional insusance adjuster
from the Lessze cavier, 10 2 ) Joss, of the
Equipment or Licensed Sofiware thmugh damage,
destmuciion or oibierwise, of

)  anyexpropristion or other compulsory taking or use
of the Equipment or Licemted Software by any
govemmert or other authority, “de facto® or "de
jure®, for & conrinuouy and uninterrupted period of
the Jesser af 180 days or such other period of time
s Lessor and Lesses may oumelly apree upon in
writing.

{k}  *Net Sysiem Cost™ means the tots) of 3l amounts required
10 be expended or other liabifities to be incum=d by Lessor
in onler 1o make the System in ail respects seady for use by
Legsee 2 the location and for the purpose intended by
Lessee, including, withowt limdation, the Suppliers
Involesd price, all sales, excise, cusioms and other taxes or
fevies required 10 e paid and cott of iransportation,
insaliation, axsembly and related expentes,

%ml
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{m)

{ny
(o)

{n}

{r}

6]

]

{v)

)
)

()

*Ouligatios™ mezns any obllgation w comply with any
provision of any Leass or any pther agrecment between
Legsor and Lessee,

"Overdus P2yment” means any mocthly instatmeat of renzal

and zoy other payment dus and owing by Letser underany

Lesse which is not paid 25 and when required.

*Person® means m hatura] person, a corporaticn, firm or

partoership.

“Protesds of Loss® means the proceeds of insurance orany

Indemnity, suand or other moneys payable in respect of the

Lass of Equipment or Licensed Software,

“Purchase Price™ mzans with respeet 1o:

i} Uiz option to purchase daws staicd in lizm 4 of the
relevant Leasing Schedale, the carresponding som
stated therein; and

i)  the option to purchiase the Eqolpmen andfor {o take
an assignment of the Licensed Software exercisable
by Lestes on, bot not before or aftse, the expiry
date of the term of any Lease or any renewal
thereaf, (he market valoz of the Equipment amdfor
the Licznsed Software, s mumally agreed zpon
hetwesn Lessor and Lessee, or, in the absenc= of
sich sgreement, 35 delermined by a qualified
profeasional appraiser mutually selecied Uy Lessor
znd Lessee or as selecied by Lessar in the cvem the
panics cannot agree on an appraiser,

Relevant Period® mesns the then cumenl twelve month

petlod shown In Item 5 of the respecdive Leasing Scheduts,

from the commencement date of the 12rm shown thereln.

*Setfement Date® means a date falling within 160 days of

ths Date of Loss on which Lesses shall pay to Lessor tie

Setlement Value of the Equipment aador Licensed

Software,

"Setilemend Value™ means, if the Scttfemant Date is the first

tay of 3 Relevanf Pesiod, 3 sum determined by multiplymg

tic corresponding percentage sale for uch Relevant Period
as sct forth in Jiemn 5 of the Leasing Schedole by che Net

Sysem Cost of the Equipment and/or Lizensed Sofrare

lost, and If the Setfement DateTs ather than the first day of

the Helevant Pedod, the Senlement Yalue detecmined ps
aloresaid, prorxted a5 foltows:

i} by determining the differente berwezn the Senlement
Vahic determined a5 aforesaid aml the Sciilement
Yaloe similacly descrmined for the first day of the
next fotlowing Relevant Pericd, and

fi} by deduatlng from the Seidement Value
determined as aforesaid the perceatage of
such difference which the pomson of such
Relevant Period capired to the Senlement
Date baars to the full Relevant Pericd,

*Suppliss® means the Penon from whom Lessor shall
purchase or otherwise acquire the Equipment sndfor
Licensed Software.
“Wamanties* means all conditions, wamantics, guaranizes,
represenistions, service conteacts, coniracts 1o sieck spare
patLs or other agresmenms of any nature wiatsoever, ol or
wrinen, express or implicd, legal, statwtory, conventional,
collaweral or other, in rspect of, or which shall In any
menner apply to, any Equipment and/for Licensed Software.,
"Systemn™ means the Equipment and the Liceased Software.
"Lisensed Softwwre® means the operating system and
application saftware programs which Lessor Feenses and in
tom cub-licenszs to Lessee pursuant 3o the terms and
condisions of 2ny Lease and when or where requited in the
context oF circomstances, indlvidual iicms thereal,

"Purchase Agency Agreement” meansan agresment berween

Lessor and Lessse, in the tame fom and copienl 29 la

Schedule B attached beyeto, defining and limiting Lessee’s

attherity to act as purchasing agent for Lassor in the
asquisition of the System,
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“Permined Liens® means:

(it all unmepistered rights, fnterests 2ot privileges in
favour of the Crown vnder of purmuant to any
applicable statuic of regulation provided ssme do not
arise a5 3 result of some Gdure o comply with a
govermnmental requircmest; '

i)  licns for wyes, charges, ratss and assesments pot
yet due, or if due, the validly of which fs being
contesied in good faish by Leniee;

(i} underermlned or inchoate lens and charges
incidenal to cyrrent operations which have not heen
filed ot regisisred In sccordance with applicabls taw,
or of which wrikcn nolice has not ac the ime been
duly given in accondance with the applicable law, or
which refate o oblipatians neither due  nor
delinquent, or which have hy operation of law
expired or been extinguithed; |

(v}  any unrepistered llen crzated or imposad by faw
which kas cot yet become enforecable;

(v)  anyprivilegs, chargé or sesusity interest in fovourof
the Lessoz, .

“Joint Veyrure® means an wnincorporatsd Joint Venmre

known as Wabush Mines;

*foinl Venatwrmr® means the joint venwurer of the Jnint

Venature, namely Wabush Tron Co. Limited, Stelea Iec. and

Dolasco Inc.

“Less=e” means each of the Joint Ventursr as party of the

Jolnt Yenture.

“Fair Market Vakie® shall be determined on the basis of,

and shatl be cqual tn kmount t, the value which would be

obtzined in an atms-length tamsaction between an informed
and wiltiog buyet under no compulsion 10 buy, and an

informed and willing seller under no compulsion to 32l

This ameunt wiil b= detzrmined by agrecment between the

Lezssor and Lessee, W 2 mutual aprezment cannot be

reached, two independent oppraisers will be sngaged, cast

to be shared cqually, The averape of the two appraisals will
be considered fair macket valoe,

“Prime Rate™ means the srunial rate of interest announced

by the Royal Bank of Cerads from time to time as i

szference rate then In effect for determining intzrest rates cn

Canadion doliar commereial [oans made by the Royal Bank

of Camada,

*Interim Renral Factar® means the Prime Rnte divided by

388,

“This Leage”, “hereto”, “herin®, “hercol™, *hersby”,
*herzunder®, and shnilor axpressions refer |o this Lease and
not to any particular section, paragraph, sub-paragraph or
other pontion thereal.  AY of the provisions of this Lease
Agrezment and zny Leasing Schedule are to be construed as
covenants as though the wonls imporiing such tovenants
wete used in cach separate clause, paapgtaph or sube
paragraph bereof,

Any tzrms herein defined in the singular number thall lave
a corresponding meaning when vied in die plural,

Any agtor deed required o be obssrved, performed or dons
hercunder falling on a Saturday, Sundny or other statutory
holiday shall be obscrved, performed or done on the
businesy duy next following but any delay bereby granted
siall not exiend 10 selieve either panty from the due
peormance and fullilment of iis Obligations hercunder.

2. Leaslug of System

ad

Lessor and Lessee acknowledge that the System s being
acquired by Lessor at the request of Lessee for Lassee’s
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2.2

23

25

24

2.7

ultimate ose and Uit Lessor is relying on Lestee's selection
of the Systent amd therefore Lussor and Lessee shall enter
iom a Purchase Agency Agreement for the purpese of
zelerung and acpieng the System.

After teceipt by Lessor of the Lease Agreement and the
Purchase Agency Agreerment, duly executed by Lestee (snd
such other dorumentation satisfactory to Lessor as o
Lessee's commionent to leass Equipment and rub-leense
Licensed Software from Eessor), Lasxcs may onler
Equipment and Lizenssd Software from Soppliers using
purchase onders approved by Lessor and will inunediately
notify Lessor of esch much order,

Upon receipt of the Invaics(s) for the Equipment and/or
Hiz=nsed Solfrware orfercd by and delivered w0 Lessee,

Lessor shall prepare and defiver o Lessee, In doplicale, o

Leasing Scheculels) for much Equipment sndfor Licensed
Software,

Lepee shall condutl such acceptares testing of the
Equipment and/or Licznsed Software which is the subject of
the purchase onler 3¢ may be enntemplated by the related
purchase or likenss agreement and, promplly upen
successiul completion of such accopiaice lesting In
necandance with the terms and condilions of such purchase
or license agreemens, Lesses, by sn authonized
representadive, shall prompily sign the Leasing Schedule(s)
for such Equipment ancl/oc Liceased Software and reum
such fully executed Leasing Scheduie(s) to Lesser. Ji ghafl
bz the sole responsibility of Lestes acting under the
Purchase Apency Agreement (o include in auy purchase or
lizense apreement such terms ol conditions pertaining (o
accepuanee Lesting as Lessee considers nezessary or desirable
ta prutcet Lessee’s imerests.

Legsor shall have no responsibflity under any purchase opder
of any purchase of license npreement or eny Lessing
S:hedule if Lessce does not acsept the Equipment andfor
Licensed Sofeware and deliver o Lessor the Leasing
Schedule(s) for suth Equipment and/or Liccnsed Software,
Eacly purchase or license sgreement shall provide it the
Supplier shall refund 1o Lessor alf amounts (including but
no¢ limited to instalments of purchase price andlor license
fees, snlcs and other laxes, mansporiion charpes and ather
charges. §f any) paid by Lessor 1o Supplicr for or on
eccount of the equipinent of software whicl is the subject of
the related purchate or licenss apreement in the event it
acceplance iesting is not satisfaciosily cowmpleted in
accordance with the teams and conditions thereaf,

The rewurn of the signed Leasing Schedule(s) by Lessee (o
Lessor shall, as berween Lessor and Lessee, constitutes
neeepiance and conclusive proof tiat Lessee has inspecied
and tested the Equipment anor Licensed Software which
is iz subject of such Leasing Scliedule{s) aod acknowledp=s
compicrion to Lessee's sadsfaction of all acceprance testing
procedures, and shall preclude Lesses from thereafier
asserting npainst Lessor any cleim, dermand or aedon based
vpan the selection of the Equipment and/or Licensed
Sofrware or its or their condidon, durabllity or subability
for ay particular use inended by Lesser,

Each Leasing Schedule stnlf constimie o separaie Lease of
the Equipment andfor Licensed Software deseribed thereln
on the terms and condilions of such Leasing Schedule anl
this Lease Agreement. In the cvent of a confliet betwezn
the terms of this Lease Apgreement and any Leasing
Schedule with respeet 1o any Leass, the terms of the Leosing
Schedule shall govem.
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3. Payment of Nel System Cost

3.]  Lessor will pay the Net Sysems Cost of the Equipment
ambfor Lizensed Software acquired pursuant to a paniculae
Feasing Schedule or group of relaied Leasing Schedules on
or before the due duse for such payment. Where Lessec has
advanzzd on behalf of Lessor insilment or other pryments
10 a Supplier prior to completion of acecptance i2sting, with
a batance 1o be paid 1o the Supplier upon successful
completion of scesplance lesting, Lesses shafl so advise
Lassor, providing such proof of payment as Lessor may
ressonally request, and Lessor wil altncate the payment of
Net Systzm Cost as between Lessse and Supplicr so as 10
pay such tenmining balancs to Supplicr and 1o seimitnirse
Lessee for such prior instalment or other payments, Lessor
shal] give Lessez prompl weitten nolice of the date and
amount of all such payments tmads by L=ssar to Supplier(s).

4. Rental

4.1  Lesses shall pay to Lessor the Aggregate Rental in equal
congecutive montily innatments each in tie amennt of the
okl monthly rentl inswiment, the first such insalment
payable on the commencameitt date of the term and ths last
of sucl instalmients payable on the termination date of the
term, alt 25 shawn on the Leasing Schedule (iems 2 and 3),

5. Interlm Rental

5.1 I payment by Lessor of the Net System Cost of the
Equipment and Licensed Softwars oceurs oa ths first day of
any moath, the first montidy instatment of renta! shall fall
tze and be paid on the day of such payment. I payinent of
the Net System Cost oeceuss on any day other than the firnt
day of ooy montl, the first montdy insulment of reatal
shall fall due and be pard on Uiz finst day ol dic Text
succeeding monts and on that dats, in additen o the fist
monthly insulmems of rental, Lesses chalf pay an inlerim
rental calcuhied by moliplying the pomion of the
Equipment cost paid out dusing the rlevant month by the
Interim Rentaf Faclor based on the Royal Bank of Camda
Prime Raue (5.50%) as of Ocwber 3, 1096) and by
muliplying the resulc thereol by the numbes of days from
and {ncluding the day on which payment is made, to and
ircluding the last day of the mondi, and by adding therein
an 3mount caleuatd by moltiplyiug the 1ol monies paid out
10 the end of the previcus month(s) by the said inlerim
rental factor and by multiplying dhe result thereof by the
number of days in the relevant month,

5.2 Letsor will scbmit 1o Lesses such Infofmation conceming
the purchase of the Enuipment and Licensed Sofrware as
may be reasonably requested by Lesses and shall submit o
Lessee copies of atl Iavakces recclved by Lassor from any
Supplicr of dw Equipment or Licensed Saftwars,

6. Rent Paymeat

6.1 The monthly rental instalmenis shall be paid a the office of
Eessor, at the address set out on page | of this Lease
Agrecment, ot a2 such oter phace in Canada ag Lessor mey
from time 1o tme designate by notics.

1. Ovwnership

7.1 Tide 1o, ownership of, and propeny in, the Equipment shali
al alf fimes be and remain saldly and exclusively ia the
rame of the Lessor subject only 1o the rights of Lessee
usz the same pursuant to the terms, conditons and
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provisions of this Lease, and w0 purclass e same in
pursuance of any oplion granted in any refevant Leating
Schedule or agreement selevant thereta,

Primary license riphts in the Licensed Software stall a1 alt
times be and rentaln in the Lessor, subject anly 1o the sub-
Jizense thereo! In favour of the Lessee pad the right of the
Lesses w ke an assignment of the primary Jicense rights
in purssance of any option ra do so grantzd or evidenzed in
wny relevant Lexsing Schedale or agresment relevanl
therzlo.

8. Persoral Property

82

Notwithstapuing any purpases for which the Equipment may
b= uzed or 1hat jt may becoms in any mannzr affized or
sttached 1o orembedded in ar pzruansntly rested upon land
or any sructure thereon, it shall remain moveable persomal
propsmy or & chate]l personal. and subject to afl of the
rights of Lessor under the Lease to which & Is subject,
Lessoe agrees 1o use oll reasonable commereial efforts (o
obtain a waives, if required by and in » form satlsfaciony 10
Lzssor, frumany landiond, mortgagee, hypothistary creditor
ar allier encumbrancee or any person having any inlerest in
Fessce's moveable personat propeny or chatiel personal,
consenting t9 this Leass Agrecment ard zny rekevant
Leasing Schedule, and 1o the exercise by Lessor of s right
thereurder and  hercunder and  decluring that such
encumbrances do not affect the Hquipment.

9, Litence

9.1

()

(k)

=)

(U1

In respect of any System which is, or at any tme or from
1imz 1o time may bz, Incsted on, or in, lands and premises
owned or Jeased by Lassee, the Lesses:

2grees that Lessor may a1 any Goue and from time (o fime,
vpon becoming entitl=d to possession of the System, enter
upon the said Tands and premises with all such forces as
may be teasonably required, and dismante, detach and
remove sch System; and

agreet that Lassor thall not be lable for 2oy dymage done
In the said (ands or premises by, or i the coutss of, such
dismantling, detaching or removing, save only suclt damage
as may be caused by the gross neghipence or will! ac of
Lessor or its agents or servants; and

fiereby granis to Lessor a licence, irrevacable duting the
tean of the relevant Leasing Schedule and for such length
of time thereafter 25 may be reasonably required o effect
such dismantling, detaching aed removing, 10.enter upon Gie
nid inds and premises in the manner and for the parposes
sforesaid; and .
agrees that Lessor may, 3t it election, neginter, by way o
caveal or otherwise, agalnst the said lands aod premises 1o
give notice of its right of aceess for the furposes aforesid.

10. Exclusion of Warranties

0.1

1l 3

Leszee acknowledpes that the System wili be peomally
choszn and selceted by Lessee and that it will be of s puke,
size, design and capacity desired by Lesses for the purpose
intended by Lesses.

Lessor Jocs nat make or give eny representation or
wirmatities, express or Implied, as 1otk Sysiem, its
tordition, dunbiliy ur suitbity for any panicular use
inended by Lessee aned Lesses herchy canlimms that Lessor
has nat given any sueh representations ar wastaniies.

10.3

10.4

page 4=

Lessor will nat bz Mable to Lesser for zoy lois, com,
damage or expense of any kicd or nature, direct, indiszct or
conssquential caused by iz Sysiem or the uwe ar
ralntenance thereof, or by any intzrmiption of service or
Toss of use thereof.

)1 the System is not propesly construcied or repaired or does
not operats as intended by Lessee or as represented by the
mantfacrorer or the seller, toully falls to fntton or
perfarm s0 a5 to give 5ist to & fondamentl breach or
alleged fundamenial brexch or is wpaccepuble for any
reason whatsoever, Lessce shall not elaim agains: Lessor
and shall pevertheless unconditiomally psy Lessor all rent
andd ather amounts payable hereunder.

11. Malntenance and Use

1.y
@)

(b}

)

O

112

na

Leesee will, at ity own expense:

maintain the System in good operating conditdor and repalr
(ondinaty wrur and tear cxezpicd);

comply in ol rspetts with sl recommendadons, or
requirements of e Supplier reganding the Sysiem or any
part or companent thercof or accessory thereta, as may be
necessary te preserve all Warranties by such Supplier;
repaic and replace ay damage fo e Sysiem cansed by the
operation of use thereof by Lessee, s officers, emgployest
apd sepvants or by athers; and

rephaen any compansats, including power plants, as may
become neccisaty oF, in the rzzionable opinion of Lestes,
desirable for the proper use and opzration of the Sysiem.

AW replaczment parts which may, in (he coome of
maintining the Equipment fa good operailog conditton and
reqeir, ot any fime and (rom time (o time, during the term
of each Lease, bs made 10, or plxed in pr upon, the
Equipment thercby leased, shalt be free and clear of all
Adverse Clalms,

All replacement pares, of whniever kind ar namre, made o,
or pleced In or upon the Equipment, shall belong w, and
become the properry of, Lessor and shell be subject w ol
the wrms and conditions af tkis tease as if they formed pant
of the Equipment.

12, Inspection

121

12.2

The representatives of Lessor shall have the right to inspect
the System atany reusonable time upon reasopabls notiee 1o
Lessce, and Lessee shail afford all reasamablé facilides
required by such tepreseatatives for the purpose af such
inspectlon, and for such purpose may enter any pretmises
where the System is locaied,

Auy misuse, Fault of erzcilon os installation, want of
malnienouee or tepait of the Sysiem which shall be
disclosed by such inspection shall, forthwith vpon notice
from Lessor, be discoatinued, made good, servieed or
repaired, as the sase may be, by dio Lemzes,

13, Insurance

13.1

@)

Ag ond from the earier of the datz upon whith Lessor
acquires ownersbip of, or dde to, be Equipment or the date
on which Lessor assumes disk, responsibifity and Nability
therefor, and therealier tiroughot the term of eacly relevant
Leasing Schedule, Lesses shall, at its sole expense:

place and mainin physical dange insumnce on the
Equipment, in amounts mutisfectory to Lessor, consistent
with Lessec's nonmal and usual practice for insuring
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(s

®)

13.3

13.4

13.6

erjuipment of the same peaceal classificarion. Said physical
dimage insurance stall specificslly sate by iis wording or
by endoneement that fi:

1] incluydes Lessor (as owner) 95 an additional named
inwred,

1i) mehedes a loss payable clause in favour of Lassor,
13 tespects fo tolal lots,

ili) inckades 3 waiver of subrogation claose in favons
of Lessor;

rhace and matatain general Mhability inmirnce, or sutamobile

Hsbility insumnee in the case of leased licsased meior

vehicles, with Timic of labiity no less than three milion

U.5. dollars (LS $3,000,000) for injury to or death of say

one of mere persant per loss and not in the spprepate for

injury to or deeth of any one or mare persons of damage o

property. Suid peners! linhility insurance shail specifically

saiz by ks wording or by endorzement that it:

i) extends 1o cover the lixblitzs 2asumed by Lessee
under this Lease erising out of the wse or

possessian of the Equipment,
in chides [egsor as an additom) mamed intured,
i) include 2 permission (o rent or Tease endorsement

clause in favour of be Lessee,

Lewsee will not kaowingly do or omit 1o do anything Unt
will invalidate or otherwise advensely affect ic inierest of
the Lessor as a named insured under any policy placed asd
maintined by the Lessze hereunder.

Eessor shall not bs responsible for payment of any
preovums or insurance coverage required to be placed and
malnzineg by Lessae by the terms of this Section,

All policies of insurance shiall cover sl proteet Lessor and
Lessee as their respective inlerests may sppear and widwout
in any way limiting the genenlity of tie forepolng slolt
conisla exfarsenens providing da:

ten (10) business days prior writon notice shall be piven
the Lessor in the event the policy is materially aliersd or
wwenty (20) bustness days priot written noties shall be piven
the Lessor in the event the poliey [s canesiied,
the insurance provided shall be primary and shali oot be
contributory with uny other insumnes etrried by Lessor.

Lessee dalf supply Lessor with certificate of insurance
evidencing e forcpoing eoverage amd evilence of tleir
renewal or replaceinent from Hme o tine, so Jongt as any
Leating Schedule remains in force and eflfect,

Lessee shall, atits own cxpense, have the camplete duty and
responsibillty 10 make all proofs of logy and take sl other
steps nacessary to effect recovery fram (nsurers under any
Insurance catried pursvant to the pravisions of this Section,
I Lessee sha!] fail 1o ar refuse 2 make 2l prools of loss
and take all sieps mecessary ta elfect 1ecovery from nsuters
Lessar stall bz entifed, at the cost of Lesses, fo malz such
ool and W ke oYl other steps necessary Jo effect such
recovery. If Lessee makes proof of loss and Lakes alf other
sleps pecessary to effzer such recavery, Lessor shall sipnal!
papers and mke alf ather acons reasonsbly requestzd by
Lessee in onder w effect such recovery, inchuding
sbazdonment of the Equipment 18 insurers.

Effecting or ohnining inserancs pursmant 12 dhis Secrion
shall not exausz or relieve Lessee from the due observance
and fulfitment of any af lis Obligations hereunder or under
any Lease,
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{4, Tazes
14,1 Lessee shall duly and puncrually pay alf sales lazes, licenes
fees, business taxes, Jevies 3nd azssessmenis of every nature |
and kind whatsoever which be or become payable al apy
tim= or from ¢ms= o lime upom, of in respect of, the -
Equipmentand/or Licensed Software, this Lzase Agreement
and any Leasing Schedules, monttly rentsd insialments, or
any other prymems made hereunder. However, Lessee shall
have no fabllity for uxes imposed by Camads or any
Province a1 subdivislon thereaf which are iacome mxes on
or measured by the pet income of Lestor or franchise baes
measured by Lessoc's capital, eapinl sack er net worih.

15. Liens

15.] Lassee tinll keep the System free aml clear of goy and all
Adverte Claima rubject to the right of Lessee 10 contett with
n)l due dispach any such Adverse Claims upon providing,
at the opton of Lessor, a Bond or ether satisfaciory
indemnification bn respect ol any loss, cogordamage whith
might be sustiined or incurred by Lessar or for which
Lessor might Iie or become liabls far aca rewli of, or by
reasan of, auy sich Adverse Chim or the comestation
thiereof by Lessec, Lessce shall give Lassor ootice af the
possibility of such Adverse Claim where Lessee i3 aware or
ought reasomably to be aware of swch possibility.

16. Lans ond Repulsiions

16.1 Lessee shall, at its sole expense, comply with af! lows and
repalinas made by compelent authority reladng 1o the use, I
op=zration or pussession of die Equipment or the ownership
Uszreof by Lessor.

17. Alterations

17.1 Lesszermuy make any alterations, eddiions orimprovements
to the Systam, provided that: |

(@) such sherations, additfons or improvemenis shall not
maleritly decrease the value of the Sysiem nor interfere
with, ar frusteats the intended use of tie System;

() a¥ such alieruions, sdditions pr improvements shall, at all
timies, be free and clear of al} Adverse Clajms; apd

() the making of any zuch zherufons. additions or
improvenenes shall pot subjeel the System 10 any Adverse
Chim. .

122 Al such alterations, additions or improvements of whatever
kind or pature wadz by Lassec in the System shall be at
Lesses's expense and shail belong o and become the

" propenty of Lestor and be subject o all the tenms,
coiditions and provisions of this Leasing Agresment and
the relevant Leasing Schedule.

17.3 Lessee, at its expense, will tnsfer o Lessor title to snd
owaership of any such alizration, addiden or improvement
free and ciear of all Advene Chims and will do and
perform all such acis, maners and things as Lessor may
reasonably requive to vest mich tide and ownership in
Lessor,

17.4  Upon the expication, by affluaion of Ume znd not otherwits,
of the term of each Leasing Schedule, provided Lesses is
not then bn default in tie due observance and performance

« of, and has commitied no act in brzach of, any Obligation,
Lesses may, at its cxpense, remove any such alierstions,
additions or improvements which bt las made to the System
therehy lexsed, provided thar sny wich removal may be
made by Lessee without dstmgs o such Syniem and upon
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any such remeval Lessee shall, at its expense, restore e
System 1o its origiral sie and condition, reasanable wear
an Lear exzepied.

1.5 At the wiitten request of Lesse, Lessar will irnsfer 2nd
convey to Lessex tile 10, and ownership of, eny sltentions,
additions or improvements which have been removed by
Lesses pursuanz to the provisions of the preceding
Paragraph 17.4 of this Section,

[B. Depreciation Clusx

18.1 Lassee represerus, warranis and eovenants with respecs 1o
cach Lease thae

(0 on the commencement date of die term of such Lease, the
Equipment andfor Licensed Sofiware dessribed therein is
inchuded in the Deprecladon Class; and

(b} it shall not, by an ast of comemission or omlbssion, effect any
clange In die namre or the intandzd use and putpose of the
Equipment andfor Licensed Software which could or would
result n the Equipment and/or Llceased Software belng
incloded o eny nther Depreclation Tlass or to be
deprechable on e reducing balance or the straight line
[izlanee, as the ease nway be, of capital cast at a rate less
than that stated in Hem 7 of cach Leasing Scheslyle,

19. Lass of Equipment

19.1 On the ocourrence of Loss of Equipment and/or Licensed
Sofrware, Lesses shall:

(z)  whhtn niney (90) days of the Date of Loss, plve Lestor
written natice of the Setifemnent Date;

(b}  on the Scidement Date, pay ta Lessor the Seufement Value
of the Equipment andor Licensed Scifwars in excliange for
a Bi1 of Safe from Lessorfo Lessee selfing and conveying,
subject 10 the sights of any underwrilers or other persons
therein, all Bs right, tide, end interest In and to the
Equipment sndfor Licensed Software and any claim for
proczeds of Loss thereof;

whereipon the Lease shall lerminate with respect to such
Equipment andfar Licensed Softwase, and 0o further reniat
shiall be payable thereaficr with respect o such Eguipment
swdfor Licensed Safnware.

19.2 The Bill of Sale from Lessor 1o Legsez shall comain no
warrantics on the part of Lessor except that Lassor shall
warmant that it hai not done any act or ereated any scourity
Interest in ke Equipment andfor Licensed Sofisvare which
would adversely affect its tie thereto,

19.3  All Federal and Provineial tales or transfer taxes, Jiconce
Fees and simdlar assessments connecicd wikh the wmansier of
lide 1o am! of ownsislip of the Equipment to Lessen andfnr
the assignmeni 1o Lessee of Lessor's rights in the Licensed
Software stall be paid by Lessce.

20. Lesses’s Acknowledpemenls - Foresesable Damoges

20.1 Lestes hereby acknowlzdpes that it has been informed by
L=ssor and s avare tat

{3} Thie System was or will be acqulredd by Lessor s the request
and direction of Lessce and for Uie espress pumose of
Jeasing same 10 Lessee under o Leasing Schedule;

()  Lessor intends to trest the feaze of the Sysiem to the Lenses
as a tres Iease and {o clalm over the 1ean of ihe lease 211
available fiscal bencfits dhersby deriving is anutipated
reairs on fts investments;

fe)

W}
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On lzasing Sysiem to Lzseee, Lessormay incur cenain terup
costs, lezs, ond Jisberements which Lessor may amorize
and intend 1o recover over the whole or past of the term of
leasz of any Sysiem;

Lessor may financs or fund its cost of acquisision of Systetn
with a third party financler and any premamite ttminston
of such funding or fioancing may expose Lessor to an
increased linbitisy.

Lzsses expressly sckoowledges and agrecs that by reason of
the pecurrenee of any Event of Default Leccor®s retum on
its invesmment may be adversely affecred and in what case
Lessur may, in additien 1 its immedize foss of intcrest on
is invesuncits, suswin and chim from Lessee othter
foreszeahle damages whicl: cannnt be quantified on tie date
of exczation of this Lease Ayresment or any Lensing
Schedule and which nmy include, without limitation, Joss of
fisea] benefits for the resmainder of the tsrm of any lease of
any System or increased tax fiabllities or both, unantcipned
increased admindstratlve coss, emonized but unresovercd

" serp costs, fees and distursements 25 wel] as sdditlanal or

increased imonetary liablites owands 2oy ind panty lender,
under or by reason of such Event of Default and the
fremature iconination of any Jease of any System aod the
funding thercal (all of which are Lhereimafter colleciively
referred to as “Foreseeable Damages™).

21. Lessee’s Events of Defaull
21.1 The foltowing shall, for the purpose of the Lease, bs events

()

(v

(c)

{d)

(e}

]

@

{h

of defaull by Lessee (each such event bzing hereinafier
teferred 1o a8 an “Event of Defuli™):

if Lexses defaulis in any Obligaiion of it hercunder, and if
any such defaedt sl conrimee for thimy (30} days afier
Lessor 2iall have given written notice therzof (o Lessee;
if Lesser shall make any asslgnment for the general benefit
of creditors ot be edjudged bankyupt within the meaning of
the Bankrupiey Actof Canada or any amending or replacing
legisiation;

if Lesses ceases or threatens to ecuse to carty on businessor
makes or proposes to make any sale of the whole or a
substaniizl penton of fs assets in bulk, or oot of tie usal
course of its business:

if any proposal ix made or pethion filed by Lessee under
any law lmviug for its purpose the cxiension of time for
payment, compasition ur compromise of the liabitities of
Lessee;

if ony resolution ks passed for, of judgernent or onder ghven
by any court of competznt jurisdiction orndering, the
winding-up or other liquidstion of Lessce wnless and for so
long 85 Lessee shall be contesting such resolution, judgment
orarder in good faith;

If a petidon or cther application is made for a recsiving
order or for dic winding-up of Lesses unless and for so
long as Lzwee slell be contesting such pelitien or other
application in good falth;

il any exccution, sequestsation ar any othier similar pracess
of any covnt of campetent furisdiction becomes and remains
enforeeable against, or if s distreas o1 analogous process is
fevied upon, the propeny of Lesses or on any part thereof,
savg for any such process which 18 contested by Legsec in
good faith and Lessee provides, at the option of Lessor, 2
Bard or other saisfactory indemmification in respect of any
lass, cosi or damage, wich nay be sustained by Lzssor by
reason of sueh czequifon, seuestrtion or other similsr
process or the contestation tlereof by Lessce;

ir Lessee defaults under any ether agreemsnt it may then
have with Lessor and such defanlt eontinues beyond any

ak
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{x)

U]
(m}

{n)

o~

period of grace, remedy ar notice pennitied by such oter
agreement;

if any reteiver, administator or manager of the propeny,
assets orunderaking of Lessee is appoinied pursuant to the
terms of any Trast Deed, ‘Trnust Indenture, Debenture or
simiar instrement of by ar wader any judgement or order of
any court;

if the Sysizm Is seized under legal process, confiszaied,
scquestrated or anachied or If distress Is Jevisd theron snd
any Bond o other indemnlfication provided by Lessee is
insufficient so sarisfy apy Ioss, cos! or damage sustained by
Lessor by reason of swech  seleure, confiscation,
sequestration, atlachmeni or distress or Lzasor acting in
good faith surenders such Bond or olier indemniffeation 10
Lesses without baving availed iself of same;

if any insunance placed or maintained pursvant to the terms
of zny Leasz shall lapse or be cancefled and shall not have
been replaced by another policy or policics complying with
clzuse 13 hereof;

if the Lessze smalgamates with any other corporation or
arpanlration without the petinission of Lagor;

if the Lessee fails 1o provide the Lessor with prior sotice of
the exlstence or potential existenze of any Adversa Claim in
beeach af Secvion 15.) hereof: or

ir any encumbrance se1 oot in Section § occors omd Lessee
is unable witlin n reasonable period of time therealier 10
ohtain 2 walver deseribed in Scetion 8.2,

22, Lessor’s Remedies on Deflault
22.1 ¥ an Event of Default shall oceur, Lessor may:

&)

&

atits pption withow aoiize 1o Lessee Lake passession of say

Systent, wherever the pame be lozated, without the necessity

of obtaining a cour arder or other process of kw, and seft,

icae or olicrwise Jispuse of such Systeomd for such
coosideration and upon such terms and conditons as Lessor
may desmy reasonable, including, without limiteton, the
right i the sarte of end 25 the lrevocable appolnted sgent
snd anommey for Lesses 10 Jeass the System or xny portion
thereof 1ty wny ether person on such terms and condidons,
for such rentn] aad for such period of dme rs Lessor may

deem reasanable, wideut mmisating of belug deemed 10

have termimated this Lease Agrzement or atry rohevant

Leasing Schedule, and to reecive soch reniaf 2nd fhiold the

sme owd apply i against any Obligations of Lesses, the

whole without prejudice to Lessor's adier rights and

reeonsses at law or equitys and y

afier having taken possession of wie Sysiem or sny pan

thereof or without mking possesston of the System, claim by

writizn notiee to Lester, sue for and recaver figuidated
damages calculated 1= follows;

[} Ly caleofating the discoonied present value of alf
mouthly rend payments remaining 1o bz paid
dusing the rewninder of the 1enn of any Leasiog
Schedule using an asmme rte of mterest ol 5%
peranaum calevlaied and compounded monthly in
edvaoex: and

Hi by adding 1o the som calculated acconding to sub
pirgraph (D e amount of any Foreseeable
Damages suffered or sustained by Lessor and not
recoversd purtuant 1o sub paragraph (i) and any
Oveniue Payment; and

an by deduciing from the sum determined aecording
10 subpsagroph (i) the amount of any deposit
remainlng o the hoods of Lessor and, where
Letsot has rakien passessinn and re-let or dispased
ol any Syswem, any proceeds of such re-letting or
olher dispasition afier deductlop frem such
proce=ds all coses end expenses inchuding costs of

page -7+

repossestion and sake, r=pains W of recanditioning
of the Symem incurred by Letsar in copnection
with sucl disposition;

the whale without prejudiec to Lessos®s additiomal right to
recover (rom Lessee sny mohies due and payable by Lessee
prior to the dase of that nntics,

112 For the pumposes of this Section. the proceeds af any
releasing of the Equipment andfor Licensed Sofrware shall
be conclusively deemed 10 be ap amount equal 10 the fotal
of the rentsl payment payable during the full term of the re-
leage discounted to present value using an assumed per
annam mie of interzst equal to the implicit rate wsed by
Lessar in cambiishing the amount of tie renud payment
under suck r=-fease,

223 Lessze agreps thal Latsor may, at itz own discretion, choose
10 exeicise uny right, menvery, recourse, sciion, proceeding
ar ciglm against onz or all of Joint Venturer. If Lessor
abizing 3 favourable decislott against any such papy, then,
cach of Joinl Veaturer sholl be lialle in accordance with its
Tiabrility stated in prsagroph 53 und exch of Joint Venturer
uinlestakes to be liable os such, Should Lexsor choose rat
1o sue 2l the Joinl Venmrer, the panles being sucd shall
forward a copy of any aclion, proceeding, recovery,
recourse, action, proceeding or claim to e others,
pmyvided, however, that the faiture o do so shall not in any
way prejudice the rights of Lessor mgaimt each Joint
Venturee,

23. Lessor's Option to Terminatn

23.1 Lessee agrees that neither this Lease Apreement nor sy
toamag Schedok, mor any iurst themin or in zny
Equinment and/or Licehsed Soltwar, shall be assignable oz
transferable by operation of kaw and it is agrsd and
covenanizd by and berween the parties hersto that if any
cvent of defsult a3 defined in Section 21 hereol shall oezur
of happent, then thiy Lease Apreement and any and ail
Lemsing Scheddules shall, ai tha aption of the Lassor to be
ezemised by nolice hereunder, immediztely emd aod
Ierminatz and neither this Lease Agreement nor any Lensing
Sehedulz or any intcrest thereln slall be no asset of Lesses
afier the excrzise of that nption; pravided that po such
tesmination shal} lerminate or affect any right or remedy
which ghall lave arsen vnder the Lease prior 1o such

teraination,

24, Lessee's Remedies

24,0 If amy of the folfowing evens of default slall occur or
loppen samely;

{a) i Lessor shall fai) to gbserve and perfons its obligations
vnder the Lease; of

(&) f Lessor shall commit any aet in breach of the Lease;

then provided that such event of defanle shall nat have been

remedizd withio tdty (30) deys afler ootice therzef to

Lessor and if Lesses is, by reason of the desumence ar

bappening of such event of default, denied peageable and

quiet enjoyment of the System and e benelis of any

Lzase, Lessre tmay cxerise the following remedy:

0] temlnate the Lease with respect to wirich such
event af defaull has occusred or appened and s
continuing; and

i priorto termination, purchase the Systemieased 1o

. lassee under such Leate, for n purchase price

o

LY




cqual tn the Settlement Value, for the time being,
thereol.

242 Upon amy purckase by Lessee pursuant to the provision of

this Section, Lesses shall accept the Sysiem in whatever
condition or focatlon i may be on the date of purchase and
agrees that any expeass af delivery 20d jemaval of the
Systemt shall be borne and paid by Lesses, The s3le by
Lessor shall be withowt any Warmnties on tie pant of
Lextor, affesting or relating o the Synem, Lessor’s title
thereio, or 0 the fale thereof, 3l Wammansles heing expressly
excluded.

15, Oplion fo Purchase/Reftan Condilions

3.1

5.2

B3

B4

5.6

Provided Lesses shall not be in default under any
Obligation, Lessor hzreby prants 1o Legses an option 10
pocchate whatevar thie Lessop mmay have to the Equipment
for the Purchess Price and af the time or times et forth {n
Item 4 of ihe relevent Leasing Schedule.

Provided Lessee chall nothe in default under zny Oblipanion
uml 10 the extent Lessor iz the right 10 gRM such an
assignment, Lessor hereby prants to Lessee the right to talie
an mssignment of Lessor's rights under any license of
Licensed Software for the opion prics and at the Ums or
times set forth in the relevant item of the relevant Leasing
Schedule.

Such optior (o purchase may be exercised by Lessee by
giving to Letsor notce of Lestee’s Sniention (o exerize
such option, ol Jeast shimy (30) days prior to the date of
intended purchase, escribing (be Equipzznl with respect to
which such option fs being exsrcised.

The right 1o txke an assignment of Lessor's riphts urderany
lisense of Licensed Software may be exercised by Lessee by
piving 10 Lessor notice of Lestes’s intention lo excreise
such right, 2t lease thiny (30) days pdor to the duz of
Iniended assignment, desceibing te Licensed Sofoware with
respest (o which such right is being exercised.

The intended purchase any sale andfor acsignment of licznse
rights shall be concloded on a date specified in the sabd
notice fulling on or after, but not hefore, thie uption dae
sued in the sefevant item of e relevant Leasing Schedule,
bt in any event not fater than the terminaion date of term
penaining w the Eguipment andfor Licensed Software being
purchased,

Upon the exercisz of such oplion, there shall bz & binding
agreement for tie sale amd purchase of the Equipment
andfor assignment of liczase rights in the Licensed Sofiware
deseribed n die said notkc on the werms and conditions
pravided herein, The Porchage Price shall be paid to Lessar
ot the time of the conclusion of such sale.

Upon any such putchase and/for sssignment of Fcense dghts
andfor teenss rights so essigoed, Lessor shall mansfers the
Equipment so purchnsed free and clear of all interests of
Lettor under this Leass Agreement and apy Leasing
Schedule and thercupon this Ezsse shall lerminste with
respect to the Equipment andfor Licensd Sofmware so
purchased,

Lessee shall bor the cost of any Provincial of Federad
tazes, dicenze or reglsintion fees of othey assessments or
charges imposed va, or connected with, the sansler of tite
10 and ownership of the Equipment.
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25.7 Should Lessze not exercise such option, Lessee shal) then

n

retum the Equipment subject 1o the fullawing:

Lescer agrees thal each pices of Equipment must be, asof
the termination date, in stict conformance with al) the
foltowing mintmmum physical rerom conditions:

‘The Equipment shall have been eperated and maint2ined in
aceordanss with the Mamfacturer's standard operating and
maintenanse procedure and evidenced by 2l maintensnze
reconds and lops as mqulred under the Manufacturer's
avatlabllity guatantes,

At the time of reum,

a) all Equipment shall be rersmmed in die condition in
which it Is required ®© be moinmined, The
Equipment shall be (rez of eny rust or cormosion,
excepl sarface st and corrosion, that would
wdversely  effect the structuml  integrity or
mechanical operation of the Equipment  All
sdverzisements, lagos or identifylng marks of the
Lessze shall be remaved;

) Lesses agrees that 30 days priar to the expirtion
of the Leaziag Schedule, Lessor may cause an
suthasized manulacter’s tcpresentative i inspect
all itetns of Equipment, ot Lessee's expense, to
cnable Lessor to determing the condition of the
Equipment Including, without Mmhation, »
compunent reconcillation. Sald  componemt
reconcilistion thall determine, using Information
provided by the inspection and s review of
applicable malmenance records, the pumber of
operational hours In excess of 50% of uscful life
or of 50% of lime berween monufacmorer
rezamimended replacement, ovedhaul et rehuild for
any component parts, Expected inlervals between
compuncnt  rplacmenst, ovethaul or rebuild
supplied by ths manufacturer shall be used as the
basis of the reconcilfation. I the opeadonal
houes of any such components exceed cither 0%
of its reminlng vseful life or 50% of time
reconunended Letween replacement, overhaul or
rebuild, then Lessee shall compensale Lessor by
the following formula:

Amzunt due 10 Lessor = z{y-0 52)/2

x= Total number of alloweble hours
betwezny replacement, overhauwl or
rebuild on component.

y o Tatal number of hnurs sines new, or

lat overhaul, rebuild or replacemoent,

zm The dhen current cost ro Lessor for
repheement, overhau! or szbulld of
thecompanent from the manufacmter.

The component recorciiiation shail be completed not Luter

than 10 days prior to the Jast day of the Leass “Term of the

Lease and Lesses shall be obligaied 1o pay Lessor for such

£xe21s componenl usage on the last day of the Lease Tem;

c} the Equipment skall be operationz| and sble fo
perform its sssigned task(s), normal wear and lear
accepled;

d} if sequired by Lessor, Lesser shall provide [res
storage in operting cundition for the Equipment
on Legsee's premises in order o cell the
Equipment FOB mine site If possibie;

7R




v

£ upon being sold the Eguipment shall be
deinsalled, dimmemblad 3nd properly packed by
Letses e Lessee's expense;

N the Equipment shall be lcaded pa an equipmers
tratler suitabile for the shipping of such equipment
by Lerses at Lessee's expease; and

4] the Legses agrecs to pay sf the dart= of reatmm o
th= Lessor rwo per cent 2%) of Net System Cost
s remarketing fee,

In the case where any of thess conditions are not met,
Lassee £hall be deemezd 1o have excrcised Mts option to
purchizse the Enulpmens at the cap of Fair Market Value as
stipulaied in Leasing Schedule,

26. Remedylng Defaults
26.1 I Lestee shall fail to perfonn or comply with any of its

Obligations under this Lease Agresmeni or any Leasing
Sthedule, Lessor st its discretlon may do al such acts and
make aJ! such disbursements as may be necessary fo cure
such defaoh pnd any costs incurred or dlshursements made
by Lessor incuring sny such defoult shall be payabile by
Lesses on demand.

27, Isdemalficaticn
27,1 Lessze wiil indemnlfy Lessor and save Lestor hammiess

(=)

()

]

from and wgainst all loss, costs, charges, cxpenscs,
liabilkties, chims, dsmands, penslifes and damsapes of evesy
nawre and kind wlstsocver austafned or sulfersd by Lessor,
or for which the Lessor may be or bezome fiable, and
caused by, rsulling (rom, oteasioned by or In any way
conmected with:

the exzcution of the Lease Agreoment or any Lzasing
Sclieduie by Lessor o7 the purchass ot awnership by Lessor
af the Equipment or the Heensing by Lessor of the Licersed
Software or tie sub-licenslag thereof 1o Lessee pursuant o
the terms hereof;

the non-scteptante by Lestes or the faiture, refusal of
neglect of Lessee 10 accept the System pursuant ta the terme
af Section 2.2 hereof; or

the moving, delivery, malricnance, repair, use, operation ar
possession of the Equipment andfor Licensed Software by
Lessze or the awnership thercof or other rights held tharcin
by Lessor;

unless coused by the szt or neglect of Lessor, its servants cr
agents.

2B. Enforcement of Warrantles

28.1

282

Lessor herehy xssipns expresily to Lessee thie Warmntes
resulting from the sale entered into with the Supplier and
irrevocably constmies omd sppoints Lessee, or the person
designated by Lessee, its apentand atiomey in fact, for and
In Lassor's own name and behalf, o mske and enforce from
tma & time at Lessee’s sole cost and ezpense, whatzver
clalm 07 cletms Lessor may havs against any Supplicrof i
Equipment and/or Licensed Software under any Warmndes,
express or impli=d, in respect thereto. Letsee shall obuin
frum the Supplicr of dic Equipment andfor Liccnsed
Softrware s aceoptance without rsserve of such conveyance
of Warranies.

Lessor may, at Lessee’s expense nnd tegucst, agres 10 join
willy Lessee in any claim, sction, suit or proceeding urising
out of, or connected with the Lease, any Leasing Schedole
hereto ar the Equipment andfor Licensed Sofnvare, o to
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assign 1o Lesses, Lessar's right w do 5o, the whole upon
the opionof Lestor. Nolwithsianding the loregoing, Lessee
shall he entitfed, exezpt in ths Provines of Quebee, to use
the rame of Lestor, with the Lessor's wrinen consent amd
on provision of any indemnity Lessor nay reqyuire, in any
such claim, action, sull or procezding. If the Lessor agrees
10 joln Lecxes In any such ciaim, acdon, suit or proceeding
Lesses shall indemnify and save harmiess Lastar from any
and o)l lozs, costs, damages or expensc arising therefrom.

283 Inall cicamstances relaring to 2oy such elatm, actjon, sult
or proceeding, Lessor shall cooperate fully with Lessce and
shall fumish prompuy to Lesser ol relevant documents or
copies thereol and otfier azsisonce within  Lessor's
knowledge, possetsion or contro? and which ars reasonably
tequired In connection with suzh claim, action, subt or

proceeding.

284 Any amounis of money or money's worth secovered by
Legsor shatl be held for Lesses's account and shall be peid
16 it fortwvith, vy

29. Patent Infringement

29.1 Legses shall defenul and hiold Lessor free and harrless fromr
any cost, loss or darage dssessed npainst Lessor in any suit,
procesding or otherwiss so far as the same i$ based on any
chim that the use or eperation of the Equipment andfor
Licensed Softwars by Lessse shall infrings any patznt or
copyright,

20,2 Setlement of any suit or procesding insitsted againsi
Lessor oy Lessee may bncluds srodification of the Equipment
atl’or Licersed Sofpaare to avold infringement or, with the
weitien consent of Lestor, replacement of the Equipment
andfor Liseaset) Sefrware widi non-infringing equipment or
1ofrware,

29.3 Ifany aciion, sull or procssding be [astinuted againse Lessor
bas=] on any clajm that the use, operation or ownership of
the Equipment and/or Licensed Software shall infringe on
any patent or copynight, Lessee may defem the same amd
tie provisons of this Scetion shall apply muats nutamlis
to any suth defense.

30. Overdue Paymenl
30,0 Any Overdue Payment shall beor interese of the ate of -
cightean per cent (18%) per annum cakulated and
monthly whether before or after judgement,
Fram the date 1t is due until paid

31, Authorized Representotives

311 For de parposes of e Leasing Schedules hicreto:

{a) any officer of Lesses who holds office by appoiniment of,
of any other person who is 2ppointed by, the Boznl of
Directors of Lesses; and

{b) thz President, a Dircetor, a Viee-President holding office in
Lessor, or any other person duly authorized by Lessor;

shall be an authorized proscntative of Lessee and Lessor
respecdvely.,

312 Lessor and Lesses may designaic from time to time by
notice o the other any other peson or persons who
thereafier shall be an awdorized representative ar
representatives for the purposes of Leasing Schedules
hetem,
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32, Delivery al Termination

321

2z

If 5o requested by notize from Lessor, and sobjest 1o the
provisians of Scetions 19, 24 3ot 25 hereof, Lesses shall an
the expirztion or sooner termitalion of the Lease of G
System, surmreader (= Sysiemta Lessor ata phee in Camda
designacsd by Lessor in good order and repatr, ondirary
wear and zer excepled,

In the event that with or withooz the consent of Lessor,
Lesses remains in the posvestion of of uses the Sysiem afies
the expiration of the tesmw of the Lense periaining thereto, all
the provisions of the Lease shal) apply thereto unlegs and
until the same has bzen sumendered pursuant to the term
this Section, nr Lestor has celicved Letsee from its
obligations uader the Lease with respect w the System.
Nothing in this Szetan hall kave the efieet of extending or
renewing the term of any such Leare,

33. Terminal Dispasition J

31

Suhject (o the provision af Section 32 hereof, Lesses
undertakes and agrees, if Lessor shaii, by notice to Lessee,
50 tequest at the capiration of Ui term of any Leasiug
Schiedule, w dispess of the Enquipment amblor Licznsed
Software thereby leased (other than any Egquipment or
Licensed Sofware ks may bave been previously assigned o
Lasses), ar Lesses’s expense, in roch nanneras Lessor moy
by notice direct and as may be prudent 50 as 1o avert any
dangesous usz theqenf or damege or infury o persons or
property.

34, Notice

.1

.2

Any nolice required 10 he given lhercumder shall be in
writing and miy be persopally delivered or may be
forwarded by independent ovemight courder, If any suzh
noties is s tenl §t shall be deemed t have bren given by
the sender and recsived by the parry hereto o whom it hes
been addressed Forry-eight (48) hourt afier the cue
dispaiching thereof by independ=n? overdght ¢ourier
addressed 10 the address chown on pags 1 of this Lease
Agreement.  Any notice to be given hercunder by Lessor
may be given 10 Manaping Agent and any such noice given
1o Managing Agent shall L¢ decioed to have been given by
Lessor and seceived by Managing Agent and cacli of Jujnt
Venturer.

Any persen to whom & notice is tequlred to be addresyed
tnay from time 1a time give nofice of any change of address
and in such event tie foregoing 2ddresses shall be deemed
1o have been changed accondingly.

35. Assignment and Sub-Letling

35.1

Lessee will not assipn any Lease or subder te System
without the prios consznt in writing of Lessor, such consem
not to bz unreasonsbly witheld. Nothing in this section
shall prevent Lessee from assigning ar sub-leulng any
Sysem 1o any corpordon of which Lessee iy » wholly
owned subsidiary, of 1o any corporation which is a wholly
owned gubsidlary of the Lestes, or to any affillated
cotporation of the Lesses, provided diat Lesses shall
prompily notify Lessor of such svb-letting, ami provide such
apreements from Ue sub-lesice ag the Lessor may require,
obliging the sub-fessee to comply with the provisions of
this Lease Agreement and the relevant Leasing Schiedule
with respect 10 the System, and shalf advise the Lessar of
the new Iocation of tha System. No assignmentof die Leaze
ar sub-letting of gny System shall relizve the Lesses of iis

page -10-

Obligations hersunder not shall any-sublenting be for a tem
which extznds beyoud the expimion of the term of Hie
Lzase Aprezment

35, Forberrance nnd Indulgence

36.1

Forbearance and induigence by either of the parties herzto
in any instance shal] not constime 3 general walver of the
covenani ar condition to whick (e same may apply.

37, Cevporate Wajver

kI8 |

37.2

Lessee waives (s right 10 reccive 2 copy of any fimncing
stlemen or finzncing change statcment reghsiered by Lessor
{cpplize only in Alberta and Bridsh Cotambia],

To dho extent permited by law, the Lessee hereby waives all
its rights, benefits or protzetion given to it by the Selzare
Actof the Province of Albera, insofar as they extend to or
relste 10 any Lease or other security collateral thereto, The
Lessce hereby acknowicdges ihat seizure or sepossession of
e System referred 1o i any Lease shall noy, by implication
of law, catinguish ike Lessec's indeltednets under any such
Lease or other collateral security.  The Lestee hierchy
confers upon the Lessor the cight to recover from ths Lessee
by scrion on coverant for payment contained in any Lease
or In any other security collaeral thereto the full rental
payable under such Leass and sl) other money from time to
time due tereunder or under any other collateral sscurity,
notwithstanding any selzure or repossession.

38, Limitation of Civll Riphis - Saskatchewan

3u.1

]
®)

(c)

4

1.es5ee covemants and agrees with Lessor that The Limilstion
of Civil Rights Act of the Province of Saskatclizwan shall
have no application wo:

any Lease;

uny mortgege, charge or olher sezurity for the payment of
money made, piven or created by eny Le2se or any
agreement ar instument collaieral heselo;

any agmement of insirument tenewing or extending or
colbieral to any mantgage, charge of security refermed tonr
mzationed §i2 sub-paragraph {b} of this Sectiom: or

the rights, powers or remedics of Lessor under any Lease or
umder any mongage, chacge, otler sccurity, agrcement or
fngirasment referred to or memtioned in sub-prragrapls () or
{c) of this Section.

39, Successors and Assigns

39.}

The Eease Agreement shall anere to the benefit of, and be
Linding upon Lessor snd Lessee, icir successor and
permitied assipns and the sub-lessees of Lesses.  Lessor
shall Le at libeny 10 assipa or sub-let its fghts under any
Lease amd without restricting tie generality of the foregoing
may ossign, 1mnsfer, mongage, charpe,  pledpe,
hypothecate, or otherwise encurnber for security purposes its
rights herzunder and any sssignee, tansferse, mongagee,
charpae, pledges, or similar person having acquired sienilar
rights hereander, shal] be unrestricted in the disposal of
such rights.

40, Location of Equipment
40.1 Letsce shizll not part with ponsession of the System nor

remove bz same from the teriarial limits of Canada,

40.2 Legses declares thut the System will b2 loemed 2t the Place

of Use disclosed in the relevant Lexsing Scheduls,

AWk
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4.1 On the oscasion of cach permanzat change in tic Place of
Use, Lesses will prompily give ta Lessor notice of the new
Place of Use, which notice shall he given not later tian
filiezn {15) days afier the change.

41. Records

41.} Lestee shall mabusin throughout the 1erm hereof peralning
1o the System ot s office Incated at the address stated on
Page 1 of this Lease Agreesment 2 record;

(3)  describing each hem of Equipment and Licensed Software,
the Net Sysiem Cost dierenf, all chenges, replscements,
modifications and alierations thereia and te coss thereof;
and

{6} in the case of any Equipiment andfor Licensed Software
assigned or sub-let pumuant lo Section 35, names and
addresses of any and all essignees and sub-lessees of the
Equipment and/or Licensed Sofiware, the duraton of the
term of the mspective sub-leasz, the amourd of the monthly
rental end the descripdon of the location for the tme being,
af any Egnipment andfor Licsrucd Saftware 5o assigned or
sub-let,

41.2 The recon] deseribed in this Section shall be avaibble at
Less=z's office incared ot the address set forth on Page 3 of
this Lease Agreement, to Lessor, its representatives or
agents for inspecdon, Wl apy rteasomable ums, upon
seasonable notce, to Lesses, znd upon making any roch
fnspection Lessor, its representative or sgents may make
wch extractions fmm such records as they deem fit or
necessary.

42, Offset

42.1 Lesses limeby waives any and sll cxising asd futarc claims
and offsels against any Azl insaiment or ather payment
dite to Lessor herennder and agrees 10 pay the rent and
olher amounts dae liercunder regardlass of any offset of
elaim which say be asserted by Lessee or on its behalf

43. Remedics Cumulative

43,1 AW cights and remedies of Lessor and Lessee hereunder are
cumplative and noy alicmative and may be exercised by
Lessor apd Lessce separstzly or fogether, in any ander,
sequence of comblmtion,

44, Time
44,1 Time ks and slall be In 2l respests of die essence of any
Lease,

45, Section Headings

45.1 Scclion headings appearing in this Lease Apreement and any
Leasing Schedule are for convenlencs of mlerence only and
are not o be considersd as an aid (o0 {nterpretation hereof.

46. Elfective Dole

46,1 Norwithsanding the sctual date of crecution hereof, this
Lease Agreement stall have force and eifect and shall bind
the parties hermn ax and from ibe dake first hersinabove
writien,
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47, Enlire Trantaction

47,1 This Lease Apreement and Leasing Schedules reprasent the
catire trancaction berween tie panics liereio relating to the
subject ouader.

432 No agreement purporting to amsnd or raodify this Lease
Agreementor any Leasing Schedute orany document, papsr
or writan relating hereto er thereto, or comectsd herzwilh
or thercwvith, shall be valid and binding wpoo the pamies
hereto unless Tnwrizing and slgned end aceepted in writing
Uy bolly panies beseta,

4R, Seeerabilily

48.1 Auy term, tondition of provision of diis Lease Agrecment
oz of any Leasiog Schedule which is, or shall be deemed to
be, void, prohibitsd or unenforceable in any jurisdiction
shal), as 1p such jurisdiction, be severable herefrom or
ther=from, ba insfTective to the exteat of such avoidance,
profibition aor urenforesability whhomt In omy way
invalidoting the remsining icnns, conditions and provisions
hereof or thereof, amd any tuch avoidance, peohibitian or
unenforceability it any jurisdktion sirdl not invalidaie or
fender uncefloreczble sueh ieqn, condition or provision in
any cther jurisdiction.

49, Na Merger {n Judgment

49.1 The bking of any judgment under this Lease Agreementor
any Leating Schedule shall not gperats as 2 mesger of 2ny
tervm, candltion or provision hereof or dereof.

50, Furiher Assuravees/Copy of Agreement

50,1 Lessee and Lessor stall give further sssurmnecs and do,
exectiiz ehd perform all such ocus, deeds, documents and
things as may be requisitz t5 coabls the other party ta have
the {ull benefit of all rights and remedies intended w0 be
reserved or created berhy.

50.2 Lessee acknowledges reeeipt of a copy of this Leaee -

Agrezment.

51, Yraper Law

511 ‘This Lease Agrecment and each Leasing Schiedule lencio
shatl bz yovemed, construtd and enforced in sccondance
with the faws of the Provines of Newfouadiand.

52, Cusryency

5.1 Al sums payable by Lessee 10 Lessor under ihis Lease
Agreement or auy Leasing Schedule hereto slrall be pald in
Canadizn dollars,

53, Liobtlity of each Joinl Venturer

53.1 ‘Phe labilly of cach Joint Venturer in respect of any
Obligation in the Leass and Leasing Schedules shall bz o
follaws:

- Wabuth Iran Ca, Llmied: 37.87% therzof

. Stcleo Ine.: 37.57% thereal

- Dafasca Inc,; 24.26% thereof.

54. Dispule reschution

54.1 Al disputes, controversy ot claim arising oot of or in
connection with or in relation o the Lease Agreement or
Leasing Schedule, Including any question regarding its

gmﬁr
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ezistence, validity or terminasion, shall be submittedt to and
bz subjzct 1o die jurisdiction of the Courts of the Province
of Newloundtang whizh shall lave eaclusive jusisdiction in
the event of any dispute.  The parties jrrevocably submit to
the jurisdiviion of such court to finally adjudicate or
determine any suit, action or proce=ding arising out of or in
connection with this Eease Agreement or Leasing Schedule,
Each party hereby elects domiclie in the judicisl district of
Si-John's, Newfoundland.,

55, Lappuage
55.1 ThitLeace Apreemetirand eack Leasing Schedule are drawn
up in the English nguape af the regoest of both parnties,

Lz présent conwat de location a &6 ridigé ea langue
angialse 4 1a demande des deax panies.

In witness whereof the panies licreso have exczuted this Leass Agreement on the respective dates set forth Uelow and this Leasiug Schedule shall be
deemed to have besn executet on the later of such dates over Uie hands of their proper signing officers duly authorized in that beball:

ROYAL BANK OF CANADA CLIFFS MINING COMPANY, the Managing Agent actng
for and an behalf of Wabush Mines
e — S ==
~%.R q €.0. BEZIK, duly futforized
Co rp Y ?f'l East.
I’cr:, = il : Fer.
A.G. Bolduc, Manager, « duly avthorized

m:easi?i/f%jyo?ej East: . !v/:o/ 7

96-634.0gr




%@ ROYAL BANK
OF CANADA

Schedule A with Relation to Equipment in Province of Newfoundland

Royal Bank of Canada, s Lessor, hereby ‘eases fo Ci3fs Mining Company, the Managing Agant,
acting only for and on behalf of Wabush Mines (an unincorporated jainf venture of Wabush Iron Co.,
Limited, S'elco Inc. And Défasca Inc), having an office at 1100 Suparior Avenus, Claveland, Ohlo
44114-2588, which dectares o ba duly authorized In vidue of & Monagemant Agreement (copy of
which Is attached (o the Masler Lease Agreemant) to acl on behalf of Wabush Mines and bind each
of Wabush lron Go., Limlied, Stelco ine, and Dofasco Inc. in accondance with thele respecitive Bability
slated In paragraph 53.1 of the Maslar Leasa Agieement, as Lessee, the Equipment herelnafier
described, in consideralion of the rental and for the term herinaier set forth, the whole pursuant to
and subject to the [erms and condllions set forth in that certain Master Lease Agreement entered Inlo
belween Lessor and Lessee as of tha day of .

1. Equlpment

Quanlity Make and Descilpllon Moded No. Serial Ne.

2. Temn

Term Months

Commencement Dale of Term
Termination Date of Term

3. Rental

Aggregote Rental

Menihly Rental Instalnanl
Provinclal Sales Tax

Goods & Services Tax

Tolal Monthly Ranlal Inslatmant
Intarim Rantal Factor

L [ [ g i

4, Option Io Purchase

Select ona of the following:

Qption te Furchase Date Purchase Price
s

Oglion lo Purchase Dale Purchase Price” : Fal Market Valua Cap

Falr Mariet Valun s

* Tha final-purchase price wil be the lesser of Lhe £at: Market Value and the Falr Markat Valus
Cap.

5, Sefflement Valve

Twelve month Period 1 2 3 4 5
Parcentage of Nel System Cost

6. Place of use

7. Depreciation Clags No. Capital Cost Allowance Rate % [ SlmightLine O Reducing Balance
‘Tha parfies herelo have each execuled this Leasing Schedule on tha respacliva datss sl foih
:x and this Leaslng Schedula shsll bs deemed {o have been execuled on the later of such
ROYAL BANK OF CANADA CLIFFS MINING COMPANY, the Managing Agent

actlng for Wabush Mines

Per. Per:
Par: I Per.
Dala: Date:

Inltiaited for This Is Schedule "A® relarred lo in Paragraph 1.1 (1) of the Section entied "Definfions” cf the

Masler Lease Agreemend entered Ihia between the Lessor and the Lessee as of the
day of 19__.

Lessee acknowledges recalpl of a copy of this Scheduls A",

Pkl
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23 ROYAL BANK
OF CANADA

SCHEDULE B
PURC AGENCY AGREEMENT

WITH RESPECT TO THE EQUIPMENT_IN THE PFROVINCE OF NEWFOUNDLAND,

BETWEEN: Royal Bank of Canade, a Compeny incorporated vader the laws of Canada, having an office
at 700, Place d’Youville, Québee (Québec) GIR 3P2;

(hereinafier called "Royal Bank").
OF THE FIRST PART

AND: ClifTs Mining Company, the Mapaging Agent, acting only for and on behalf of Wabush Mines
(ap unincorporated joint venrure of Wabush Iron Co,, Limited, Steleo Inc. and Dofasco Inc.),
having an office at 1100 Supetior Avepue, Cleveland, Ohio 44114-2589, which declares to be
duly avthorized in virtue of a Management Agreement (copy of which is attached) 1o the Master
Lease Agresment 1o act on behalf of Wabush Mines and bind each of Wabush Iron Co., Limited,
Stelen Inc, and Dofasco Ine. in accordance with their respective liability stated in paragraph 19
hercof;;

(hereinafier called "Agent”)

QOF THE SECOND PART

WHEREAS the parties hereto agreed that Royal Bank would acquire for the purpose of leasing to
Ageat certain cquipments, nawely new production loader, spiral replacement, service truck with boom, front cnd
Joader 1% yd (hercinafier called the "Equipment”) having a Net System Cost, as defined in the Master Lease
Aprcement hereiafier referred to, not exceeding seven million nine hundred and sixteen thousand dollars
($7,916,000);

. AND WHEREAS the parties have entered iolo a Master Lease Agreement, in respect of the
Equiproent;

AND WHEREAS it Is a condition of the Master Lease Agresment that the Equipment will be selected
by Agent and will be of a make, size, specifications, quality, durability, design and capacity desired by Agent for
the purposes intended by it;

AND WHEREAS it is deemed expedieat, in the interest and to the mutual benefil of both parties that
Agant shall act as the agent of and for Royal Bank for the purposes of purchasing such Equipment and placing,
affixing or instalfing the same in, on or sbout the premises (herelnafmr r:f:md to as the "Premises”) for which
the same are to be acqmzed the location of which Premises is , Province of =50 23 10 cusure
that such Equipment is in accordence with the requirements of Aganl e.nd 1o avoid duphcaﬂnn of effort and
umecessary complication and decumentation.

WAGs1 LaGrApOR- NEW
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NOW THEREFORE THIS AGREEMENT WITNESSETH that In consideration of the sum of ONE

DOLLAR ($1.00) and other good and valuable consideration, the receipt whereof is by Agent bereby ackpowledged,
and of the mutual covenants and sgreements herein set forth, the parties hereto cavenant and agree as follows:

2

3

Thbe terms, condilions and provisions of this Purchase Agency Apreemeat cball apply to the purchasing by
Apgent and the placing, afiixing and installing by Agent of the Equipment in, on or about the Premises.

Subject o all the terms, conditions and provisions hereof, Royal Bank hereby names, constituies and appoints
Agent as its sole aod exclusive mandatory and agent for the following purposes; pamely,
1

a) o select the Equipmeat to be placed in, upon or about the Premises and the supplier thereof; and

b} to negotiaie with such suppliers of the Equipment as shall be chosen by Agent at its discretion, the
purchase price and the terms and conditions of the sale and purchase of such Equipment; and

c) to purchase the Equipment as ogent of and for end on behalf of Royal Bank; and

d) to arrange the delivery of the Equipment in such manger, by such carricrs, on such 1etms and
conditions and at such 1ime or times as Agent shall, in its discretion, determine; and

¢) fo arrange with such contraciors as shall be selecied by Agent, the installation, affixing or placing of
the Equipment in the Premises in such manner, for steh price, and on such terms and conditions as
Agent shall, In its disceztion, determine; and

f) to pay for and on behall of Royal Bank the purchase price, cost of delivery and cost of instailation,
affixing and placing of the Equipment in the Premises and all applicable taxas, excise, customs, goods
and services and other taxes, levics and duties payablc on the foregoing; and

3] to do all such other acts, matiers and things as may be necessary 1o have the Equipment Installed in,
affixed to or placed in or vpon the Premises, in 2} respeets seady and available at the time or times
end for the use intended by Agent.

Any purchase arder given by Agent with respect 1o Equipment supplied hereunder shall state on the face of the
said purchase order that Agent is purchasing as agent for Royal Bank. Royal Bank shall bave the ight to
review and approve the purchase order form used by Agent or to require that such purchase order form be
amended In sccordance with Royal Bank’s Instructions.

Provided, bowever, and it is expressly agreed, that the sum of ol liabilitics assumed or to be assumed or in
any way incurred or to be incurred by Agent pursuant to this Purchase Agency Agresmeat including, without
limiting the generality of the foregoing, the suppliers’ involced price, ail sales, excise, customs and other tzxes
ar levies payable and the cost of transponation, installation, asscably and related cxpenses, shall in no event
exceed the Net System Cost as hereinabove stated.

The Equipment so purchased by Agent but for the account of Royal Bank shall be owned by and shall be the
propenty of Royal Bank at all times wheier prior to or subsequent to the leasing of the same by Ageat, subject
only 1o the right of Agent to purchase the Equipmen from Royal Bank i pursuance of any option granted 10
Apgent by Royal Bank with respect to the same; provided and it is expressly agreed, that the Equipruent shall
not be subject lo any reservation of title, vendor's lien, or privilepe or any sscurity or other interest whatsoever
by, in or to the vendor thereof, or any ather person or corporation.

Agent shall pay 1o the persons entitled thereto, as and when due, the purchase price, costs of delivery, and costs
of installation, affixing and placing of the Equipment purchased by Agent in accordance with the terms hereof,

97?7,(’-




10.

1

12.

13,

14.

15,

16.

17.

18.

19,

3

Any monies disbursed or paid by Agent pursuant to this Purchase Agency Agrecment shalt bear no inierest and
shall be paid by Royal Bank to Agent on or before December 31, 1997, or at suth other date as may be
mutually agreed upon in writing by the parties hereto.

Privr to paying to Agent monies which it shall bave paid or disbursed pursuant to this Agresment, Agent shall
subuit to Royal Bank, and Royal Bank sball be entiled to recsive copies of, 2l invoices for the purchase of
the Equipmest, and the installation, affixing and placing thereof of the same, proof satisfaciory ta Royal Bank
of payment therefor and such other cvidence relating to the purchase, installing, transponation, affixing or
plating of the Equipment as Royal Bank may reasonably requlre, including evidence (hat there exisis no amrears
of rental oa the aforesaid Premises.

The terms, conditions and provisions contained in Sections 7, 10, 11, 12, 13, 14, 15, 16, 19 and 27 of the
Master Lease Agreement previously referred 1o are hereby incorporated into this Purchase Agency Agreement
by refercnce to form pant hereof as if herein fully set out 2t length with all references to Lessor and Lessee to
apply to Royal Bank and Apent respectively.

Apent shall ensure that 21! contractors comply with the laws, by-laws, rules and segulations in or about the work
of installing, affixing or placing the Equipment in, on or upon the Premises and Agent shall further ensure that
no liee, hypathec, charge, security interest, or encambrance of any nature whatsoever is hershy created on the
Equipment. L

Agent shall pot be entided to and will receive no commission, compensation, fess or other remuneratian of any
nature whatsoever for acting as agent hereunder.

Agent shall indemnify and save Royal Bank free and barmless against and from all foss, costs, damages of any
nature whatsoever which Royal Bank may sustain, incur, be or become Yisble for as a result of, occasioned by
or in any way relaied 10 any faifure of Agent 10 comply with or any breach of Ageat, of any of the terms,
conditions or provisions hereof or any act done by Agent beyond the authority hereby conferred.

Royal Bank agrees (o ratfy and confirm al! acts and deeds of Agent duly executed within the scope of this
Purchase Agency Agreement.

This Purchase Agency Agreement shall be governed, construed and enforced o accordance with the faws of
the Province of Newfoundland.

No amendment hereto shall be valid or binding upon the parties berelo unless the same is in writing, signed
by the panies hereto,

Provided, bowever, and i is expressly agreed that Agent shall complete and fuifil in accordance with this
Purchase Agency Agreement by the date stated in paragraph {7) of this Purchase Agency Agreement, or such
carlier or Jater date 2s may be mutually agreed upon in wrlting by Agent and Royal Baak, the obligations
imposed on, and zssumed by, Agent under paragraph (2) of 1his Purchase Apency Apreement,

This Purchase Apgency Agrecment shall coure to the benefit of and be binding upon the parties hereto, their
respective successors and administrators end permitted assigas.

Notwithstanding the acnsal datc of exccution hercof, this Purchase Agency Agreement shall have force and
effect and shall be bindicg upon the parties hereto as and from the date first hereinabove wrinen.

The liabiliry of each Joint Venturer in respect of any Obligation I this Purchase Agency Agreement shall be
as follows:




= Wabush Iron Co. Limited: 37.87% thereof
- Sielco Ine,: 37.87% thereof
- Dofasco Inc.: 24.26% thereof.

20. The Purchase Agency Agreement hes been drawn up in the English Janguage ot the request of both parties.
La présent conlrat de mandat a &t€ rédigé en Jangue anglaise & la demande des deux parties.

IN WITNESS WHEREOF the parties herclo bave ezecuted this Purchase Agency Apreement on the
respective dates set forth below and this Purchase Apgency Agreement shall be decmed to have been executesd on
the later of such dates over the hands of their proper signing officers duly authorized in that bebalf:

ROYAL BANK OF CANADA

€3

G. Bernard, Vice pr Ent,
orporgt niimez, Ouetfec East.

* Per;

A{/ Eﬁm! Manager,
§sasing g Jyepefapet-

CLIFFS MINING COMPANY, the Managing Agent
acting for and on bebalf of Wabush Mines

‘

Per:

C.B. DEZIK, (faly authorized

Per:

Dale: / Z-/ { °'Il 54

96-634.ag3
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AMENDMENT TO THE MASTER LEASE AGREEMENT WITH
RELATION TO EQUIFMENT IN THE PROVINCE OF NEWFOUNDLAND

Each of the undersigned party to the Master Lease Agreement with relation to equipment in the
province of Newfoundland signed by Cliffs Mining Company, the Managing Agent acting for
and on behalf of Wabush Mines on December 10, 1996 and by Royal Bank of Canada on
December 17, 1996 (the "Mastar Lease Agreement") acknowledges and accepts the following
and agrees that the following constitutes an amendment to the Master Lease Agreement:

i) In section 25.7 2) b of the Master Lease Agreement, in the event that the CLE[UIPmCDt
leased is used, the words "useful life" shall be defined as bemg equal to the remammg
life of the used equlpment at the time the lease is executed. .

This amendment has been drawn up in English language at the request of both panics.'

" Le présent amenderaent a &té rédigé en langue anglaise i la demande des deux parties,

IN WITNESS whereof the parties hereto have executed this Amendment on the respective dates
set forth below and this Amendment shall be deemed to have been executed on the later of such
dates over the hands of their proper signing officers duly authorized in that behalf.

ROYAL BANK OF CANADA
Per:
AT, UC, Manager,

Leasing - Quebec -East _
‘Date: O&m}.- ) 99 1

CLIFFS MINING COMPANY
the Managing Agent acting for and
on behalf of Wabush Mines

Per:,()_e> . ):

C.B. BEZIK, duly mithorized
Date; __Jund G, 19§73

Vsl DN MM iz, |
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Attached is Exhibit D to the Affidavit
of Gary lvany, sworn before me
this 15™ day of October, 2014

Commissioner for Qaths in the Province of Ontario

Diane Manon Marlella, Notary Public
City of Toronto, timited {o the altesiation

of instruments and the taking of the alfidavits
for Royat Bank of Canada

Expires August 26, 2017

243688 v1
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Cliffs Mining Company '

; C :! - Subsidiary of Cleveland Clilfs Inc

May 27, 2003

Mr. Stdfane Chaput

Royal Bank of Canada

Leasing Services

1 Placa Villa Maria, Bth flcor, North Wing
Mentreal, Quabec, H3C 3A9

CANADA '

RE: Master Lease Agreament With Cliffs Mining Company, Managing Agent for
Wabush Mines
Laase 08-73566 and Lease 0B-74187
2 - 295.B Bucyrus Eria Electric Shavets

Dear Stéfane:

Pursuant fo tha above caplioned masler lease and respective Schedula A's, there Is
an optlon lo purchasa ths leased equlpment on Jupe 306, 2003 for the lesser of Falr
Market Value or a Fair Market Valua Cap of $1,006,822 per shovel. Enclased Is a .
professlonal appraisal for the two shovals racently performed by Dom-Ex, According to
ihe appraisal, the Falr Markel Value Is US5200,000 per shovel. It is aur Intent, subject
lo pariner approval, lo purchase the shovels for Falr Market Value,

Please involce accordingly, or contact me If you have any quastions.
Vary luly yours,

WABUSH MINES JOINT VENTURE
Cliffs Mining Company, Managing Agent

anior Manager ~ Finance

Enclosure

cc: S. Fantanals, Wabush Mines (w/o enclosure)

1100 Superior Avenue » Clevelind. OH 44114-2589 » felephone: JIMEHT70T « Fix: 216/694-4850



B3

DO L TP PR T E RO, Ry T
E ALY !1.3,';?" jda

g
VN

iy

e hbe - am iy

s

E= g

[‘. v | s | =53 ['E'__?.ﬂ

&= BET

=) =R

'
i
-
.
5
~
&
-
- -,
5
+
-.
-~
n
+
k
(A
e
T
o
o
|
L
)
H
i

50
X



B
.
' .
B X
[

.='.. “h- t“' '-. I.‘ [\ B

.';
Chffs Mmmg Company
' Wabush Mmes ST

] .'
o . '
' \ '.'.“h -
pt A ) T
R Ve T e,
'.l = .I.‘.‘I
E 5 ! '
U b L.
; X ,
. y r
i = 115
: B EO
- e

Performed By: Dana Ellefson

[ k|
Dom-Ex, Inc.

108 Grant Street « Hibbing, MN 55748 USA
Ph: 218.262.6118 - Fax: 21B8.263.8611
www.dom-ex.com




Cliffs Mining Company
Wabush Mines

Bucyrus ERIE 295B SHOVEL INSPECTION
April 29, 2003 Perforrued By: Dana Ellefson

Wabush Mines presently has two operating Bucyms Erie 295B’s in their shovel flzet, We are
plessed to submit an inspeclion covering the following aress.

L General Information

I.  Component History and Comments
itl.  Shovel phatos

IV. Comparative Survey

V. Market Valve and Summery Stalement

1. Geners] Information

Purchaced by the mine July 1957

Both shovels were used shovels, previously operated in eoal mining, prior to their arrival
at Wabush. Both shovels were in good condition when purchesed by the mine, but the mine
had Bucyrus Erie perform extensiva rebuilds on them prior to their amriving at the mine to
enstue # gaod availability. They have accumulated 25,000 and 29,000 hours respectively
sfnce their arival at the mine. During this time, they have had repeirs performed on many of
the major components to keep the shovels at & high availability, The mining environment
thesz shovels operats in is severe, with & continuous 24-hour, seven day e week mining
operation, digging in an sbrasive hard rock application, under severe climate conditions. Due
{0 the mines application, as well as its remote location, they have nccumulated a good stack
of spare swing components to exchange out on the shovels during periods of scheduled
repair, The electrical systems on both shovels are ariginel systems and are quite antiquated
compared fo the curent systems now being offered by all shovel manufacturers,

Unit Number 655-1010 Bucyrus Erie 2958 Serial Number 139500
Year of manufacture: 1980
Accumuiated hours prior to amriving at the mine: 52,000

Haurs accumulated at the mine: 29,046
Tatal hours: 81,046

Unlt Number 655-1011 Bucyrus Erie 29358 Scrial Number 136917
Year of manuébcture: 1978
Accumulated hours prior to arriving at the mine: 61,000

Hours cceumulated at the mine: . 25,783

Totel hours: 86,783
3958 Evaluntion Repors Pagel
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Both shovels are equipped as (oflows;

18-cubic yard dippers (buckets). This dipper i3 sized specifically for Wabush Mines,
as most operations use larger capacity dippers. The weight of the material dictates the
capacity size of the dipper used,

First suppression system was instalied. The model chosen was an Anvu! A101 with
dry chemical.

» Newer style disc brakes systems on propel, swing, hoist, and crowd functions,
*

They are equipped with the standard 50° booms with little 10 no visible cracking or
structural repaira,
Shovels have the ncwer, thick wall dipper handles, which offer better life in more
scvere mining opemtions like Webush. Both dipper handles have been replaced since
the shovel's wrival to the mine,
Tracks: The mine operates 60" width track pads, There are 8 few different width
trocks based on the sofiness of the ground the shovel operates in.
Kellog compressors
Units have the Wenco Dispatch Sysiems in place. This system is custom designed
specifically for the mine,
Shovels are equipped with the Lincoln auto fube systems.

Y

1.  Component History and Comments

This is a bricf overview, however the next section fists out bours on the major
components uszd on a shovel, These hours are hours accumulated since the shovets arrived at
the minesite, The aceumulated hours peior to arriving here are not recorded in this component

hour report.

Castingy Unit I1 Unit 10
Car Body (main chassis) 25,783 29,046
Dipper Handls (stick) 2,303 3,531
Beom 25,783 20,046
Dipper (Bucket) 2,211 6357

Crowd Assembly
Drum 25,781 25,046
Gear 1" Intermediate 6,964 6,357
Gear 2 Intermediate 25,783 17,152

Hotst Assembiy
Dnun 25,783 29,046
Hoist Gear 19,164 28,046
Hoist Moter Pinion

2958 Evaluation Report Puge
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Swing Sysfem
Swing Reck (larger gear everything rotates on) 25,783 29,046
Swing Transmission Left Hund 2303 4,024
Swing Transmission Right Hand 2,303 4,024

Propel Assembly
Prapel Transmission Left Hand 3,250 29,046
Prope] Transmission Right Hand 25,783 20,046
Propel Clutches

Undercarriage
Tracks Left Hand 1,766 6,372
Tracks Right Hand 1,547 6372
Drive Tumbler Left Hand ' 3,250 2,587
Drive Tumbler Right Hand 2,303 3,041
Final Drive Gears LeR Hand 1,766 6372
Final Drive Gegrrs Ripht Hand 5,448 6,372
Side Frame Left Hand 3,250 6,372
Side Frame Right Hand 1,547 6,372

Electrical Components
Crowd Geperator 11,934 3370
Exciter Generator 11,934 3370
Haist Generntor 6,364 3370
Swing Generator 8,597 3,770
Swing Motor LH 6,195 189
Swing Motor RH 2,303 29,046
Crowd Motor 1,751 5988
Propel Motor 3,900 2,870

General Commenta

The cobs wera fairly clean with operating aly-conditioners and heaters, The sheet metal
including lndders, house panels, boarding ledders, and walkways, were in good working
order, with exception of the leR hand walkway on Unit 10. They were planning on repairing
in the next weck, The shovel is dirty nod greasy, but this is to be expected from an operating
unit. Opened ¢lectrical panel doors end the eleclries were ordery and clean.

The expecied life of components between rebuilding is niso an important factor in
component evaluation. Each mine can vary dramatically depending on the severity of ths
mining operntion and the {evel of preventative maintenance performed.

I would estimot2 Wabush would realize the fallowing hours oa the following:

a. Electrical molors/generators 15,000 hours

293B Evaluetion Report Pagel
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b. Undercarriage 15,000 hours on mejor exchanges, though there will be roller and
tumblers replaced within the 15,000 hour range.

c. Propzl transmissions should realize 30,000 hours, hoist tmnsmission should realize
25,000 hours, swing transmissions go roughly 25,000 between rebuilds,

d. Swing Cear: This isa very expensive item ead labor-intensive to replace, The life
expectancy would be in the 40,000 to 45,000 hour range.

Though these shovels have high total hours, the mine has had good success in realizing a
high operating availsbility on these shovels, This is reallzed through a good maintenance
program, as well as having a good supply of parts readlly available, Maintaining ojder
equipment requires financial commitrnent in support stock, bit tore imporieatly a
commitment in undzrstanding, learning, and troubleshooting such equipment. This could be
compared to operating an older car that requires more effort and expense to keep opernting.
Unfortunately these repnirs, though costly, do not significantly increase the value of mining
equipment, ogain not unlike an older car value, These repeirs are needed for the owner, but
don't nppreciate the value significantly.

One mojor consideration, which makes these shovels difficult to market, is the fact that
the electrical sysiems are 1978-1980 technology. This is the earljer style DC drive
(Armplisiat) system, which i3 a night and day difference From the new digital ddve with PLC
systems offered today. Not only is maintaining this oldar system more difficult, but parts
avnilability is becoming a major concemn. Wabush Mine fortunately has a work force with
experiente in this earlier design of shovels, from their previously operated smaller B.E.
shovels.

Dom-Ex, Inc. hus provided refurbished and used equipment to the mining and quarry
industries worldwide for over 20 years. Previously a Bucyrus Erie dealer, with experience in
marketing B.E, shovels and drills, we are elso known for owr knowledge and experience in
second band mining equipment, tucks, shovels, drills, loaders and dozers. This includes
perticipation in surplus buys, equipment suctions and inspections, We have elso
disassembled roughly 15 eleciric rope shovels in the fast several years.

We presently own & 1978 Bucyrus Erie 2058 serial number 136868, which is the same
year os one of Wabush's shovels. See enclosed photos of our machine taken Jnst month (Page
7). It also was used in on eastern US conl operation, with an excellent maintenance program.
This shovel maintained 95% availability right up to the time il was parked, due to the mine
going underground. We owned the shovel beginning in December 2000, and have actively
tricd to market this shovel 1o mining companies worldwide, especially focusing on mines
operating 295B's, We were allowed to store the shovel ot the mine site during this peried,
while promoting, which was a great help ir controlling costs. We were asking $350,000,
which we thought was a great value. However the disassembly, transporintion, repairs, snd
reassembly of this type shovel is what mode it costly to purchase os an operating shovel by
another mining group. One interested party looked at the unit and commented it was beaer
than their own 295B°s, bul siill were not able to purchase, principally due to the following
reasans.

2958 Evalumion Report Paged
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Cost to disessemble and load out was roughly $190,000

Cosl to transport 10 say Wyoming where the largest fleet of 20584 still operate was
roughly $175,000

Cost to reassemble is roughly $200,000.

If the dipper does not match what the mine is using, they would have to purchase a
new dipper which nmns in excess of $300,000,

Generally there would be updstes/rebuilds required on any older used piece of
equipment that would be factored in.

Older style electrical system mentioned obove.

You can quickly add the true cost to purchase our shovel is over 1.2 million, which is
aciuaily a conservative figure, In the iast month we opted to disassemble this shovel for its
parts value afler two years plus of active marketing. We did this before we lost the window
of parts demand on the older 295B's.

\\ We made this decision also based on market trends we are experiencing.

The mining industry overall is stowing from where it was previously, making the
demand for older, smaller cquipment less desirable

As larger equipment with late technology is being introduced, mines are upgrading 10
larger equipment i an effort to keep mining costs down.

Labor costs axe also driving mines to do more with Jess equipment. With newer,
larger equipment you require fewer operators and fewer maintenance people with the
same amount of production.

We also have experienced a growth in the use of hydraulic shoveis and larpe front-
end londers in the Inst five to eight years, at mining properties that previously
opemted electric rope shovels. Two mines in Minnesota for example have scrapped
out their older rope shovels and have gone to either large front-end [oaders in one
case and bydmlic shovels in the other case, We believe that mines needing loading
equipment in 25-cubic yard cepacity and less have gravitated to hydraulic froat end
Ioaders and hydranlic shovels. This is primarily due to the initiel purchase price being
Iess, loaders and hydraulic shovels are more mabile within the mine, 2ad the ’
transpottation and erection costs are a fraction of the electric rope shovels,

There is a perception fodsy that buying older, second hand, mining equipment is
buying someone else’s hand-me-downs. So mines which have a hard time getting
capital doflars to invest in equipment, with 2n expectation to run for several years,
want to begin with something fairly late model or new.

flI. Shovel Photos

L have included several photos of sach shovel (pages 8-10). These were taken during my
three days spent ut the mine the |ast wesk of April,

1V. Comparative Survey

As far osa value for the Wabush 295B's, [ offer the following comments:

2958 Evaluation Report Page §
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I. Maybe the biggest valustion point is the shove), we were not able to find & customer
for after two years plus of promoting at $350,000, conveniently located in eastern US
coal. Qur company’s focus is mining equipment, so neediess 1o say thera was
disappointment in not finding a customer for our 295B.

2. A couple mines have discarded their B.E. 295B"s in the last twelve months at scrap
value pricing. We did not express interest in these shovels based on our cusrent
inventory levela and the cost lo disassemble and transport.

3. An auction in Michigne [ast ycar at a Cliffs property yieldzd interesting resuits on
four P&H1900's, which is smaller electric drive shovel. All four shovels und related
inventory were sold for roughly $50,000 US. One of the four shovels had a significant
amount of repairs performed on it prior to being sold. We were at this suction but did
oot bid on them based principally on current market trends mentioned above.,

V. Mharket Value and Summary Statement

To summarize we would place b value of $200,000 USD each for the two B.E. shovels
located at Wabush Mine, ] would say this value is based on & companent value and not &
value for these shovels 1o be operated at another property. It would be kighly unlikely thet
thess shovels would ever [esve this remotz Jocation and be relocated anywhere in the world
t¢ be operated ns complete shovels, ;

2958 Evaluation Report Poge 6
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Attached is Exhibit E o the Affidavit
of Gary lvany, sworn before me
this 15™ day of October, 2014

Commissioner for Oaths in the Province of Ontario

Diane Manon Martella, Notary Pubiic,
Crty of Toranto, fimited to the attestalion

of mstruments and the taking of the afidavits
for Royal Bank of Canada

Expires August 26, 2017
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CADO - Companies and Deeds Online

Registry of Deeds - Selected Search Results List

Search Criteria:
Company Name Contains cliffs mining company

Records Selected by User: 1

Reference Document  Document Registration

Number Status Type Date / Time
1 380307 Approved Power Of 2010-03-18
Attorney

From

Wabush ron
Co._ Lid.

HLE Mining
GPinc.
Wabush
Resources
Inc.

Page 1 ol'l

Date Printed: 2014-10-14

To

Cliffs Mining
Company

Location,
Community
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POWER OF ATTORNEY

KNOW ALL MEN BY THESE PRESENTS that we, WABUSH IRON CO. LIMITED, a company
incorporated in the State of Ohio, United States of America, duly qualified to Iransact business in the
Province of Newfoundland and Labrador (hereinafier called “Wabush Iron”): HLE MINING GP INC . a
corperation incorporated under the Canada Business Corporations Act, duly qualified to transact
business in the Province of Newfoundland and Labrador (hereinafler called “HLE"}, and WABUSH
RESBDURCES INC:, a corporation incorporated pursuant to the Canada Business Comorations Act,
duly qualified to transact business in the Province of Newfoundland and Labrador {(hereinafter called
"WR!" and together with Wabush Iron and HLE. the "Registered Owness") as the registeréd holders of
certain undivided interests in residential real property in the Province of Newfoundland and Labradar
{the "Real Estate”}, have constiluled and do by these presents conslitute and appoint CLIFFS MINING
COMPANY, a company incorporated in the State of Delaware, United States of America, duly qualified
to transact business in the Province of Newfoundland and Labrador to be our Attorney, for and in our
names (1) lo sell, assign, convey and transfer the Real Cstate for and on behall of the Regisiered
Ouwners, such Real Estale consisling of surface lands with such buildings and erections (f any) as may
have been erecled thereon to individuals and companies, including but not fimited to, employees of
Wabush Mires, Cliffs Mining Compan{(. Managing Agent, upan such temms as the Attorney shall deem
proper. (2) 1o sign and execule certain Agreements lor Sale for the sale of such Real Estale for and on
behalf of the Registered Owners and consisting of surface lands .and such buildings and erections (if
any) as may have been erected thereon within the province of Newfoundland and Labrador, and (3) to
sign and execule all deeds of conveyance or confirmation, and all such other documents and
assurances in relation to such sales, assignments, conveyances and transfers of Real Estate as
aforesaid and do all such other things as our said Attorney may caonsider necessary or advisable, the
whole in the sole discretion of pur said Attorney.

HERERBY ratifying and confirming and agreeing to ratify and confirm all and whalsoever our said
Attorney shall lawlully do or cause 1o be done by virtue of these presénts.

REGISTRY OF DEEDS
Registered (.Y davor ___(YICir ¢ -
2000 ar &0 oa ex [
Registiation No. «3 ;030

e

Fee Paid § _LOL) _ Receipt No 3.2 /(002
L

‘ﬁrg:s:mr of Ducds

210714373



IN WITNESS WHEREOF the parties have caused these presents ta be signed hy their duly
authorized officers as of the dates set out below.

Inthe presence of;

N CO. LIMITED

Date Drarr, I:A’.' Dol e Date {2./‘::_,—‘ {J
HLE MINING GP INC.
Date Date

WABUSH RESOURCES INC.

Date ___ Date

LR RN



STATE OF QHIO
COUNTY OF CUYAHOGA

On.this l ng day of March, 2010, before me, a Nolary Public in and for the said County
and State personally appearede‘eogl_: W fhsi Jrwho being by me first duly sworn did say that
he/she is the : Loty of Wabush Iron Co. Limited, an Ohio-corporation, that the
foregoing instrument was exééuted by him/her in behalf of the corporation and he/she duly
acknowledged that he/she executed the same in behalf of said corporation and as its and their free
act and deed

IN TESTIMONY WHEREOF, | have hereunto subscribed and set my name and affixed my
s
official seal at Cleveland, Ohio this [9"’ day of March, 2010.

Alhina M. Thomas NOTARY PUBLIC
Notary Public - Ohlo
Cuyahogo Counly
My Commission Explras
Seplember 26, 2012

NI4T 3



IN WITNESS WHEREOF the parties have caused these presents to be signed by their duly
authonzed oflicers.as of the dates set out below.

In the presence of:

WABUSH IRON CO. LIMITED

Date Date

HLE MINING GP INC.

P Belota i L

Date 2010 .03.)2 Date __20/0. 03.)2

WABUSH RESOURCES INC.,

Date Date

JUHTMAT R



PROVINCE OF ONTARIO

On this 12" day of March, 2010, before me, a Notary Public in and ior the said Province
personally appeared Michaet A. McQuade, who being by me first duly-sworn did say that he is the
Vice President of HLE Mining GP Inc., a corporalion incorporated under the Canada Business
Corporations Act, thal the foregoing instrument was executed by him on behalf of the corporation
and he duly acknowledged thal he execuled the same in behalf of said corporation and as its and
his free acl-and deed.

IN TESTIMONY WHEREOF, | have hereunlo subscribed and set my name and affixed my

official seal al Hamilton, Onlario this 12™ day of March, 2010.

NOTARY PUBLIC

1974374



IN WITNESS WHEREOF the parties have caused these presents to be s gned by their duly

authonzed officers as of the dates set out below.

In the presence of.

WABUSH IRON CO. LIMITED

Date Date
HLE MINING GP INC.
Date Date

LSl

WABUSH RES©URCES INC.

i

Date ﬁé’d— /Z, 20/0

21973417

aéu_f /‘fqnél ,}_"' 26(7




PROVINCE OF ONTARIO
CITY OF TORONTO

On this 12" day of March, 2010, before me, a Notary Public in and for the said province
personally appeared Thomas A. McKee, who being by me first duly sworn did say that he is a
Director of Wabush Resources Inc., a corporation ncorporated pursuant to the Canada Business
Corporations Act, that the foregoing instrument was executed by him/her in behalf of the
corporation and hefshe duly -acknowledged that he/she executed the same in behalf of said
corporation and as its and his/her free act and deed

{N TESTIMONY WHEREOF, | have hereunto subscribed and set my name and affixed my
official seal at Toronto, Ontaric.this 12™ day of March, 2010.

(Jllef

NOTARY PUBLIC o

21471437 ]



Attached is Exhibit F to the Affidavit
of Gary Ivany, sworn before me
this 15™ day of October, 2014

Commissioner for Oaths in the Province of Ontario

Diane Manon Martella, Notary Public,
City of Toronto, limited to the attestation

of instruments and the taking of the atfidawits
for Royal Bank of Canada

Expires August 26, 2017
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UNITED STATES SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549

FORM 10-K

>4 ANNUAL REPORT PURSUANT TO SECTION 13 OR 15(d) OF THE SECURITIES

EXCHANGE ACT OF 1934

For the fiscal year ended December 31, 2060
OR

7] TRANSITION REPORT PURSUANT TO SECTION 13 OR 15(d) OF THE SECURITIES

EXCHANGE ACT OF 1934

For the transition period from to 5
Commission File Number: 1-8944

- CLIFFS
CLIFFS NATURAL RESOURCES INC.

{Exact Nome of Registrant as Specified in Its Chorter)

Ohio 34-1464672
[ State or (Mher Jurischetion af (LR.S Emplaoyer
Incorporation or Organization) Hdentificution No |
200 Public Square, Cleveland, Ohio 44114-2315
(Address of Principal Executive Offices) {Zip Code}

Registrant's Telephone Number, Including Area Code: (116) 634-5700

Securities registered pursuant to Section 12(b) of the Act:
Title of Euch Class Nume of Each Exchange on Which Registered

Common Shares, par value $0.125 per share New York Stock Exchange and Professional Sepment of
NYSE Euronext Parts
Sccurities registered pursuant (o Section 12(g) of the Act:
NONE

Indicate by check mark if the registrant is a well-known seasoned issuer, as defined in Role 405 of the Securities
Aa YES X NO [

Indicate by check mark if the registrant 1s not required to file reports pursuunt to Section 13 or Section 15(d) of the
Ac.  YES O NO

Indicate by check mark whether the registrant (1) has filed all repons requized to be filed by Section 13 or 15(d) of the
Securities Exchange Act of 1934 during the preceding 12 months {or for such shoner period that the registrant was required to
file such reports), and (2} has been subject to such filing requirements for the pasi 90 days.  YES NO [

Indicale by check mark whether the registrunt has submitied elecironically and posted on its corporate Web site, if any,
every Interactive Dain File required to be submitied and posied pursuant to Rule 405 of Regulation 5-T (§232.405 of this
chapter) during the preceding 12 months (or for such shorter penod thal the registrant was required to submit and post such
files). YES No (O

Indicate by check mask if disclosure of delinquent filers porsuant to liem 405 of Repulation S-K (§229.405 of this
chapter) is not contained herein, and will not be contained, 1o the best of registrunt’s knowledge, in definitive proxy or
information statements incorporated by reference in Part U1 of this Form 10-K or any amendment 1o this Form 10-K.

Indicate by check mark whether the registrant is a large accelerated filer, an accelerated Rler, a non-aceelerued filer, or a
smaller reporting company. See definitons of “large sccelerated filer,” “accelerated fler" and “smaller reporting company™ in
Rule 12b-2 of the Exchange Aet.

Large accelerated filer Accelerated filer [ Non-sceelerated filer [ Smaller reporting company ]

Indicate by check mark whether the registrant i35 a shell company (us defined in Rule 12b-2 of the
Ach).  YES [ NO

As ol June 30, 2010, the aggregate market value of the voting and non-voling stock held by non-affiliates of the
registrant, based on the closing price of 347.16 per share as reported on the New York Stock Exchange — Composite Index,
was $6,354,612.868 (excluded from this figurc is the voting stock bencficially owned by the registant's officers and
directors).

The aumber of shares outstanding of the registrant’s Common Shares, par value 50.125 per share, was 135,462,509 as of
February 14, 2011,

DOCUMENTS INCORPORATED BY REFERENCE

Portions of the registrant’s proxy statement for its annual meeting of shareholders scheduled to be held on May 17, 2011

arc incorporated by reference into Part [,




ClitTs Natural Resources Inc. and Subsidiaries

Notes te Consolidated Financial Ststements — (Continued)

Golden West

During 2008, we acquired 24.3 million shares of Golden West, o Western Australia iron are exploration
company. Golden West owns the Wiluna West exploration ore project in Western Australia, containing a
resource of 126 million metric tons of ore, The investment provides Asia Pacific lron Ore a stratcgic inlerest in
Golden West and Wiluna West. Our ownership in Golden West represenis approximately 14.8 percent of its
ontstanding shares at December 31, 2010, Acguisition of the shares represented an original investment of
appraximately 522 milhen. We do not exercise significant intluence, and ar December 31, 2010 and 2009, the
investment s classificd as an available-for-sale security. Accordingly, we record unrealized mark-to-market
changes in the fair value of the investment through Accumndated other comprehensive income (loss) cach
reporting period, unless the loss 18 deemed to be other than temporary,

Quest

Through vur acquisition of the remaining shares of Freewest in January 2010, we acquired 4.2 nullion
shares of Quest. a Cunadian-hased exploration company focused on the discovery of rare carth depost
upportumiies. We sold approximately 3.6 million of our acquired ownership interest in Quest during the second
half of 2010 for proceeds of $17.2 mullion. resulung in a realized gain of $6.3 million recognized as Orher
nem-operating income on the Statements of Consolidaied Operations. Our remaining inerest in Quest, consisting
ot 0.6 million shares as of December 31, 2010, is classified as an available-for-sale sccurity and we record
unrealized mark-to-market changes in the fair value of the investment through Accmunlated other conprehensie
firconte (foss) cacly reporting period, anless the loss is deemed 1o be other than temporary,

MNOTE 53 — ACQUISITIONS AND OTHER INVESTMENTS
Acquisitions

We allueate the cost of acguisitions 1o the assets acquired and labilitics assumed based on their estimated
fair vidues., Any excess of cost over the fair value of the net assets acquired is recorded as soodwill,

Wabish

We acquired entitics from our former partners that held thewr respective interests in Wabush on February 1.
2010, thereby increasing our ownership interest 1o 100 percent. Our full ownership of Wabush has been included
in the consalidated financial stements since that date. The acquisition date fair valoe of the consideration
ransfened totaled $103 million, which consisted of a cash purchase price of 388 mllion and a working cupital
adjustment of $15 million. With Wabush's 5.5 million 1uns of production capacity, acquisition of the remaining
interest has increased our North American Iron Ore equity production capacity by approximaiely 4.0 million tons
and has added more than 50 million tons of additional reserves. Furthermore, acquisinon of the remiaining
mterest has provided us additional access 10 the seaborne iron erc markets serving steelimakers in Europe and
Asia,

Prior to the acquisition date, we accounted for our 26.8 percent interest in Wabush as an cquity-method
investment. We initially recagmized an acquisition date fasr value of the provious equity interest of §39.7 million,
and a gan of 347.0 million as a result of remeasuring our prior equity interest in Wabush held before the
business combination. The gain was recognized in the first quarter of 2010 and was included in Gain on
ucquisition of controlting interests in the Statemenis of Unaudited Condensed Consolidated Operations for the
three months ended March 31, 2010,

In the months subsequent 1o the initial purchase price allocation, we further refined the fair values of the
assets acquired and liabilities assumed. Additionally, we also continued 10 ensure our existing interest in Wabush
was incorporating all of the book basis, including amounts recorded in Accismulared other comprehensive income
{luss). Based on this process the acquisition date fair value of the previous equity interest was adjusied to $38
million. The changes required to finalize the U.S. and Canadian deferred tax valvations and to incorporale

n7



Clitts Natural Resvorces Inc. and Subsidiaries

Notes o Consolidated Financial Staiements — {(Continueed)

additional information on assimed asset retirement obligations offsct to a net decrease of S1.7 million in the fair
vitlue of the equity interest from the initial purchase price allocation. Thus, the gain resultung from the
remeasurement of our prior equily interest, net of amounts previously recorded in Accwmdated  other
comprehensive income (loss} of 320.3 million, was adjusted 10 525 milhon for the period ended December 31,
2(10.

Under the business combination guidance in ASC 803, prior periods, beginning with the period of
acguisition, are required to be revised to reflect changes o the original purchase price allocation. In accordance
with this guidance, we have retrospectively recorded the adjustments t the fair value of the acquired assets and
assumed liabilitics and the resulting Goodiwvill and Gain on acquisition of contrelling interests, made during the
second balf of 2014, back o the date of acquisition. Accordingly, such amounts are reflected in the Suatements of
Consulidated Operations for the year ended December 31, 2010, but have been excluded from the three months
cided September 30, 2010 and December 31, 210, respectively. We finalized the purchase price allocation for
the acquisition of Wabush during the fourth quarter of 2010. A comparison of the initial and fina! purchase price
wlacation has been provided in the following wable,

(In Millions)
Initial Final
Allncation  Allocation  Change
Consideration
Cush . S S Bl 0 e e i rar e R $ 880 % 880 5§ —
Working capital adjustments ... oo il 15.0 15.0 —
Iair value of wtal consideration transferred ..., 103.0 103.0 —_
Fair value of Chffs” equity interest in Wabush held prior to
acquisition of remaining inlerest ..ol 9.7 R0 _(1_7)
ST S1410 S
Recognized amounts of identifiable assets acquired and liabilities
assumed
ASSLTS:
IN-process iNVenones ... .o it $ 218 % 218 0§ —
Supplies and other inventories ... ..o oL i aLL 43.6 43.6 —
Other Curment assets L ..t i i e iin s irnennnen 13.2 13.2 -
Mineral rights L e e e 85.1 84.4 N7
Plantand cquipment ... ..o e 146.3 147.8 1.5
Intangible assets .. ... o L e 66 4 066.4 —
L0 T T N 16.3 19.3 3.0
Total identifiable assaisacquired .. ... oo 392.7 396.5 38
LIABILITIES.
Current labilities ... ... .. . e (48.1) (48.1) —
Pension and OPEB obligations . ... ... ... ... ... (80 6) {80.6) -
Mineclosure obligations .........ccviii e rnnann, (39.6) (53.4) (13.8)
Below-market sales contracls ... v i iin e eannas (67.7) (67.7) —_
Deferred tuxes ...o.vun. .. e (20 3) — 20.5
Other linbilities . ... ..o o i e 89 8.8 0.1
Total identifiable liabihties assumed ... .............. (265.4) (258.6) 6.§
Total identifiable net assets acquired .. ... 127.3 137.9 10.6
Goodwill ... e . 154 3.1 (12.3)
Total net assets acquired .. .. ... i i e e $ 1427 S0 ST
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Cliff's Natural Resources Ine, and Subsidiaries

Noltes to Consolidated Financial Statements — (Continucd)

The significant changes w the final purchase price ullocativn from the imtal allocation were due primanly
10 the allocation of deferred taxes between the cxisting cquity interest in Wabush and the acquired portion, and
additional assel retirerient obligations noted related to the Wabush opetations.

Of the $66.4 million of acquired intangible assets, $54.7 million was assigned 10 the value of a uulity
contract that provides favorable rates compared with prevailing market rates and will be amortized on a struight-
liite hasis over the five-year remaining life of the contraet. The remaining $11.7 million was assigned (o the value
of an casenment agreemens that is anticipated 1o provide o fee 10 Wabush for rail trufiic moving over Wabush
lands and will be amortized over a 30-vear period.

The $3.1 million of goodwill resuliing from the acquisition was assigned 1o our North Amencan Iren Ore
business segment, The goodwill recognized is primarily attributable to the mine's port accesy and proximiy (o
the seaburne iron ore markets. None of the goodwill is expecied to be deductible for income tax purposcs.

Refer 1o NOTE 6 — GOODWILE AND OTHER INTANGIBLE ASSETS AND LIABILITIES for fusther
information.

Freewest

During 2000, we acquired 29 million shares, or 12,4 perceny, of Freewest, a Canadian-based nincral
cxploration company focused on acguiring, exploring and developing high-guality chromite, gold and base-metal
properties in Canada. On Jaouary 27, 2010, we acquired all of the remaining outstanding shares of Freewest tor
CS1.00 per share, including its imerest in the Ring of Fire propertics in Northern Ontarto Canada, which
comprise three premicr chromite deposits, As a result of the transaction, our ewnership interest in Freewest
mereased from 12,3 percent as of December 31, 2009 10 100 percent as of the acquisition date. Our full
ownership of Freewest has been included in the consolidated financial statements since the acquisition date, The
acquisition of Freewest is consistent with our strategy to broaden our geographic and minerul diversification and
allows us 10 apply our expertise in open-pit mining and mineral processing to a chromite ore resource base that
could form the foundation of North America’s only ferrochrome production operation. The planned mine is
expected w produce | omillion 10 2 million metric 1ons of high-grade chromite ore annuatly. which would be
Turther processed into 200 thousand 1w 800 thousand metne tons of ferrochrome. Total purchase consideration for
the acyquisition was approximately 3185.9 million, comprised of the issuance of 0.0201 of our common shares for
cach Freewest share, representing a wial of 4.2 million commoen shares or $173.1 milbion, and $12.8 million in
vash. The acquisition date fair value of the consideration transferred was determined based upon the closing
market price of our common shares on the acquisition date,

Prior 10 the 2cquisition date. we accounted for our 12.4 percent interest in Freewest as an available-for-sale
cquity security. The acquisition date Toir value of the previous equity interest was $27.4 million, which was
determined based upon the closing market price of the 29 million previously owned shares on the acquisition
date. We recognized a gain of 513.6 million in the first guarter of 2010 as a result of remeasuring our ownership
interest in Freewest held prior to the business acquisition. The gain i< included in Gain on ucquisition of
conirofling interests in the Statements of Consolidated Operations for the yeur ended December 31, 2010.
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Attached is Exhibit G to the Affidavit
of Gary lvany, sworn before me
this 15™ day of October, 2014

rs

Commissioner for Qaths in the Province of Ontario

Diane Manon Martelia, Notary Public,
City of Toronto, Similed 1o the altestation

of instruments and the taking of the alfidawits
for Roya! 8ank of Canada

Expires August 26, 2017
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Attached is Exhibit H to the Affidavit
of Gary Ivany, sworn before me
this 15™ day of October, 2014

Commissioner for Oaths in the Province of Ontario

Diane Manon Marlella, Nolary Publc,
City of Toronte, timited to the attestalion

of instruments and the taking of the alfidavits
for Royal Bank of Canada

Expires August 26, 2017
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Wabush Mines owner in talks with potential buyer - Newfoundland & Labrador - CBC N... Page | of 2

Wabush Mines owner in talks with potential
buyer

Cliffs Natural Resources has 'constructive dialogue' with MFC Industrial
CBC News Posted: Jul 22, 2014 4:00 PM NT Last Updated: Jul 22, 2014 4:04 PM NT

The U.S. company that idled Wabush Mines this winter confirms that it is talking with another
company about the potential sale of the iron ore operation.

Cliffs Natural Resources has had "constructive dialogue" with MFC Industrial about a purchase of
Wabush Mines, which was idled in February when U.S.-based Cliffs determined that costs at the
operation had become unsustainably high.

Arlene Beaudin, district manager for public affairs with Cliffs' eastern Canadian operations, said "no
definitive agreement” has yet been reached, but added that the company is holding "meetings with
major stakeholders in Labrador West and St. John's."

On Sunday, members of the United Steelworkers met for an hour in Wabush, but union officials
refused to discuss what was said.

A letter of intent between Cliffs and MFC has been presented to stakeholders. MFC already has a
connection with Cliffs, as it owns the mineral rights tied to the land and receives millions of dollars in
royalties each year.

"This is good news,"” Beaudin told CBC News. "I hope it is a win-win."

Support needed from union
For a deal to work, there will be need to be support from unionized workers.

MFC, which specializes in turning around troubled and undervalued businesses, has said it is
exploring investment options for the mine in Wabush, but is not commenting for now on its plans

Under the proposed arrangement, MFC would effectively "become a client” of Cliffs Natural
Resources.

The move comes as an annual shareholders meeting looms for Cliffs Natural Resources on July 29.

The company is under pressure from Casablanca Capital, the activist investing company that is one of
the company's largest shareholders, to make a radical change: spinning off the eastern Canadian iron
orc operations.

httm-thaminmi abhn anfinirrinnmndafaassdfnimdlond Taheadanhsablainle weiomn mevmmnen ten +allem saidd 100 MRt a



Wabush Mines owner in talks with potential buyer - Newfoundland & Labrador - CBC N...  Page 2 of 2

Cliffs calls Casablanca's plan a "fire salc" of assets.

Asked if Cliffs was under pressure to reach a deal before the annual shareholders meeting, Beaudin
said no.

“There's no timeline,” she said.
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Union agrees to 3-year contract to work if Wabush Mines sold to MFC - Newfoundland ...  Page 1 of ]

Union agrees to 5-year contract to work if
Wabush Mines sold to MFC

CB3C News Posted: Jul 24. 2014 5:36 PM NT Last Updated: Jul 24, 2014 7:44 PM NT

Union employees at Wabush Mines have told CBC News they've agreed to a 5-year contract on
Thursday to work for MFC Industrial if the company ends up purchasing the idled iron-ore operation.

* Wabush Mines owaner in talks with potential buver

According to some members of the United Steelworkers Union, workers voted 87 per cent in favour
of the deal.

Earlier this week, Cliffs Natural Resources confirmed it was in talks with MFC Industrial about the
potential sale of the iron ore mine, which it idled in February.

Jason Penney, USW Local 6285 president, said union members are happy that progress is being made,
but there's no done deal in sight just yet.

"MFC's hoping that if the deal's concluded that we go back and work together as a team and that we
have a workforce that's going to be happy and it's going to be productive,” said Penney.

"The only role that we're playing right now is, again, that MFC wants to ensure that they have a
work{orce that's going to be engaged, that's going to be a partner and a team approach in order to
make [the mine] viable.”

Penney added while about half the workers left without jobs when the mine shut down have found
work, things have been hard for the remainder, who are excited about the possibility of the operation
resuming.

In February, U.S.-based Cliffs determined costs of the operation had become unsustainably high.

A sale of the mine has yel to be confirmed.
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Wabush Mines sale talks off between Cliffs, MEFC Industrial - Newfoundland & Labrador... Page 1 of |

Breaking

Wabush Mines sale talks off between CIiffs,
MFC Industrial

CBC News Posted: Oct 08, 2014 2:07 PM NT Last Updated: Oct 08, 2014 2:09 PM NT

The local president of the union representing steel workers in Labrador City says MFC Industrial has
called off talks to purchase Wabush Mines from Cliffs Natural Resources.

Jason Penney, with United Steelworkers Union, tells CBC News the potential sale of the idled iron
ore operation won't be going ahead.

More to come
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Attached is Exhibit | to the Affidavit
of Gary Ivany, sworn before me
this 15™ day of October, 2014

Commissioner for Qaths in the Province of Ontario

Diane Manon Martella, Notary Public,
City of Toronto, limied to the attestation

of instruments and tha Laking of the affidavits
for Royal Bank of Canada

Expires August 26, 2017
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2003 01T No. 3807

IN THE SUPREME COURT OF NEWFOUNDLAND AND LABRADOR

TRIAL DIVISION

BETWEEN:
CLIFFS MINING COMPANY in its capacity as
Managing Agent of WABUSH MINES
AND:
ROYAL BANK OF CANADA
AND BETWEEN
ROYAL BANK OF CANADA
AND:

CLIFFS MINING COMPANY in its capacity
as Managing Agent of WABUSH MINES

PLAINTIFF

PEFENDANT

PLAINTIFF BY
COUNTERCLAIM

DEFENDANT BY
COUNTERCLAIM

ILL OF COSTS OF THE DEFENDANT/PLAINTIFF BY COUNTERCLAIM, ROYAL BANK OF

243957 1

CANADA

SERVICES

Originating documents and other pleadings
Preparation and filing of defence and counterclaim

Preparation and filing of amendment to defence and
counterclaim

Applications

Preparation and filing of application to amend defence and
counterclaim

Preparation and filing of application to strike/amend
statement of claim and for security for costs

Preparation and filing of application for case management

UNITS
{Per Column 3)

2.0
1.0

2.0

4.0
2.0



[

Preparation and filing of Affidavit of Gary Ivany 2.0
Preparation of memorandum of fact and law for application

to amend defence and counterclaim 0
Preparation of memorandum of_ authorities for application to 20
amend defence and counterclaim
Prep;_aration of memorandum of f_act and law for z_npplication 8.0
to strike/famend statement of claim and for security for costs
Prgparation of memorandum pf authorities for_application to 20
strike/amend statement of claim and for security for costs
Preparation of memorandum of fact and law for application 4.0
for case management
Counsel fee on contested application {8.5 units per half day)
Application to amend defence and counterclaim 17.0
Application to strike and for security for costs 42.5
Application for case management (estimated) 4.25
C. Discovery and Examinations
Preparation and filing of list of documents 20
Preparation of interrogatories 2.0
Preparation for and attendance at examination for discovery 4.0
D. Pre-Trial and Pre-Hearing Procedures

Preparation of brief for pre-trial conference, settlement
conference, mini-trial, Court ordered mediation, case 4.0
management meeting or similar conference

Preparation for and attendance at pre-trial conference,

settlement conference, mini-trial, Court ordered mediation,

case management meeting, summary judgment hearing 4.0
under Rule 56A, judicial case conference under Rule 56A or

similar conference, per half day

Attendance at case management meeting under Rule 56A

of trial readiness inquiry under Rule 56A 05
E. Trial or Appeal Hearing in the Trial Division or Hearing

under Rule 56A

Preparation of trial brief and when directed by the Coun, 4.0

written argument

Counsel fee (estimated trial time: 15 days)
First counsel, first day 25.0
First counsel, second and subsequent days 175.0
Additional counsel, first day 17.0
Additional counsel, second and subsequent days 119.0

G. Miscellaneous

243957 v1
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1e)
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Preparation of Order
Preparation of Bill of Costs
Attendance on taxation, per half day

WITNESSES (estimated witnesses in defence: 5)
Experts Witnesses (2)
Fact Witnesses (3)

EXAMINERS (estimated hours: 15)

MASTERS AND TAXING OFFICERS
Fee chargeable by Taxing Officer for taxing Bill of Costs

COURT FEES
Law Society Levy

OTHER

cost of service of documents

cost of expert reports (2 experts estimated)

fees charged by mediators, and third party expenses
incurred, for Court ordered mediation

Photocopies @ $0.25 per page # pages # copies

Affidavits 100 4
Memorandums of Fact and Law 100 4
Memorandums of Authorities 800 4
SUMMARY

Total awarded under Part |} 456.25 units x $100 + HST
Total awarded under Part lil: $4,000 + HST

Total awarded under Part IV: 11.25 units x $100 + HST
Total awarded under Part V: 0.15 units x $100 + HST
Total awarded under Part Vii:

Total awarded under Part VIIl: $41,250 + HST

TOTAL:

1.0
1.0
1.0

$3,000
$1,000

11.25

0.15

$35.00

$250
$40,000

unknown

$100
$100
$800

$51,556.25
$4,520.00
$1,271.25
$16.95
$35.00
$46,612.50
$104,011.95



| appoint , the day of October, 2014 at for the taxing of the
within costs,

TAXING MASTER

The above costs were taxed and allowed, this day of October, 2014 in the amount of

TAXING MASTER

2438957 vi



Attached is Exhibit B to the Affidavit
of Gary lvany, sworn before me
this 14’/ day of July, 2016

Comﬁlisai@fojaths in the Province of Ontario

Peler John Gomf:?. a Commissiones, elc.,
City of Toronto,

th[ay Roysl Bank of Canada.

Expires June 10, 2017.
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2003 01T No. 3807

IN THE SUPREME COURT OF NEWFOUNDLAND AND LABRADOR
TRIAL DIVISION

BETWEEN:
CLIFFS MINING COMPANY in its capacity as
Managing Agent of WABUSH MINES
PLAINTIFF
AND:
ROYAL BANK OF CANADA
DEFENDANT
AND BETWEEN
ROYAL BANK OF CANADA
PLAINTIFF BY
COUNTERCLAIM
AND:

CLIFFS MINING COMPANY in its capacity

as Managing Agent of WABUSH MINES

~ SUMMARY OF CURRENT DOCUMENT
B [2003 01G 3807

" Court File Number(s):

DEFENDANT BY
COUNTERCLAIM

' Date of Filing Document:

| January 26, 2015

Name of Party Filing or Person:

' Royal Bank of Canada

'Application to which Document being filed | Cliff's Mining's Application for Summary Trial

relates:

Statement of Purpose in Filing:

| dismissing the Counterclaim of Royal Bank of
| Canada

| To oppose the Application
| LT bt

SUPPLEMENTARY AFFIDAVIT OF GARY IVANY

i. Gary lvany, of Pickering, in the Province of Ontario, make oath and state as foliows:

1 I am employed by the Royal Bank of Canada ("RBC") as Senior Manager. | have been

employed with RBC for 22 years.

253934 v3

As such, | have knowledge of the within matter.



Where | have been advised of facts, | state the source of such facts and that | believe
such facts to be true.

| previously swore an affidavit in this proceeding on October 15 2014. | repeat and rely
on the statements in my previous affidavit, which should be read together with this
supplementary affidavit

Cliffs Mining’s Authority in the Action

==l

| understand that Cliffs Mining Company (“Cliffs Mining”) claims that it acled at all times
only in its capacity as "Managing Agent” for the unincorporated joint venture referred to
as “Wabush Mines” As a result, it denies any personal liability to RBC for any matters
raised or relief sought by RBC in its Counterclaim

Cliffs Mining bases its authonty to act as Managing Agent on the "Management
Agreement’ (attached as Exhibit A to my previous affidavit) with the alleged joint
venture memhbers: Stelco Inc., Dofasco inc.. and Wabush Iron Co. Limited (the
“Operators”)

The Management Agreement refers to several other agreements that appear to establish

the contractual basis of the alleged joint venture known as “Wabush Mines”, including:
(a) a "Joint Venture Agreement”

{(b) a “General Provisions Agreement”; and

(c) a "Participants Agreement”,

| am advised by Slewart McKelvey, legal counsel to RBC, and do believe, that Cliffs
Mining has never produced those agreements, ner has Cliffs Mining ever confirmed that
they even exist. Therefore, to the best of my knowledge, information and belief there is
no Joint Venture Agreement, no General Provisions Agreement and no Participants
Agreement,

| am advised by Stewart McKelvey, and do believe, that RBC has filed an application
seeking an order to compel Cliffs Mining to produce those documents and any other
documents establishing the nature of the "Wabush Mines" joint venture and Cliffs

Mining's authorily thereunder.



10.

11.

12.

13.

14.

15

In the Affidawvit of Jason Veloso, sworn May 7, 2014, filed by Cliffs Mining in support of its
application for summary trial, Mr. Veloso refers to Cliffs Mining (not the Operators) as
having exercised the Option to purchase the Equipment in a letter dated May 27, 2003
(attached as Exhibit D to my previous affidavit},

However, in that letter, Ms. Waschura on behalf of Chffs Mining told RBC:

It is our intent. subject to partner approval, lo purchase the [Equipmeni] for Fair
Market Value. [Emphasis added.]

I am advised by Stewart McKelvey, legal counsel to RBC, and do believe, that Cliffs
Mining has never produced documentation or any other substantiation of the “partner
approval’ referred to in Ms. Waschura's letter.

Therefore, to the best of RBC's knowledge, information, and belief, Cliffs Mining acted
outside of the scope of its authonty as “Managing Agent" when it purported to exercise
the option to purchase.

As staled in my previous affidavit, in September 2003 Cliffs Mining delivered two checks
to RBC each in the amount of $108,200.00, taking the position that those amounts
satisfied the purchase price under the Master Lease Agreement. Both checks were
made payable from “Wabush Mines, Cliffs Mining Company, Managing Agent”. and were
drawn on a Cliffs Mining account. Attached hereto and marked as Exhibit A are copies
of the September 2003 checks from Cliffs Mining

As stated in my previous affidavit, as of February 2010, Cliffs Mining’s parent company,
Chffs Natural Resources, purchased all the remaining interest in Wabush Mine from the
successors to Stelco Inc. and Dofasco Inc. To the best of RBC's knowledge, information,
and belief, the Operators have ne remaining interest in Wabush Mine,

Since the date of my previous affidavit, Chffs Natural Resources has confirmed that it is
closing Wabush Mine. Attached hereto and marked as Exhibit B is a copy of an online
news article from CBC titled “Cliffs Resources officially closing Wabush Mines”. dated
October 31, 2014

To the best of RBC's knowledge, information, and belief, the Equipment has been in the
control of Cliffs Mining and/or Cliffs Natural Resources since 2003, and further that as of



16

17

18

February 2010 Cliffs Natural Resources is both legal and beneficial owner of Wabush
Mine and all of its assets and liabilities.

I am advised by Stewart McKelvey, and do believe, RBC has also filed an application to
add the Operators as Defendants by Counterclaim.

To date, RBC has not had an opportunity to request documents or conduct examinations
of either Cliffs Mining or the Operators, particularly with respect to the status of the
“Wabush Mines” joint venture or Cliffs Mining’s authority thereunder historically and at
present, as well as the status of the assets and liabilities of Wabush Mine.

As a result of all of the above, RBC has no information regarding the status of the
“Wabush Mines” joint venture, including, among other things:

(a) whether the joint venture still exists;

(b) if the *“Wabush Mines" joint venture no longer exists, the basis for Cliffs Mining's
authority to institute and maintain this proceeding in a representative or any
capacity;

(c) if the “Wabush Mines" joint venture still exists, the status and respective liability
of the Operators given intervening events of reorganization and amalgamation;

(d) any limitation on Cliffs Mining's authority to take actions in the name of the
Operators withaut written or other authorization;

(e) whether the purchase of Wabush Mine by Cliffs Mining's parent company has
affected the relationship between Cliffs Mining and the Operators.

Quebec Proceeding

19.

20

As set out In my previous affidavit, Cliffs Mining and RBC were parties to litigation in
Quebec based upon a nearly identical “Master Lease Agreement”. In fact, the same
section (section 53.1) in both Master Lease Agreements is relied upon by Cliffs Mining to
attribute hability only to the Operators in respective proportions

RBC was wholly successful in the Quebec Proceeding, with the Quebec Court of Appeal
finding Cliffs Mining 100% liable in its personal capacity, with Wabush Iron Co. Limited,

28309734 w3



Stelco Inc. and Dofasco Inc. jointly and severally liable to the extent set out in Section
531 of the Quebec “Master Lease Agreement”

21 To the best of RBC's knowledge, information, and belief, in this proceeding Cliffs Mining
purported to exercise the Option without authority from the Operators, and as a result of
the subsequent purchase of Wabush Mine by Cliffs Mining's parent company, Cliffs
Mining (or its affiliated companies) would be lable for the purchase price of the
Equipment and would take legal and beneficial ownership of the Equipment upon
payment

22 | make this affidavil in response to Cliffs Mining's application for summary trial
dismissing RBC's counterclaim, and for no other purpose.

SWORN at 1« '{ < 1+ in the Province of ™
Ontario, this {26 day of January, 2015
before me:

-

-
r

v

Gary lvany

. g A
A commissioner for oaths in the Province ~

of Ontario Peter Gordon, a Commissioner, efc.,
City of Toronto, for
the Royal Bank of Canada.
Explres June 10, 2017

TO: Paul Burgess
BURGESS LAW OFFICES
PO BOX 23198
Suite 308, Terrace on the Square
St. John's, NL A1B 449
Solicitors for the Plaintiff/Defendant by Counterclaim, Cliffs Mining
Company

AND TO: Supreme Court of Newfoundland and Labrador
Registry (General Division)
309 Duckworth Street
P.© Box 937
St. John's, NL A1C 5M3
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Attached is Exhibit A tb the Affidavit of Gary lvany,
sworn before me thi$ 26" day of January, 2015

[}

Commissioner for-Oaths in the Province of Onlario

‘eter John Gardon, a Commissioner, etc.,
City of Toronio, for

ihe Royal Bank of Canada.
Expires June 10, 2017
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Attached is Exhibit B tq(the Affidavit of Gary Ivany,
sworn before me tpis_’26"‘ day of January, 2015
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Commissioner for Oath\s in the Province of Ontario
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Cliffs Resources officially closing Wabush Mines
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SUPERIOR COURT
{Commercial Division)

CANADA

PROVINCE OF QUEBEC
DISTRICT OF MONTREAL

N 500-11-048114-157
DATE: July 15, 2016

PRESIDING: THE HONOURABLE STEPHEN W. HAMILTON J.S.C.

IN THE MATTER OF THE PLAN OF COMPROMISE OR ARRANGEMENT OF:
WABUSH IRON CO. LIMITED

Debtor/Respondent
-and -
FTI CONSULTING CANADA INC.

Monitor

-and -
ROYAL BANK OF CANADA

Creditor/Petitioner

NOTICE OF PRESENTATION

TO  SERVICE LIST

TAKE NOTICE that the present Motion to lift the stay of proceedings with respect to Wabush
Iron Co. Limited will be presented for adjudication before the Honourable Stephen W. Hamilton,
j.-s.c., or another of the Honourable judges of the Superior Court of Quebec, Commercial
Division, sitting in and for the district of Montreal, at the Montreal Courthouse located at 1,
Notre-Dame Street East, Montreal, Quebec, on August 30, 2016 at a time to be determined.

Stma 15, 2016

@o@ Thorne
TEWART MCKELVEY
Suite 1100, Cabot Place

100 New Gower Street
St. John's, NL A1C 6K3

Solicitors for the Creditor/Petitioner, Royal
Bank of Canada

311453
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