-48 -

there's a link fo identity. -
1116. Q. Right. And even for the people on
reserves, for example, who aren't actively involved,
there's also that link to identity knowing that there are
people still engaged in the traditional cultural
activities associated with trapping and hunting?

A. Yes, I would agree with that.”

O ~1 O\ LY P

[232] The plaintiffs argue that there is still a chance to save their culture and this case is
intended to assist in that goal. Through events beyond their control, the Anishnaabe at Grassy
Namrows have experienced significant interference with key elements of their traditional way of
life in the last decades. Flooding has disrupted their wild rice gathering, and their fisheries were
heavily contaminated by mercury. While the older generation has maintained its connection with
the land, the involvement of the community in hunting and trapping has declined in recent years.
This is due to many factors, but this action is important to the extent that they wish to assert that
industrial logging in the Whiskey Jack Forest has been one of the main causes of the problem.

[233] Counsel for the MNR argued that the significance of this case is much less that
the Okanagan case which Lebel 7, described as “special, even extreme”(at para. 46). Lebel J, did
not find however that extreme circumstances were needed before an order for advance costs
could be made. In this case there is no doubt that if the plaintiffs succeed, the outcome of this
litigation will have a significant impact on the parties and the citizens of this province. In fact
counsel for Abitibi tried to impress on the court how serious the consequences could be,

Conclusion on the “public interest” requirement

[234] I have no difficulty in concluding that the treaty interpretation issue is an issye of
great public importance. It will be the first time that the “taking up” provision in Treaty 3 is
interpreted on the issue of whether or not Ontario has the power to take up the lands, The
significance for forestry alone is great and give that the taking up power is also for mining and
settlement, the issue has ramifications for other aspects of the province’s powers with respect to
the Keewatin Lands. :

Is this a rare and exceptional case that warrants my exercising my discretion to grant the
order sought? -

[235] Notwithstanding the Supreme Court’s ruling in Okanagan that advance costs
funding is possible in certain limited circumstance, it remains an cxtraordinary remedy. Only
very rarely will it be appropriate to compel a party to fund litigation against itself,

3 Cross-examination of Jean-Philippe Charirand, December 2, 2005
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[236] In considering the issue of advance costs, Mr. Justice Lebel considered the factor
of access to justice, particularly in litigation over matters of public interest. He observed that
“[c]oncems about access to justice and the desirability of mitigating severe inequality between
litigants also feature prominently in the rare cases where interim costs are awarded (at para. 31).

[237] In addition to the public importance of this case, the plaintiffs submit that Grassy
Narrows is challenging an economic activity that has imposed and will continue to impose on it
high cultural costs and that has provided the community and the vast majority of its members
with no economic benefits. It is submitted that, in addition to the three clements of the
Okanagan test, an advance costs order is warranted by this particular economic imbalance in that
pursuant to an advance costs order, Ontario would be paying a relatively small portion of the
Tevenues it derives from forestry in the Whiskey Jack Forest to have tested, once and for all, the
constitutionality of those activities, which are being carried out at the expense of Grassy
Narrows.

[238] Although the Grassy Narrows Trappers’ Council and Ro ger Fobister, a member of
Grassy Narrows do have contracts with Abitibi, and there appears to be untapped economic
opportunities as a result of forestry, that Grassy Narrows has not taken advantage of, there
remains a serious economic imbalance, and as I have already stated the stakes in this litigation
are high.

[239] In my opinion the public interest is not served if the plaintiffs are required, as a
result of lack of funds, to abandon this action. Certainly the public interest is served in ensuring
that the treaty interpretation issue is tried,

1240] Counsel for the MNR argues that inevitably, an advance costs order limits or
eliminates incentives on plaintiffs to litigate in an efficient and responsible manner, and very
considerable sums of public money are in issue. He referred to the Tsilhgot-in v. British
Columbia® action that followed from the Okanagan ruling, where the plaintiffs’ counsel
cstimated the costs in 2001 as likely being in the neighbourhood of $600,000. The plaintiffs’
actual costs of that proceeding have since that time exceeded $10 million and the matter is far
from complete. It is argued that in this matter, the plaintiffs> estimates for costs have already
dramatically escalated, from “tens of thousands or possibly more than a hundred thousand”, to
“in excess of 2 million”, to 2.8 million or more

(241] Plaintiffs’ counscl submitted that it is not in the plaintiffs’ interests to protract the
litigation given that logging is ongoing. He also argues that the court can control the process to
avoid abuse including the phasing of issues.

[242] As the court in Okanagan held, where an order for advance costs is granted, “the
order must be carefully fashioned and reviewed over the course of the proceedings to cnsure that
concerns about access to justice are balanced against the need to encourage the reasonable and
efficient conduct of litigation, which is also one of the purposes of costs awards. When making

*(2001), 12 C.P.C. (5" 292 (B.C.S.C.%; (2002) 21 C.P.C. (5" 32 (B.C.CA)
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these decisions courts must also be mindful of the position of defendants. The award of interim
costs must not impose an unfair burden on them.” (at para. 41)

[243] The parties agreed that this hearing would focus on whether such an order should
be made, leaving aside the issue of the appropriate terms of such an order, to be dealt with at a
later time, if necessary. The issue of the scale of costs, hourly rates and form of any order for
advance costs that I might make were not argued before me. Obviously lessons learned from past
experiences with these types of orders will need to be applied to avoid these difficulties and
ensure that an order for advance costs does not undermine the usual incentive plaintiffs have to
conduct litigation in a cost effective manner. I am confident that as the Rule 37.15 judge that I
will be able to fashion an order that balances these interest and one that will be reviewed on a
regular and ongoing basis to ensure that this litigation is conducted in a reasonable and efficient
way.

[244] By desling first with the question of the proper interpretation of the “taking-up”
provision of Treaty 3 and specifically whether or not the province of Ontario has the authority to
take up the Keewatin Lands for forestry, I will also be able to address the concerns raised by
Abitibi that as a private litigant that they not be burdened with great expense which will be
unrecoverable. The plaintiffs seck a declaration against Abitibi that the forestry activities carried
out by Abitibi pursuant to its forest license violate the plaintiffs’ rights to hunt and fish
guaranteed by Treaty 3. The plaintiffs have not argued that the issues raised in the claims against
Abitibi meet the Okanagan test. The claim against Abitibi will not be dealt with in the first
instance and although Abitibi will be indirectly affected by the outcome of the treaty
interpretation issue, that is really an issue as between the plaintiffs and the Crown. Abitibi is not
caught in that dispute and it will not be necessary for Abitibi to participate in the determination
of that issue. If Abitibi chooses to do so it cannot in my view complain that it has been unfairly
burdened by irrecoverable costs.

Disposition

[245] Accordingly, 1 order that the MNR pay the costs of the plaintiffs on a partial
indemnity basis, in advance, and in any event of the cause, with respect to the plaintiffs’ claim as
set out in paragraph 1(b) of the Amended Statement of Claim. The order is limited to the cost of
determining the issue of the interpretation of the “taking-up” provision of Treaty 3 and if
necessary, the plaintiffs” constitutional division of powers argument, so that it can be determined,
as a threshold issue, whether or not the province of Ontario has the authority to take up the
Keewatin Lands for forestry.

[246] In coming to this conclusion I am of the opinion that this action should proceed
first with the determination of the treaty interpretation issue concerning the “taking up” provision
of Treaty 3, which I presume is the basis of the declaration sought in paragraph 1(b) of the claim.
The argument of the motion proceeded on this basis and this is the issue that in my view meets
the requirements of the Okanagan test. I have added the constitutional division of powers
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argument advanced by the plaintiffs but as set out above, I am not certain if that aspect of their
argument is in digpute. The scope of the issue to be tried can be determined on the next
attendance before me.

[247] | Iaskthat counsel consider the best means by which this treaty interpretation issue
could be fried as a threshold issue and that the definition of the issue fo be tried, the procedure
for the determination of this issue and the other terms of this order including hourly rates,
budgets and the timing and quantum of payment be brought before me for determination as soon
as possible.

[248] I am not satisfied that any of the other claims in the action warrant this
extraordinary remedy and so the motion is dismissed with respect 1o the balance of the action
without prejudice to the plaintiffs to bring a further motion if they are successful on the treaty
interpretation issue.

SPIES J.
DATE: May 23, 2006

2006 Cani )l 35625 {ON SC) -



COURT FILE NO.: 05-CV281875 PD

DATE: 2006-05-23

SUPERIOR COURT OF JUSTICE - ONTARIO

RE:

COUNSEL:

WILLIE KEEWATIN, ANDREW
KEEWATIN JR., and JOSEPH
WILLIAM FOBISTER on their
own behalf and on behalf of all other
members of GRASSY NARROWS
FIRST NATION, Plaintiffs and
MINISTER OF NATURAL
RESOURCES and ABITIBI-
CONSOLIDATED INC. Defendants

ROBERT J. M. JANES and
DOMINIQUE NOUVET, for the
Plaintiffs

D. THOMAS H. BELL, MICHAEL
STEPHENSON and PETER
LEMMOND, for the Defendant
MINISTER OF NATURAL
RESOURCES,

CHRISTOPHER H. MATTHEWS
and COLLEEN E. BUTLER for the
Defendant Abitibi-Consolidated Ine

REASONS FOR DECISION

SPIES J.

2006 GanLti 35625 (ON SC)



(0S NO) 5285¢ |7UBS 90pz



TAB 3



3. Communications, Energy and Paperworkers Union of Canada, local 145 v, Gazette
{The), a division of Southam inc., December 18, 1999 (500-09-007384-085);




COURT OF APPEAL’
FROVINCE OF QUEDRC
MONTREAL REGISTRY
NO, S60-09-007354-35%
(300-05-039701-980)
December 13, 1999
PRESENT: THE HONCURABLE ROUSSEAUHOULR
CHAMBERLAND
FORUET J1A.

COMMUNICATIONY, ENERGY AND PAFERWORKERS UNION OF CANADA,
LOCAL 1458 .

APFELLANT - (implesded party)

end

TUTA BLONDLN,
ERIBERTQ DIFAQGLO,
UMED GOHIL,
HORACE SOLLOWAY,
FIERRYE RENETEZ,
MICHAEL TROWMSON,
JOSEPR NRAZEAY,
ROBERT DAVIKS,
JEAN-FILHHE ’
LESLIE §TOCKWELL,
MARC TREMBLAY,

AFPELLANTS - {impfended partlzg

v
THE GAZETTE, A DIVISION OF SOUTHAM e,
RESFONDENT - (pethioner)
any R
MTRE. ANDRE §VLVESTRE,
IMPLEADED PARTY - {résgonden)

. @’3
VALIDATING CODE = GBZGiBRERD
510

H-N23427-997




S00-053.007384.585 " .-
S00-09-007415-987
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THE COURT; - Rullng on the appeal by appeltants from a judgment ofthe
Superlar Court, Distriet of Montrdzl, handed down on October 30, 1998 by the

Honaursble Justice Denlelle Grenler, who allowed the respandent's motlon for Judictal

reviow, declared that the arbitretes had exoreded his Jursdiction in allowing the
prievance of June 4, 1996 and quashed the arbitrel award that had ellowsd 1he grievance;

Having examined tha fle, heard the eyldence end deliberpted;

" For tha reasang exprossed Ine the wiltten opinjon of Rousseau-Houle JA., with
which Chamberiand snd Forget J.A, concir;

ALLOWSE the appeal i part;

ORDERS tha rtypondent to submit 10 the procen of exchanging best fins) uffers
within 3¢ days following this dectsion;

QUASHES the two orders by the arbitmator on the payinont atd reloibursement of
the selaries and benefita lost becass ofthe {ock=out;

RETURNS the filo tu ths arbitrator, who will determine, If necossary, the
demages that could be granted the 11 appellants firilowing the smployer's fallurs 1o
respect srticla XI af tha 19877 agTeement;
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Do the Communicetions, Encrgy and Paperworkecs Union of Canada, Loce! 145, & .
(the vnfon] and the 1) typogrmphere sdll employed by The Grzefte on June 3, 1996 heve
the right to demand fhat the amployer accept e compulsory ndjudication procedura for
the renewal of tha collective agzeemont provided for in the 1957 tipartits sgresment?
Aro the 11 employas sppeflurity entitlad to the aalaries and other benefita they have lost

since the lock-out?

The union and the 11 typographers wod their ease hafora (he edjudicator, The

decislon waa quashed by the judgs of the Superior Court, §

The focis
-
Untl) 1982, the union and the employer weee bound by collzcrive agresmenty that
fave the unfon exelusive jurisd{etion over the wark done by the employeos, In 1982, in . ;

return for the right o introduce majer technologieat chenges that were necessary in order
1o remnin competitive, the smployer negatiated a tipartite agreemont with the ynign and
tha zwumphm in the compasing room guarantesing Job ascurity and & salary for
the typographers unpi] the aga of 65,

‘Tha nmein points of this agreement arg as follows:

= ‘Thoagreement shall only comix fato effect ence the agreamient og job recorlly
provided for In the colfeetbre gprecment or In abaequent eolfeetive apresmenty . s
Verminzter, s exnicalled, hpses or hecomes Inapplicadle {ard. 1),

+ The sgrecmant aludl remaln in eifect ulll 2l the cmployeea whio slpned It haye ] :
cansesf thelp employmtanty ulfTastely unth 2017, and no ravty thell pale the :
aubjects of the prezent agrerment during future negotiatians for the roncyl of ¥
collectlye agreeroent (erd, 1),

Tt veturn Iog the sight 1o po shead with fechnologleal chadiigey, the employer
agrees {0 guxriniee amd guaranteer 1o protect the smpluyeee pamed In Appeodizi
agatrx the logt of vegulnr fulldime emplayment 1a thecom peding raota, The fisll-
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Hme cpaployment gusranteed shalf bo employszent with full s2hury, ot lostt al the
rate provlded for [p dny collectlve sgreement negotinted by the parthes from fime

to thme {are, ITD),

The agreenent thall ondy, coace 1o wpply 15 80 employen by resson of death,
voluntary rediuatlon, ead of crployaaent at fae ago of 65 oy dismlsaai {urt, IV),

The agraament chull biad sty buyer, sutcessor or ksalgee of th exployer (art.

An employee tranalerred (o austher depariment shall veonln uljeet to o
rgreemant (ard VI,

Ia =gse af & dispute over the Interproation, applieation or vielntlow of thls

sgreement, the grievancs procedurs provided for bu tha collective agrecment in
effect ut the time tha grieyanss Ir filed shall spply (ait, VID),

orceaws ta ect a¥ the coetiffed bargalnliig sgont, an

-
= Should tht unlon cease to oxlil
reo lo the gricvance preceidure

cmployee named In Appendic ] shell have recow
pravidéd for (b tho Lebonr Code,
Whea thfs agroemant was signed, th perties provided ex follows for its
Ingorporation into the colluctive agreament ss Appendix C:

frmnstation] |
‘The purfles agres te repraduca below (he syfdenca of an agreement concheded

betwdeg them on November 12, 1982, "Thls ngioement fovms pard of the prevent
eolloctlyeagrodment slihaut-4has fact aiteoting Jis clvil eifeatp oufslde the colloclive
agreements Therolarey the partles declors (hat [i be (hefy Tutention that 1he jald
sgreement rovaln i Sl foree jubject (¢ the ferm snd eonditions contalned Ins 1,

naterithytending the explratlon of ihe coltoettvs TR

In 1987, the employe, the unlor and the 132 cmployess stil] working for The
Gozetto [n the compasing room reftersted tho maln points of the 1932 agreement, adding
& safary indexing formula to compensata for the unlon’s ghving up the unlon pratectlon

chouses. Artlcles X and X1 wors sl1o added: !

#
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[ Trinshuifon)

X, AMENPMENTS

The paciies nchavrledge that 31 tke provislens of the proveat agreement comtiiule
Iervid xnd condltlonn (hat ave exsentlsl to ihe valldity of the agccement,

Consoguently, IF i proviilon of it kgreement, Ja wholaor fa part, wero 1o be
dcdugd \'ulldyj'lnupgflll\'; or Inspplizably by 2y eompetent tribugad or by o, the
Contpany wad the Unfon sgres to meel fomacdfately In order te conclude an amended
agreement that would b binding on ajf partier, Yt fs apreed In prinefple ‘3“ the
eseentlal elemanidsof thexgresatany will be malntalned? by mexivrel ameading
formulas, equivalent providions os wny other ngreegtent concluded by the partlexjn

thelr negatintlons,

1f, within nincty (#0) days felfowing such  dealilon by » tribunad or by tarr ay
referreid (o above tha pariles arsunablo fo reach xuch an amended sgreement; the
paviles agree that the poovislony bl.the proseat sgennestamd the coltectlve
ngreement shell remuin I effods sl one o7 the ofhbr of the pariled exorclyes Hs right
fo sirike or to a lock-out py provided for Inn s2etlon 107 of the Québes Labour Coda or
until an avrard Iy rendored By an achifrator et pravided for (n the followlng sactlan of

{hlr ngreemtnt,

XL RENBWAL OF COLLECTIVE AGREEMENTS AND DISPUTE
SETTLEMENT

Withln olacty (95) drys preceding the expleation-af'the colleetlve agveemant, the
Emplayer snd the Unlan can begin negotlatlons far a new cofleelive-agreeront The
lermts and epndlifons of te agrecmont shall rematy Inefeet sedIl 2n agroement [y
reached, ag srvard la rendeved by an arbltrator or coe of the-partics axerelies [ty Hghe

¢ atrllic or to o tock-ont,

Tu tho tivo weehia preceding fio aequisition of the Heh! te strilia or to 3 Jock-ouf,
Inclutling the acquisition of shach & elyht hy the applization af arilele X of (he prosent
sgreemenl, ant ar the ofher of the pirifesean retuive thal “best Bl offars® bo
txchunged, in whichcase both Furﬂu oy present ivelrolfers simulisnepusly, in -
writivg, within Wi nert forsy-aliht (48) howrs or within snother ferdod of tma the
partied dgree to. The “Yest finsl offers” shall'tontaln only thoye clauses or pards of
cinuse on which the pertles bave not yet sgeoed, I they 3l il to sgree, teloroithe
right 10 shvile or 10 & Jock-cat Is gequired, one or both partes can submit fAc
Ulsagroeaitnt to en arofivatoy chastt In tha pisnney provided for by the grievance
procedurs ia (he tollective.agrezment, I sach n roquest In submltted, the srblirator,
niter fivlng both partics theopporiunlly o make thele representations on the merls
of-thelr rempective rroptmh. SANI gelect onv.sat of Gest finad offers In lts enlirely and
rejeet tho olber fo ly entfrety, The achiteatocts dectylon shalt be fnal and bladlsgun
bolls prriles und sbell becomo en Intagral part of the colleetlve spréement,
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Article X grovided fora compulsary enendmont foniuln thould the agreement be
dectarcd vold, Inonerative or ineppiicable by s tbunal or by Taw, At the time, the Ladonr

Coat had not been amgnded to allow & collective agroomont to last Jonger than thres
years, Tho text of this articio and the naw artislo X1 on 1he renownl of tho collectlve
agreements end dispute setfemont Iy also found by article 2(b) of the coltestive

agreament;

{Trandation)
Artlele 2(5) Wit the alnety (30) deyz precedivg the exylratlon of the progent

Collective Agreemant, the Bmployar snd the Unlen cwn beglh negotiations far & new
collezliva agreemtent that wiil coma Inls effect an May 1, 1596,

In ibo two (3) weehy prizedieg the acqulftlon of the right to strike or fo u fock-out,
ncluding thoracquisitich of quch & Fight by the applleajlen of arilcle X of the
rgreement found (&' Appendix O of thp preszal colleotive Agresmint; the partles can
apresio axchangs “Yest Mol offecs™ and shall do a0, if applleable sImultanconaly, in
writlng, withln the et forty-cight (48) houre v within nnuther pefod of thme the
pertlef ugees to, The Yoyt fnc) offory'shol conlaln only thoss clausiny or pariy of
clouats ai which the prrtles havo not yot ngreols If thoy stlit 7alt 2o agree, befora the
Heht to strdlie or 1o n Fock-urinxequired, S0 purtfes oxn submi thy dlenpreemunt to
&% arbltvptor choren In the monner provided rur:{ tha gelvvence procedura in the
cellective agreement: If weh & sequest Inyubmbth  the arblizator; afler phviog kotb
Pdriles tha.opportunity to make thely Fepresentnllonron tha.mexdts ol thefr respoctive
Propromlsy shell soleet ong rof of host Minalaflers In ftx enflrely nad refect the olhar In
It entlroty, Tha neliftrator's declslen shall be ot and blaulag ox both purtiex zag
shal} becosne Sn Integend purt of the olicetivs agrosmont,

Tha lerk and candllions of tha present Collertlvg Apreeraent shall remaln In effect
unill vne af $he pariles exerclees iy clght i strike or iv & lock-vag =3 dererbed [ tie
parsgraph above,

These artlcles were designed to snsura the continuity of the commitments mads by the
employer and (o provide & compulstry whitration mechaniam for renowing the colloctive
agresmont,

As they had done in 1982, sach of the employeos stgned this agresment, whish
wa Incorporated Into the colloctive sgrecmont 28 Appendix C, In the same termy os In
1982, the 1982 agreement becoming Appendix B, The 1982 and 1987 agrectnsnts

.
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reproduced In the eollective agresments provide essentially for; (1) an employmant and x
sslary guarantes, (2) an agreemant not to renegotints the guarantesd protection snd {3)a
compulsory process Jor renewing the collective agreement,

From 1587 to 1992, the composing room staff dearegsed constantly through
attrition and tha tranaler of smployees into otker services, Tn 1992 and 1993, employer
reprezentatives infbrmed each employse Individuatly of the need to reprganize the
cormposing room and Lold the unlan thet the smployor plenned 1o rensgotints article 2(h)
of tho collective agrecment, which made asbltvation abllgatory,

8ince the employer and the union wera unahla 1o aprea ou the terms of a new
collestivo agresment when the old one expired, on Aprll 30, 1993, they resarted 1o the
best final 0ffers mechanism provided for in article 2(b) of the collsctive agreement und

avtlele X1 of the 1987 sgreamont apperdad 16 &,

Arb I:ramrLEbaeuﬁ 16 whotrt the best final offers were submiited for arbhitation,
had 1o sxemine them and neeept one set In its entirely and rojuct fhe other, also in ity

entlrety,

Meanwhile, the smployer decreed a lack-out on My 17, 1993, The achitrator first

hud to derl with a grievence between tha same pariley, In which ths union claimed that

the employer could not exerclas jis tight to = lock-out as Tong g9 the callective agreament

had not been ronegotiated or decided by arbitral award, Gn Navember 18, 1993, arblimtar
Leboeuf dismissed thia grievance, Ho concluded that [translation] “the face that the
parties kid sgread that elther one coutd impoze on the other the exeeptional arbiteation
process provided for in artlels 2(0) meant no marg than that and certainly did nat Inciude
a rerunclation, explicit or otherwise, of tha dght to sirike or 2 lack-out, This right
continies to exfat, aven within the Provess in guestion”,
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On Avgust 18, 1994, arblisetor Leboouf rendered hls wwird and retained the
employer's best final offers because he boffeved that they were In ths bast interests of
‘The Gazeite, which was experlenclng financie! diffloufties and way paratyzed by the
attitude of the unlon, whick reflsed to sutherize employec transfers to other deparfments,
These best final offers included an lmportant change to artlcle 2(b) of the colledtive
sgraemant snd article XI of the 3957 tripartite greement. The process of exchanging best
finul offars, which hed been compulsory, besame optional, A chengo was also made lo
the 1982 agreement, seproduced {n Appendix B, The employer could now trenafer its
employeas Into other departments or poeitions as the firm rogulred, without cbieining

sutherlzatlon [rom the unfan Lofarahand,

Thesa (wo changes gavé rise 1o pppendices B-1 and G-, which ware lnseried, in
keeping with the arbitral sward, inlo the 19931996 collentive agreement, Appendix C-
13 the ane that makes the process of exchaoglng best offers optional, The introductory

text stotea that:

[Teansinivn]

The prrifes agreo 1o smend ad spesiliad bolow the torms and condithons of Appendix
€, which ls an agreement ordpinally coucluded bebeea the pariles on March 5, 1987,

The present ppreement, 83 well a0 the pru'cqt smendmenk; ahall be decmed to be the

anly Jeped text, roplacing any agresrment(s) praviousty conclided un these polnts,
Appendix C-1 Is thus at the heart ol the dispute, since, when the collective agrésment
explrod, on April 30, 1996, the employer refitsed to exchange beal fina) offers.

The new appendices B-1 and C-1 wers not signed by the employees wha were
partles to the ugreements of 1982 and 1987, but only by the unian and the emplayer, Tho
purttoular clreumstances of the signing are wotth describlug. When the employer ended
the lock-cut, on August 24, 1994, ihera wera only 62 employees (eft in the composing
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saom. At thet date, the employer sent each png of them a letter informing them that ehnir.'
presence 8t work would not be required until farther notice. Gn September 14, the
emplayer made an end-of-employment offer including 2evernnce psy. This offer was
conditlonal on accoplance by at least 45 typographers and on the union's sgrecing ta
refrain From sny rocourse or clalfm sgalnst The Gazette. Around October ), 51
typographers hed nccepted the offer and on Octobar 3, the union end the employer signed

!

the following ngreamont:

[Transigtion]

Hy these presents, (ho Unlon walves el ctalme of any kind whatioever egainst the

Company originating In or resulting from the logk-out of fta members by the

Campany an May 1% 1993, including foture elalmy or existhng clam) that hava ngl

yet heenr prerenied,

On Databer 14, tha unjon snd the coployer signed the colloctive sgreement
including the former 1982 and 1987 agreements reproduced in eppendices B and C and

the new appendices B-1 and C-i,

The 1! typographers who rofused the employer's offer wers not called back to
work, The employer did not offer them & position but began paying them a salary sgaln
on August 24, 1994, On Februu'ly 8, 1995, the uniur filed a grievance demanding that
they be oafled back to work. Qn April 25, 1996, acbitrator Foisy ordered the emplayer la
ru-open the composIng room and recell the 11 typographers no Jater then Aprii 30,

On April 30, 1996, the unian and ench of the 11 employees Tnvited the employer
ta submit lts best offers with o visw 1o renewing the collective sgraoment that expived
that day. On May 3, 1596, the empluyer refusad the fnvitatlon, stating thet the process ¢

was now aptional,
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On May 59, the union and tha employer agreed to postpons until May 25, 1996 (he
implementation of arbitrstor Foiry's awerd and to postpone unti] June 3 the date on
which they acquired the right ta strlke or lo a lock-out. A few propusals conceming
working conditions wera sxchanged but dectared unacceptable by the two parties, On
June 3, 1996, the employar declared o lock-out, Tha Ul typographers who hsd not been
glven thelr jobs back since Mzy 17, 1993 lost them 2l! over 2gain,

On October 4, 1996, the smployer suggosted that talks be resumed fn prcslcncc
of 8 conclilator but Ihere was no follow-up. The lock-out was therefore stlll in affest in
the fell uf 1999,

Two grisvancey were filed on behelf of the unlun end cach of tha 11 employess,
the first on May B, 1998, when the 1993-1926 collecliva egreement way still in oiffecl. It
conosted the employer's rofosal 1o submit Its beat fnal offors in resgonse (o those the
union made en April 30, 1995, The erbltralor wag asked to declara that artide 2(b) and
upgendioes B-1 and C- of the collestlve ngreement reached afiar Mtre, Leboeuf'y
arblira) sward wers vold and without effect sgalnst the uniun and the compirinants, end
that ualy sppendices B and C wers 2pplicable, Arbitrator Sylvastre dlsmizsed this
grievance bacause Ha could not, as arbitrator, roview or invalld;xtu the awacd rmade on
August 18, 1994 by erbitralor Leboeuf, which stood In lleu of s collectlve agraement,
Arbitretor Leboeuf had acespted the smployer's best final offers, which took from the
typographters the rights conferred on them in the agreements signed in 1952 and 1987, No
motlon for a review of tha awerd had bean filed with the Superlor Coun, which alane had.

the jurlsdiction to canoel i,

" Tha second grievance was filed on Juns 4, 1996, the day after the lock-out, Jt rexd

os followa;
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[Translativn)

Lozl 145 of the Comrnunlestions, Encrgy and Fagcrwarkers tnafan of Cenads (CEP
Lotal 1453 and esch of the 11 slgnatarice mentioncd below s contesting the declsion

of Thy Oazcite {n divitlon of Saulhsm Int.) to:

- veluxe gramit {o canrent te the process of cochanglag “bedt faal aifers”, 1
requived bry 5 notlce fram |Be urnlon 2od the 11 complalnanis oz April 30, 1996

. detres 2 Iock-out a3 of Juna 3, 1956 with, a2 a resully an [atevruption of earnings
far tha 13 complalnanin And the suspenston of other bewelite provided for under
it cottectlye Jabour agreement nad the eripardite sproementy of Noveriber 12,
198T and March 5, 1987

«  refuge to mulntaln tho candlilons In force hefare the lock-oul war declaved, that
i%, the pald presence at work of the comphalngals, deapite she provisfons of acticte
¥7 of the tolloctlve sgrenment and despifc the guavontce (v malnialn the standard
of Hlving provided ferIn theardpariita agreement soncluded op br dround Morch
5, 1967,

The present pricvance (x Slud under the collective labour sgreroend and each of thy
trlpariite spreements slpred oo or shost November 32, 1982 und Mirch 5, 1987,

+

We ast the arbltrator fo declars and acder the followlng:

tols To order thir employer tn sobmlt (o the process of ¢schonglig best final offers
and o rend Ja¥lafost finad offera®” fo thaunlon shd the 13 eompishiamia
without delay;

2- Ta declare he trlpnrilts ogreementy reached an ov sbou! November 12, 1982
and March 3, 1587 In ful) ferce, pnd to obligs the employer 1o vexpeet then

3 To order the employer to conflnoe {o pay ¢ach complalnnat the sulsry xnd
othet benelits reaplting from tho callecilva Isbour aprerment and tha
Ixtpariiie sgreementy of Noveraber 1952 Aud Warch 1957

4~ Ta order the relmburacmzat of Any 2afary o siher bercdit fost follow(ng or
Ay & realt of the lack-ourt, with Interest)

5 Ta mska ray other order ntccasary 1a preserve the parlles’ Hghtsy

wnd; [n the Inferim?
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e To qrder the employor (¢ malntaln, untl the final docition le rendered, Lhe
zonditlons that exlafed prior to the lock-guly

Te To wake any ather ordee ncenary to xofeguard the parisy’ rights,

Arbitrator Sylvestre tliowed this grizvance oa Pebruary 5, 1958,

The arblirg! nwgr

The arblirator acsepted he proposaly wade by the unlon and the 11 employssy

according to which the two agreements slpned in 1982 and 1987 had survived che
expiration of the colleative agresment i 1994 and the declamtien of's lock-out. The
esaential elomenis of hie declaion ers found at pugex 110 and 33 of tho award:

Itdpcicerthat vhen thoy signcd the 1583 and. 1987 sgreeeieotyand appendnd them fo
the collceilve ngreements coneinded ot Lhe thing, the partizy infended them 1o continee
until 2057, The emplbyer ond the knlan could pot hrve exproased mora clearly thelr
intentlon to-opon {he.doar o the typographicrs ar sigantaries aud intereated puriles
when they declared, In Novamber 1982, In the Intevduilon, ifiat the dgstement wits
between “The Gaxelte”, (ra *Syndieat québleols de Mmprimarfavt dex
communicaglans, {oeal 145" éud “hic employers’ employsos, tofnliing 20D, whoxe
numyed are liatod b un sppundis o thiy document®, They stfpuinted, fn onifele I, it
tha agreoment would remahs I Toves untfl all {ha employesy mentiontd ha lofl fhcly
Joba, snd (hat nono of tiit pactler could rufse thosubjects of the agrvement during:
futurz nogatlations to renav 4 collective agreemsent, One of the subjecis of the
agroement, tha gyarantcs glven by the emplayer thatthsemployeet identifled would
e grratected.npadisl she Josw' of {hely regnuluy Fublaitine folm N the sompantisg raein
doaplte the Iatroftugllon of mur fechnolowy, apperred In meticta 11 To stdlilon, ¥ wns
agreed afthe Ume that (ho npreement woulyl coma Into forge’only onta tha ugreemenl
appended to the eolfestbve-npreemonts nnd concluded betiveon {he employer g tho
unigo had ferainated, besn romoved, been cancelied, or had lopscd, Lastly,cach of
the.200 typographer slgrod ¢ho agreement, attoatng [a-tha frel thor they had rend
anil untdorifood the text.Mand especlally thnl}mﬁ]ob will tereinate ot therdate plven
balow Gi. sud that ., } Ingred to e doued by dho terma ind cendMtions of thiz
ngeceinent o3 a'party to [ fresentr, the whola I wiloess whiersol T have algned
below®, Atdhe same Bnté; ihe unton and the entloyaragreid to reproilzer tho
agreement o3 pn Inteprd art ofthe eollective nxeeemant they wore ngning "withoul
that fazp aifecting 1e clell effecty oaisids ibe collectlyeagreement®,. They dectardd that
H was "elr Intentlon tant the $21d agreement remafe |n full. féreo, subject lo flie,
terms antd contlitiona therelu, netvlthatanding theexpleatlon of the cotlcetive
agreemont®. Given such clepr-toxfs, il 1rould be to dewy ihp evitlence a0 conclude that
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the agreement Involved onty tha to partisd mentioned In the Zodawy Corle, the

empleyer and the unlon,

Tlve years Inter, 1 1987, the same Ihres pacthes algned anetfier agreament of
the samo sort. They reaffrmcd tho guarantes of fob preurity untlt the sge of 85 for the
132 typographers 1ill} on the Job and addert, an ésealntor clause xs wall ra claugo
creatlapa pecehasiton for ranswlng tha coleetlve agreementt and settling dimpates,
On thixlzst polot, they wauld excbange best finel affers and,should they fall fo ngres,
wubmlt the mnlm:tu D xebitrator of ther ebslcs whio, after exam!inatlon, weuld
tefect ono of e vo bust fnal offers and yelect ike oihar, The decttlon would ba final
nHd binding nnd would becoma an Infograt parl of the collective dgrecdiont, The
partles alsa spipendad this sgrscment 1o the colleetive ap trlih the same
Introdutiory remavk thai the Sact ihat the agreemunt wa appended (0.(he colleciive
azreement wauld not affeet "ty civit effests cutsfde the eqilective Bgre ,

.

Tt sinuatlon Ih this case o very unusl, bot the partics wanted [t that way
fo ensure the eoorlmied exlstones untl] 2017 of the commlirenls mads by the
emplayer in 1983 and 1987, They have to guard sgalnst ail the sltuntlosts that can
Ihreaten Jobr security, Including ihe ermination vf k collzctive myrecrient, In the T
befare vy, the collattlve mgreement &xplved om April 30, 1996 apud ity effects ended fhe
follovvlug Juzte & vhen a Jock-out was d:tlxred..’rn tha judxment of the understenad,
ihe trlpartle sgvecmenty then caint Inte Hleet Acoordlig 1o wrilshe I, onch of the
1922 any 1087 agreeinents vras to coms “Ingo-fares only ance the Job seeueliy
sgreement proviled for In tha callectlvn agreersent betreeen iha employer and the
stove-mentlonaif imlon, or Jubsequent cafleetlva sgreeementy, ended o, Tho
orkltrator agsha palate out thet, unilie the cesa in La Compagnla Paguet Lide,

AeGavin Tonstnarrer Lid, Hémiond o CATMAR, \thers thy emplayer had reschad
Epeeiile tprzesnents with Indlvlduxly, thesg twa agreemionis were signed by threo
partlcy, Including vhe 31 camplafaants, Kitre Dexullew veferved ta the Incon prucus
auturo of the resulls 1 the polifon of the unlon and the 38 compleinnnie way 16 win
the duy, Betwcon whom, he xehted, wonlt tha Yepl ftanf affery b exchangod, eitd to
wwhat ead? To have a collecilve agreemeni slgeed by esch of the 33 compininxaty s
well a5 the union and (ke employer? Ha qualified the aliuntion ay honsemalesl, The
uatlerafgned antal admly thal (he effeet of these proceoding by untanial hit nekats nut
that It tawhal the purtles wanicd, Tho unlon oug the employer created vequlred
r1¥hu_ far the bypogruphere, Includlng Inb seevsity unit! the 22 of S5 widl & regulne
4alasy adfusied lo the cort of lying, Nedhing tn liv prohiblivnueh 2 foltlor, In the
final analyslny the goriles xcred a3 they did In (bl exse ta profect acqulred righis. |
Lastly, the arbiirator xccepis thiy concluslon and, aa M, MeKay pieinled gof I iy
Jetier of Aprl? 17, 1952, quating & financial cotummlee In The Giizrtie, |Sngiivh 2 the
SRENR] ¥Trust br tie eddrock on which fad!amr eefctlonz or uny othar klud of
Huntan reloflons are bulltn, Once n deaf e, you atlek te I, Otherise, Jourwond iy

worth polfingy,
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For all these reasany, tho rbitrator allowed the grlavance and ordared the
employer to submit to the process of sxchanging bast finsl offers. He declared thal the
employer had to respect the tripartits sgreoments signod in 1992 and 1987, which were
stlll in force, and ordered the employer 1o puy tach of ihe complainants the selery and
other benofits dertving irom the agreaments, Including sny sulsey or beneﬂt loslzs a
result of the Jock-out,

The nppeliants acknowledpged that the lost conzlusian ardering that the conditions
prevedling prior fo the swerd be maintained untll the fnel award was handed davm was
rendered Ingdvertently since it had been prapnud In caso the nebitratar was asked (o
ntake &1 interlm order before his ﬁnnl awud which did not-huppon, This concluston
must therefore be Ignoréd.

Xhe Superior Court decision : .

Tho judge of the Bupeclor Court congluded that the &rbitralor had mada 80 errgr h#

qualifying vhe Iripurtlte sgraemonts a5 "civil sontract” that eatisted {ndspendently ofthe
eollectlva agreement, She pointad out that the Supreme Coust had affirmed on several
occasions that the gollestive naturs of labour relatlons overridug, for o) praotical
pusposey, tha Individua! rights of the employees govemed by & coliectlva agroement, The
collective ugreement denls with the sama working conditiona a3 the sgrosment, The latter,
coninot, then, be interproted oy a supplstive Jegal wrlting,

The erbitrator exceeded hls jurlsdiction in consluding that Independent glvll
sgreerents exlsted that would produce offects after the 1993-1996 w!tmwu agreement
. explred and would reinstats the optional final offers mechaniam abolished by that

callectlve sgreemont, Articla XT of the 1957 agreement siated in addition that the
agreemont Iwnuld no longer bo In force once ans of the parllss had sxorclsed ity right 1o
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strika or to & Jock-cut, It could not, then, come into force or produce cf¥ects afler the

lock-out.

According lo the judge, the Individual sgreements weys signed by the
typographers in casa the union way decantifled, As long es the unlon remeined the
employecs’ representative, the sgreements sppended ta the collestive egreement weye”
aubject to the voilettiva bargsining process, She was of the opinfon thar, even if one of
the provisions of the agraements atated the opposite, the unfon and ths smployer gould
ralse the sublects contemplated by the agroemanty, Moreover, the 1982 pgresment wag
the subject of negotintions i 1987 end neither the wnion ner the employcex ;:hj't.ct:d.

"The introduciory clause In the colicotive agreements Siating that tha apreement
was part of the callective agreement "without that fact affecting Utz civil offects outside
the collective egreement and that It remuined In foreo despia the explration of the
coliectiva agresment” served ouly to pratect the employees aganat any fisture
deoert!fiortion of tha unlo wnd 1o sveid hayihg to renegoliato the agreements every tima
the collective agreament was renewed, "n:m agreements rameined In force but anly
produced civil sfFocts I the unlon ceazed to axist or cossed fo be tha certifled burgaining

ngent.

The judgs added that the partles had exprextly praovided for the possibliity of o
striky or a fock-out In anticles X and XT of the 1987 sgreement, and [n artfcle 2(b) of the
coliective egreemesit as of 1987, They thercfore wanted to set up the sama system for
renewing tha agreement as was used in senewing the collective ngreament, Mbreover, the
lack-out was an essential mechanism of the gystem governing isbour relatlons, Qnly an
expres.s pravision could hava limited the emplayar'e right to declers a fock-out,
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‘The grbltretor thereforo commitied e error of jurltdiction when he concluded (hat
autonomous sgreements existed that would survivs the colleotive ngresment and the locks
out, On June 4, when the grivvance was fifed, thore was no longer any callestive
agrezmznt to give an arblteator jurlsdictlon, Moreover, the Judge was of the opinlon thil

" the erblirator's concluslons wers patently unreasonabls.

Grounds for npoesl

Bsaentlelly, It Is = matter of dotermining the natura and scops of the triparita
sgrooments of 1982 and 1387 in ordér to decide whether thoy could stlf produce slfzcts
after the Jock-out of Junc 3, 1996, Underlylng this question Is tha {ssue of whather the
arbitralor hed the eriginal jurisdictlon to disposs of the grisvance of Juns 4, 1996,

nalyris

1. Arblrrator's oripingl jurisdiction

The arbliralor had 1o declds whether, despite 1hs lock-out, the [962 and 1987 4
irpartite vgreements could produce their effects independently of artlels 2(b) and
Appendix C-1 of the last aollectlve sgrenment, o which, moreoves, the tripatite

sgreements had been appcnd:ﬂ.

Before both the adjudtcator end the Supeclor Court, the union and the 11
eriiployecs consivtently argued, as theic main ground, that the decloration of a Jock-put by
the smployer on June 3, 1996 did not suspend the applicatlon of sppendices B and C, .
which reproduced the texts of the 1982 end 1987 ¢riparifte agreements, The Tnlter
remalned in full forca when Ilie collective labasr agreement explrad, and the peloveonce
fled by the union and the [ employoees could be allowed on thet besis,
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Subsidiartly, the unlon and the 11 employces argued before the arbitrator that,
oven Ifhe could not rely on texts thel resembled a tabour agreement to allow the
Erievarice, he could inlerpret and epply the (ripartite agreemants as civil agresments
indcplendenl of any collsctive Iabour agrmement, Whatever the saurca ofthe right
invoked, the conclusiona tha arbitrstor resched should ba the same,

The employer nover racognized the arbitrator's jurlsdiction other than ag an
adjudicator within the meanlng of the Labonr Code, named In accordance with the 1993
1996 collective ngreamant, Tt formally restated the beses ofthe arbltrator's jurfsdictlon &
the heardng bafore him and opposed the prasence of the 13 employces as parties that
coitid fntervens personally In arbitratfon procesdings befora an arblirayor,

The grievance, sy stated, was submitiad under the collective labour agreemsnt an,
the tripastite agreements made in 1982 snd 1587, Thesa agreements confained the

(ollowing grievance procedure:

[Tranglation]
IX - GRIEVANCE PROCEDURE

In eove of 9 disngrecrment over [y Interpretation, appllcstion and/or alleged vialrtlion
of thls ngeeemant; the matter wit! be decmeg o gHevanes and setifed In tha cnniner

provided foe In the grdovance ond arbitratlon proceduresof 1he golieetlve myrecment
betiveen he Coarpony and the Unfon Iy fopee af the thma th I The
partles achnowledpe that the wrbltestor's sirard will be fInal pnd hindlng,

Shauld the: Tnlon ceatato exlit or ne fanger he the zorfiiled Largalaing ngent, nn
erployse mamed fn Appendix it may have recouste to tha grievence procedure

pravlded for In 1he Québiee Zadaur Cody, ’

{emphaals added)

Aczess 10 the grievance procedure 10 reftls any dissgesement reaulting from the

provislons of the agreamsnts scoms, from tho toxt, to require that & collective agresmen;
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be in force. Consequently, the employer argues that tho arbltrator had necessarlly 19 bese
hia decislon on a colleciive agrecment thel wes =il In fores znd producing ts effeats.
Hawevst, on Juno 4, the collective Ishour relstians of tha purtiex wero in what is
describied 23 g legisiative vacuum and the tnion could o longercontest the situatlon
\krough » grievance becanse thara wes ne longer any grivvence progedura,

Tho acbitrotor therefore overstepped his powers when hy sat as za adludicator, and
the Intorvention of the Superior Court wes Justifled,

In her declsion, the Judgs of the Sugterior Court mentians that the arblerator “conld
only hear of and dispose of grievances™ and that he hud neysr baen named & conenwyal

arbilrator and that “sinte the ﬂg;'a'emcnh did not {nclude eny urbltration clanze, it must be
concluded that the arbitrator took on g dispute thet he described as,clvll, for which e dld

rot have jurisdleton”,

However, she failed to consider the followlug ficts:

(1) The grievance of Juna 4, 1995 stated that:

[Trenslatlon)

The present grievance filed under the coliective Iabour agreement aod oseh of e
triparile grecments coselpded on gr abaut Novembrer 13, 1982 wad March 5,198,

(2) Tha 1982 and 1987 telpartite agreemants stipulated in the olsusa on gridvanso

proeedures tha;

[Teanglotion)
In casa of & dlsagraement over the Inferpreintfyn, sppifestion sudior aliegod viclstion
af dhly agreement, o 2n ! )

Pl &n Iratlo 1 BgITRIREnt,
{emphaais ndded) !
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(3} Arbitretor Sylvestre wos natned by muteal consent to setls the partiss’ grisvances,

The specilla grisvance procedurs containgd in eaoh of the tripattite agreaments of

In my opinion, & perfbet arbltration elsuse obiiging the pariies
The griavance protedure
ltration clause refarg only

1582 end 1987 constitutes,
{o carty out the agraoments under the system of general lnw,
provided for in the collective sgreement and to which the ark
gorves k9 a procedural famework for applying the erbitration elsuse,

An examinztlon of 2l tha provislons of the Bgreutents clearly shows thet the
pertios wanted the proeedura provided for In the eollective [sboyr agreement to be uged 1o
force the exccutlon of the commitmenis mutuslly contracted by the thres partlos under
the agreementa, Although the clayse on this provedurs refers 1o “ihe ¢allective agreament
In foree at the fime of the grievance”, the clauss as & whols implies that the last collectiye

egreementin foree by belng reforred 1o slnee § Is oaly onep the collective sgresment hng

sxpired that the agréoments come into force In kee
cleuss 31 of the 1987 agrésment exprossly stlpulntes that:

[Tronglption) '
N~ APPLICATION ~ This ggrooment spplles to Al jhe cmployees of the Compusing

Toam {and thore transterred 1o lhuSMpplﬂ[Dcmttmqu A8 uf Mineel 5, 1987 who
slgned the ugrecment and seho had slgned he previous agroement (Yol securipy »

meraberd in good atawding of she Unlon, The ugmement whit 2ppiy o tramfereed
employees only when such ampleyees work In the Céinpaing Room,

'The present agreement will come bnto force only once 1o ¢olieetive Isbony AgreEment
betneen e aboye-mentloued Eeiplayer and Unlon or o obreguteal calfecttve
agreement ferminates, Ja vemoved, Iy exneatled, orTamee ot beconics Ingpplicahiq for

wny olher reason,

The employor way wrong, relylng an the sscond peragraph of clawse IX on

grievance procaduras, 1o copglude that a consensunt arbjtrator cotld enly be named onge

the tnfon had ceased tg axlys or was no longer tha certifled bargatuing agens,
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Asbitrator Syfvestre seems to havs taken an this very rold of consensuei asbitrator
since, o essence, the award notes that the 1952 and 1987 agrectrients went into effact a3
sutonomous civil agreements with the leck-out of e 3 . 1998,

Wo must ask ourselves, howsver, whether the erbitratar exoeaded his juslsdiction
In concludlng (1) that sutonarmous olvli agresments could exist alongside the callestiva
system provided for in the .Cab.".mr Code, (2) that these egreamenty survived the award by
artitrator Leboeuf and (3) thet they continued to produce effects dexpite the logk-ut,

The employer invoked these grounds In a motfon for Judlclal review and the
appellants did not oppose this method of procedurs, However, the Superlor Court's
pawer of review, provided for in artlcly 545 C€,C.P., {3 not availsble against the award of
& purcly consansual arbitrator, ay our Court declded in Sypaux Ariees, une division de
Atlag Turner Inc. v. Savard® ind e now expressed in artiole 947 c.cr,

This arficls siates that np application for cancellation Iy the only recourse poasible
agalnst an vward made under an arbltratlon cizuso, Cancsllation Is obtained by motion (o
the court or by oppasitlan 1o a motion for homalegatlon, Tha court to which the
application is wnade canngt enqulry infe 1he merlts of the dispute (articles 946,2 and 247.2

1 [1983) C.A, $36; Sen Rinte lnr:mum!:?m’r de I'vaw Trocy v, Constritciton Miéridten ina, 1193¢)
RAQ, 1236 (5.6); 120 Denlt Ferlasd, “Chaoniquey, Lo econrs en evocatlon el recevable pavr
conlrdler 1 18 gadité d'une sentence d*un mblter consensed? (1963)46 R, du By, 278-281: L.
Marquly, “La compdionce whitrale: une place au 1ololl 0w & 'ombre du pouvalr Judiclaie”, (1950)
21 R.DU.S, 105, 327,
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C.C\P.). 1t can only eancel or set aside the zward I€it Is established under articls 9464

C.C.P, that;
(1) arie of the partlessvas nof quatified to enter Inie the arbitration xgreement;

(2 the arblivatlon sprecment iy lavalld under the law slected by the partles or, falilng
ony Indlestion In that regard, under the lenys of Quibeey

() the prrty agalnst whom the sward is Invoked wog not given proper notice of ihe
appolntinent of an arbiirater or of e srbitragion proceedingy or xal otherrive
unable to present bls cuser .

(4) the nvurd deals with x dispute not centempluied by or pot fxlilng within the terms
af the arblérution ngreectent, o It contafur deelslony o metiers beyond tha stope af

the nervements or
.

{5) tho mode of np}o!n!mu! of krbliraters or the applicable arblication procedure
waxuet oluorved,

Tlowever, o 1he ¢att of 1bpara xrlph < of tire fiesd paragraph, the only provilon ot

hamolopnted lethe frregulne provivion dexcylbod in that pavagragh, if [t ean he

dlasecinted from ¢he rot,

This polnt was nok argued by the pariies. Howsver, since the grounds ratsed jn the
motion for judletsl revisw do not differ essonthally from thoss that cowld have begn
Invoked under acticle 946.4 to apply for tancellation of the arbitration awerd, they should

be studied,

in Navigation Sonamar e, y. .S‘(e}:mshms L, Gonthler L, then of the Superlnr
Caurl, mentionad that the restrictive pravislons afthe Code of Civfi Pracachire in the
chapter on arbliration awardy are similar tothe eriterdn set by the Supreme Court in
Blanchard v, Control Data Canada Lid for ubstantiating & decision by an
rdministrative teibunal protested by 4 privalivs elsusg on judicial review, Referring to the

2 (19E7] RLLQ. 147 (5.C),
3 [1¥84] 2 8.C.R. 476,
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decision he handed down In . M, DuputrLid. v. Rdsidance Jean de la Lands ine.,* he
rosffirmed thal it should bo possible 1o invoks only those crvors involving aullity, thay Is,
errors on points of fact o lew affeciing jurlsdiction, ar crrors on palnts of public arder,
including rles of natural jJustica®

Tho eniployer's sllegations with respect to the orrors made by the arblirator mus
bo exuinined within thesa parameters,

2, Did the arbitrptor sri [n foterpreting the natyre, stopg or ths effecty of the
tripnetite-ngrepments of 1983 and 19877

The grievence was ftled {n order lo determine whether the clamcs on full-time
employment with full safary, ax well 25 (he compuleory coilestive agr.-.cment'rcnewa!
process used lo ensurs that the Buaruntess of job security given in prior apreements and
callectlve agresments were maintelned, aiqulred slf tholr affoct when the collective
egreemont explred on June 3, 1996, without there being any need 1o tako Into sccount the
arbitra) award Mire, Lcbotuf mado in 1994, which ended the compulacry eollective

ogreement renowal process,

Thia rencwal process was part of the 1987 tripartito agreomunt thot was sdded to
the 1982 agrootant gueraitesing Job security, The omgloyor promived o guaranteo snch
typagrapher a full-time positlon with full selary untlf the luat typographer hod reached -!hu
2ge of 65, In mium for the sght to Iatroduce technatoglcal changes, Tn 1947, the partiey
&nd the employces concerned added twe Imporsant chagters to tha first agreemont; salury
indexatlon and tho prapedure for ronewing the oollective agreement, The pastics and 1!13'
employees yigned clause XT, which stated that if they could not sgrso on the renewsl of

' LE, §1-500 {3,C),

H Sca alsa Bxploitation elnliie A-Pel-Br e, v, Ressourcey Bang o'Or | 1988] R.D,L. 10X (3.C.);
Beavdry v, 151444 Canodaine., S8, 90,5257 (5.0 Ltlrvre Products Ld v, Funwear Farblons
frne., L. 381394 (S.C.); DI Stefoo v, Lenserajlers tre. {1994) R.LQ, 1618 (8. 01),
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the collective sgreement, thay must requext an exchangs of best final offers and, if no
sgreement Lo Id ba teached, submit the matter to an arbitratar whose deaislon would be
final and binding, In thix way, they wanled to conflrm the right to strike and to 2 lock-out
while impoging a lmft on the duration of those meesures it the farm of obligatery

recourse 1 arbitration.

To ensure the psrmanencs of the gusrantees glven [he employees, the parties
agreed nat to raiso the objeots of tha egreements durng futurs nogatiations'but ta keep
them In forgs untll the last smployees concomed had reached (he ege of 65, Theas
agreementy, In kesplag with the wishos of the partize, were integrated Into the callective
ngreementy, including that of 1953-1996, along with the Introductery clause etailng thal
the civil effuacts of the sgréaments would ba preserved but would only cotma Into effact

vutglde the collsctive ngraements,

The stete of tha law on the duration of collective sgreentents and the warking
tonditlons that they could cover s clearly astablished, Our Court, In Parent v, The
Gozatre® and Jonrnal de Montréal, division du groupa Québieor inc, v, Hapwltn,?
recognized tho validity of Iripartits agreemants Incorporated into colleptiva sgrecments,
whoae duration extends beyond the duration of the collective ngrccmcnlhitsclf. The
Labaur Code was sotually amendud in 1994 to ellow coileatlve rgreements to run for

tnora than thrze yesra,

The survival of cerlain obligations and working sonditions established by
colfective agreement was also recognized. The Supreme Court, in Caltaw v, Paccaraf
Canerda Lid,? tzealied that the obligation te bargain collectively in good faith could not

[1591) RLL, 625 (C.A).
[1958) R.D.J, 518 (CA)
50,1994, ¢e.6,

(1989} 2 5.C.2 98,

om0 ol on
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be Mmited 1o coses whiere the colloailve ngreement was sth) In force. The axpiry oF lte
callectlve sgreament doss not affest this obfigetion rad, 28 long a3 this gbligation
remzined, then tha triparsiie retatlonship of ualon, smplayer and employee brought abou
by the Zadour Cods dlsplaced comman law cancepts,'®

InBradbucn v, Wentworth Aris Hovel," the Supreme Court upheld the validity of
a clause that stated thet the warking conditlons would continue to apply until & new
collective ugreement was signed, The contasted olauge in thet cass wes nol sufficlent,
however, 10 overrule the right ta strike and to Jack-gut redognized by Ontarie’s labour

laws,

Québec’s Labour Codz nlso makes it possiblo to malntnin certein working
vonditions afier 2 collective rgresmont has explred and even during = atrike orlock-out,
In Consolldated Bathurst v, Syurdicat naifonal des pdies ef paplers ds Port-Alfied,"? (i
union naked that certaln employees who belonged 1o the bargaining unit on strike bs
setrned 10 work and pald nocordingly, Lobel 7, revogmized (ho velidity of 2 clause in the
collective agreement that muintained the working condltlons end salary of seaurity guards
during a legal strike, Not only did the srbitrators have the Jurizdiction to declde this paln
during the post-collective agreamoit perlod, but, In sdditlon, the sgreamont was fawfal,

The {987 agreement, which, essertlally, relterates that of 1982, contains a number
ol clouses that provide for the survival of the worklng conditlons when & colluctive
sgreement expires, To claas I, quoted above, way added:

10 b1, La Forest 1., 24 10071005,
1 [1979] | 5.C.R. 846,
2 {1987 R1Q 520 (C.A).
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[Transtniian)

o

125, - DURATION OF AGREEMENT Thirsgreement with vemaln in forge yntil zii
1he employens contempinted by it hinve stapped working, as provided forIn Anlele ¥
balaw. Subject to wpticlor V anu % belor, no party will ralse the ohjcely of thigprcient
greenient during future negedlailons'ta rencir a-zalleetive agreement.

V. - JOB SECURITY All the termn and condltfans of “Job recarily and mianpower
surpita” (artlcle 25 and lettery of unduestanding ret Notlee of rar e manpaver and
Surpivy manpoirer) of the 19871558 colectiva rgreement aramalntalaet uslon s
mutual aproement I reacked between tho Camgrany and thoaeprezon futives of g

cmployees,

¥l - LOSS OF PROTECTION “Thie Agreement shall cense 1o "pply to an employee
enly in one ef the follawing cosess

L, death of the smplayee
& voluntrry cesignntlon of w regular lol-Mipne errployun;
3, dateatkpulated by Appondix if for each employes, repardless of the statuy of auch

employe tn the Company afte (kal dafe| '
4, final dismisssl by the company, Dlsmlaral shall only be the reault of = yerlons

offence nndy If n gricyanceds filed, ¢he dismbsul muat be epteld In arbiteasion, This
Interpretatlon of the term final dixenlysad $hall ho changed oaly by mutual ogrecment

1o amend the colteeitie sgreement

VI - RIGHT TO FOLLOW Thle Agroement will remadn I forpe deaphte any change
In awner of The Gazetto {even if the EOFPULALE numme wern (6 ehange), Therefove, thiz
Agreement shall blnd any purehuser, suctermor or masignte of the Company,

Moreaver, the reproductlon of thess clewzes in the collective egrecmants was
preceded by rn introductory tuxt atating that the sgroemonts wera st of the colloctive
agreement withoil that fhct affecting their civi] effecty outside tho agrenmant and thar It
was ha intention of the parties that they ramain in Rl force, ubject to the terms end
conditfons therein, notwithstanding the explry of ths collective agrepmant,

YALIDATING CODR ~ BZ0RBRERO
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‘Thess verlous provisions ¢reste vested rights coliectively that must survive the
saplration of the collectIve agreement. The srbitrator rightly polaled out, in my view, that
the present sltustion ls different from thosb examined n La Comprgnts Poquel Lidy v,
Sydtcat cathollgie dey employés de magasine de Grébec Jo,® MeOavin Toasimaster
Lidv, dinscough,'* Hémond v. Coopérative féddrde du Québec,” Cainaw v, Paccar of
Caneda Ltd,,' and Maribro Ine, v. 1 'vnion des emplopés(des) ds cervica, lacal 298,77
where the employer reached ngresments with Individuals. Thess decisions dealt with the
rejection of common law or privete civil law only Insofer ds it relsted to individual

employmant coniraots,'

in the case at bar, tha two sgreements wers slgned by thres parties, the cmployer,
the union snd the 1} nurﬁpla.inunts. A3 i scbitrator polnted out, the effect of these

praceedings is unusual but is nonsthelass the wish of the parties, The unfon and the

cmpioyer grealed vesied rights for the typographers, including the sight 1a Jab security

until the age of 65, a salary udjusted to the cost of living and & compulsory arbiteation

mechanism. Nothing in the law praciudes such a solution,

It doos not sacm to me that the principle of the urion’s menopaly of
reprasentatlon Ja at Issue in this case, sinca the theeo pariles<omployees, union and
employer-all signed the 1wo sgroements. Moreaver, theso samo agreaments s/ate that the
employees aro covered only Inscfor as they remuin valon members, In Bradbura, cited
thove, Esley J. recognlzed the primacy of colfective ngreementy ovar individusl working
condltlons. He added, however, that where oot barred by statule the panics of courae can,
by unamblguous Janguage, bring about results whish others might consider to be

1 [1939] 5.C.R. 206,

" [1976) 1 8,C.8, 718,

1§ {1989) 2 S,C.R, 962,

1 Sigra oate 9,

17 [1992] RLIQ. 572 (C.AL),

13 SzeLaForest [, In Calmaw v, Paceat of Canoda Lid, upre nole 9, 81 006,
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improvident,'? Tn Deyep, the Suprems Court confirmed the decizion of the arbitrator who
declared he had jurisdiction since tho sdvantages granted under the former collective
agreement constltuted vested rghts the exerolss of which could be reguested after the end

of the collective sgreaement. La Forest ), wrote:

In the end, § agree with the ayblirstor's finding to the eatent thaf netlremend benefily
cnm {degending n 1bd wording of the colfective agreement) vest in a ¢ollective sonso
For the Lonelit of redlred worktes, aad any reduction In Thare benefits would be
pricvahle at the Instnsce of the unton, Whether thiz vesting alip creatos a personol
right sciloneble by Indlvilux! retivess it & questien thof need ot be decidsd In thls

appeald®

‘Therefore, it is ncorrect to affirm categoricully, as does the employer, that only
the collective agreement can gavern tha working conditlons of unionlzed employees,
espealally If the pertles oxpressly saw fo 1t that theao working conditions would come into
¢ifect o3 independent clvil agrecments, shoutd the collective agresment be cancelied,

fagse or becoma inapplicablo.

The quesilon that arisey now 1a whether the arbitraler sered In deciding that the
working conditions conteined in the [982 and 1987 sgreements would continue in force
despite arbitrator Leboeuls award and the lock-out,

The arbitrator dectded that, despite the expross provisiona of rrbitrator Leboeurs
awnrd, which gave rlse to the 1993-1996 collective agreement, the compulsory collestive
agreement renewal pracess and tha right to & salary adjusted to the cost af fiving
remained in force after the lock-out of June 3, 1996, Arbitrator Leboeuf, 83 we have geen,
suppressed the oﬁligatory mechanlsm provided for ranawing collective ngresments and
reformulated 25 & resuit articls 2(b) of tha collective agrecment ond clause XU of the 1987
ngreoment fo replece the compulsary meshanlam with an optlonal ons end 1he wsusl

19 Swpra note 7, at BSE,
0 199312 8.C.R. 230,
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procedure for renewing 2ny oollogtive sgregment. The employees did not sign appandices
B-1 and C-1, which reproduced the amendments erbitralor Leboeuf brought to the 1982

end ) 987 gareements.

The Judge of the Superfor Court concluded that the arbitrator hiad committed &
petently unreaganable srror by ignoring sppendices B-1 end C-1, which substantialfy
changed the 1982 end 1937 sgruemonis. The awnrd by srblralor Lebocufdld not leave
any room for Intespretstion with reapect to the removal or repeal of olauses thet were
Incompatible with sppendices B ond C, The Introductory toxta of appendices 81 and Ca

clearly stated that:

4

[Tranclztion]
Thiy ngreemnent, as well aathe preseat umencment, wlll be comsldered sha only fepal

text repincing any preceding gpreement(a) conciuded on these poin,

Sho acezpted 1he employer's argument that it was obvious thet a renewal
procedura set put In a collective sgreomont must necessarlfy survive the collectlve
agresmient’s expiration end constitute n source of vosted rights, It was not up to the
arbitrator to chenge Lhe award by arbitrotor Leboeul and relnsiate the former renawal
mechantsm of best final offers he hud remuved. Indolng 5o, the nrbitrator exoeeded his
Jurisdletion and rendered g patently unrensonable award.

The appellants olaim that arbitrator Sylvestro's award did not contaln kny ervors,
The texts submitted to hlm shaw that the 1982 end 1967 agreaments contained in
appendices B and C reproduted in tha 1993-1996 collectlve ngreement fhod a cleacly
stated durationt they wero to apply until 2017, whereas sppendices Bl and Caf resulling
from Lebosufs arbitral awerd wers valld only For tha duration of the collective
agrecment, Asbitratar Sylvestrs mada a distinotion botweon the 1993-1996 zallective
agreemant, which remeined fn effeet untll the exersise of tha right to strike or 1o 3 lock-
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out,Jand the 1987 tripartite agresmant which came (o effectforhen che collective
agreement became inapplicable, for instance during a lock-out,

—_—
——

The threw pasties ta the agresments expressly stated that he working condltions
set out fn the sgreements and reproduced In the collective agreements were (o remaln i
force until ol the employees contemplated by the agreamonts had stopped work, a5 lang
&5 they were still unlon merbera (o gpod standing, ‘The pariles agreed not to rmjss any of
the objscts of tha sgreements during future negetlations, The 1987 snd 1987 agreements
wera vepraduced In ful] in the 1993-1956 collective sgroamont, with thelr introductary
toxt specifying that tha conditlons In them remalned in ful) force netwlthytandlng the

expiration of the collactlve agresment,

These sgreements ars not individual work soniracty, They are tripartite eontracts
that exist only through the will of tha signatarivs even if their incarporation Into the
collectiva agreement may havs exteaded thelr et (o an employee wha had wat signed
thom®! These ogveements desl with vested tights, colléctivaly spenking, and ceanot be
changed by tha union and the employer without the consent of the employees, Otht:;wisc,
1he duration of the egresmenty desired by all the parties would be repudiated and the
employces would then have signed & faol's agreement,

In my view, the srbltrator did nat sommit an etror in concluding thet, o
urbitrui;:r. he hud to respest the pward by Leboeuf Bor the durstion of the collective,
ngrezment, which Is why ha dismissed the griovanos af May 8, 1996 but that when the
collective sgresmpnt explred, he could acknowledge the Al offert cihu orn '

21 Sca Zh¢ Gezetle v, Parear, TUPHE HOHO 2,
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which they appended to tha collective agreements, ha partles intended to maka job

securlty, the guaranized alary, the sgrecment not 40 renegodlate and the renswzl procass

for the collective ngreement last unlll 2017, It wal to snsure these guarantees and
protective moasurcs that they tyealed the specific mechanlsm found fn the BRreamcnls
which were 1o survivs all the ecllcctive agresments nogotiated every three yorrs, and that
they providad for a consensua! arbltration process 1o s=ttls amy dissgreomont oo the

Interpratation, applioation or violadon of these egreaments,
!

’

In Interpretng the texts submlitted to hi_m. the arbitraior was justified in
concluding that tha vbligatory procsss for renewing the collectve pgregment pravided for
In article XTI of tha 1987 agreement had not been terminated by arbitralor Leboeuf's
sward, ond thal the employor falied 1o mect Its ebllgetions when it did not respond 1o !ho
unlon's request, on Aprll 30, 1996, that It submit Its best fnl offers.,

However, article X1 of the 1587 Bgreemetit secognizes the smploye:"s right fo declars »
lack-put. The appellants did not contest this fact befoce the arbltmtor, They requested that
this right be sccompenicd by the obligatery gracadure for renawing the vollective
agreement provided for in antole X snd that during the Jocksout, the employes continua
to puy the ssfzrics and other frings banefits, orguing that the COLA cluuse guaganteed
them & certsin standerd of Hving, even durlng a lock-out,

In granting this last part of tho appetiant’s request and ardering the emplayer (1)
to eontinue paying cach of the complainanis the salary and other benefita resulting from
the 1982 and {987 {rpactite sgreemonts and () to reimburye any rlery or other benefh
fost because of the Jock-out, with bnterest, the arbitrator made ar ceror that justIfied

judiclal intervention,

. ¥
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By teking It for granted thal aticle XI daes not present an obstaclz lo continued

aceess to employment and a regulsr ralary edjurted 1o the cost of living during = fock-ou,
the arbltrator gave the provislons of the sgreement & meaning they coudd not reasanably

have, |

Whatever the scops of the clauses on Job security, n gusszatzed salery adfusted to

1ha cont of living, the dusation of the agreements and thelr non-renegotistion, they do not

changs the cantent of artlele XT ofthe 1937 egresment, which permits the exercise of the
fight ta strike end to a Jock-out, The usual effect of a luck-out §s 10 suspend the
employer's abligation to pay the employees' salsrles and to permit their accoss to work.
Artlele XX In no way doprives the employer of this right, which Is enshrined In fobour

relations.

However, this last acticla do_g.-. set o [imit on the oxeroiss of tha right to a lock-out,
as It provides for 1 compulsory procesy far renswing the tollective agreement through the
arbitration of the best final offers, It negesanrlly enaures that any labour confllct will

eventually end with the imposition by a third perty of & new collective agrosment, It may ’

ba that the fock-out was unduly prolenged by tha smplayer's refusal to exchangs best

final offery ay the uolon ssked it to do wiihin the tlme period provided For on Aprit 30,
. 1996, end thut the employess are sccordingly enthled to damages, That will be for the

arbitrator to decida,

THERBFORE, I would ALLOW the nppeal in part, ORDER ths employer 1o
submlt 1o the process of axchenging beat final offers withln the 30 days following this
deaision, QUASH the two orders on payment and refmbursement of the sefaries end
benulils lost becauss of the lack-out and RETURHM the fil= to the arblirelor, who swill
determinie whesher any damages should be awarded the 11 employass 15 a result of the
smployer’s failure 1o respect article X1 of (ha 1987 agreement,
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The whele WITH COSTS {n both zours,

(s} Thérdse Romsczn-Houle JA,
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on appeal from the court of appeal for quebec

Arbitration — Interpretation of contract between artist and promoter —
Copyright — Whether Copyright Act prevents arbitrator from vuling on question of
copyright — Copyright Act, R.S.C. 1985, c. C-42, 5. 37.

Arbitration — Interpretation of contract between artist and promofer —
Copyright — Public order — Whether question relating to ownership of. copyright falls
outside arbitral jurisdiction because it must be lreated in same manner as question of
public order relating to status of persons and rights of personality — Whether Court of
Appeal erved in stating that €rga omnes nature of decisions concerning copyright
ownership is bar 1o arbitration proceeding — Civil Code of Québec, S.0. 1991, ¢. 64,
art. 2639 — Act respecting the professional status of artists in the visual arts, aris ar;;d

crafis and literature, and their contracts with promoters, R.S.Q., ¢, 5-32. 01, s 37

Arbitration — Arbitration award - — Validity — Extent of arbitrator’s
mandate— Interpretation of contract between artist and promoter — Whether arbitrator
exceeded mandate by ruling on question of copyright ownership — Whether award
should be annulled because arbitrator didnot comply with requirements respecting form
and substance of contracts between artists and promoters — Act respecting the
professional status of artists in the visyal arts, arts and crafis and literature, and their

contracts with promoters, R.S.Q., c. 5-32.01, ss. 31, 34.

Arbitration — Arbitration award— Considerdtion of matter of public order
— Limits on review of val idity of arbitration awards — Code of Civil Procedure, R.5.0.,

¢. C-23, arts. 946.4, 946.5.
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Arbitration — Procedure — Natural justice — Methods of proof —
Interpretation of contract between artist and promoter — Whether arbitration

proceeding conducted in violation of rules of natural justice.

D, L and C formed a partership for the purpose of creating children’s books.
L was the manager and majority shareholder in C. D drew and L wrote the text for the
first books in the Caillou series. Between 1989 and 1995, D and C entered into a number
of contracts relating to the publication of illustrations of the Caillou character. D signed
as author and L signed as publisher. In 1993, the parties signed a contract licensing the
use of the Caillou character. D and L represented themselves in it as co-authors and
assigned certain reproduction rights to C, excluding rights granted in the publishing
contracts, for the entire world, with no stipulation of a term. The partics waived any
claims based on their moral right in respect of Caillou. They also authorized C to grant
sub-licences to third parties without their approval. A rider signed in 1994 provided that
in the event that D produced illustrations to be used in one of the projects in which
Caillou was to be used, she was to be paid a lump sum corresponding to the work
required. In 1996, faced with difficulties in respect of the interpretation and application
of the licence contract, C brought a motion to secure recognition of its reproduction
rights. D brought a motion for declinatory exception secking to have the parties referred
to an arbitrator as provided in s. 37 of the At respecting the professional status of artists
in the visual arts, arts and crafts and literature, and their contracts with promoters. The
Superior Courd, finding that the existence of the contract was not in issue, and that there
were 1o allegations in respect of its validity, referred the case to arbitration. The
arbitrator decided that his mandate included interpreting all the contracts and the rider.
In the arbitrator’s view, Caillou was a work ofjoint authorship by I> and L. With respect

to the licence and the rider, the arbitrator concluded that C held the reproduction rights
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and that it alone was authorized to use Caillou in any form and on any medium, provided
that a court agreed that the contracts were valid. The Superior Court dismissed D’s
motion for annulment of the arbitration award. The Court of Appeal reversed that

judgment,

Held: The appeal should be allowed. The arbitrator acted in accordance
with his terms of reference and made no error such as would permit annulment of the

arbitration award.

The parties to an arbiiration agreement have virtually unfettered autonomy
in identifying the disputes that may be the subject of the arbitration proceeding. Subject
to the applicable statutory provisions, that agreement comprises the arbitrator’s terms of
reference and delineates the task he or she is to perform. In this case, however, the
arbitrator’s terms of reference were not defined by a single document. His task was
delineated, and its content determined, by a judgment of the Superior Court, and by an
exchange of correspondence between the parties and the arbitrator. The Superior Court’s
first judgment limited the arbitrator’s jurisdiction by removing any consideration of the
problemsrelating to the validity of the agreements from him. Thatrestriction necessarily
included any issues of nullity based on compliance by the agreements with the
mandatory formalities imposed by ss. 31 and 34 of the Act respecting the professional
status of artists in the visual arts, arts and crafis and literature, and their contracts with
promoters. The arbitrator therefore had to proceed on the basis that this problem was not
before him. With respect to the question of copyri ght, and ownership of that copyright,
in order to understand the scope of the arbitrator's mandate, a purely textual analysis of
the communications between the parties is not sufficient. In addition to what is expressly

set out in the arbitration agreement, the arbitrator’s mandate includes everything that is
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closely connected with that agreement. Here, from a liberal interpretation of the
arbitration agreement, based on identification of its objectives, it can be concluded that
the question of co-authorship was intrinsically related to the other questions raised by

the arbitration agreement.

Section 37 of the Copyright Act does not prevent an arbitrator from ruling
on the question of copyright. The provision has two objectives: to affirm the Jurisdiction
that the provincial courts, as a rule, have in respect of private law matters concerning
copyright and to avoid fragmentation of trials concerning copyright that might result
from the division of jurisdiction ratione materiae between the federal and provincial
courts in this field. It is not intended to exclude arbitration. It merely identifics the court
which, within the judicial s‘ystem, will have jurisdiction to hear cases involving a
particular subject matter. By assigning shared jurisdiction ratione materiae in respect
of copyright to the Federal Court and provincial courts, 5. 37 is sufficiently general to

include arbitration procedures created by a provincial statute.

The arbitration award is not contrary to public order. In interpreting and
applying the concept of public order in the realm of consensual arbitration in Quebec,
it is necessary to have regard to the legislative policy that accepts this form of dispute
resolution and even seeks to promote its expansion. Except in certain fundamental
matters referred to in art, 2639 C.C.Q., an arbitrator may dispose of questions relating
to rules of public order, since they may be the subject matter of the arbitration
agreement. Public order arises primarily when the validity of an arbitration award must
be determined. Under art. 946.5 C C.P., the court must examine the award as a whole
to determine the nature of the result. It must determine whether the decision itself, in its

disposition of the case, violates statutory provisions or principles that are matters of

e
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public order, Anerrorin interpreting a mandatory statutory provision would notprovide
a basis for annulling the award as a violation of public order, unless the outcome of the
arbitration was in conflict with the relevant fundamental principles of public order,
Here, the Court of Appeal erred in holding that cases involving ownership of copyright
may not be submitied to arbitration, because they must be treated in the same manner as
questions of public order, relating to the status of persons and rights of personality, In
the context of Canadian copyright legislation, although the work is a “manifestation of
the personality of the author”, this issue is very far removed from questions relating to
the status and capacity of persons and to family matters, within the meaning of art. 2639
C.C.Q. The Copyright Act is primarily concerned with the economic management of
copyright, and does not prohibit artists from entering into transactions involving their
copyright, or even from earning revenue from the exercise of the moral rights that are
part of it. In addition, s. 37 of the Acf respecting the professional status of artists in the
visual arts, arts and crafts and literature, and their contracts with promoters recognizes
the legitimacy of transactions involving copyright, and the validity of using arbitration

to resolve disputes arising in respect of such transactions.

The Court of Appeal also erred in stating that the fact that a decision in
respect of copyright may be set up against the entire world, and accordingly the nature
of its effects on third parties, is a bar to the arbiiration proceeding. The Code of Civil
Procedure does not consider the effect of an arbitration award on third parties to be a
ground on which it may be annulled or its homologation refused. The arbitrator ruled as
té the ownership of the copyright in order to decide as to the tights and obligations of the
parties to the contract, The arbitral decision is authority between the parties, but is not

binding on third parties.
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Finally, by adopting a standard of review based on simple review of any

error of law made in considering a matter of public order, the Court of Appeal applied
an approach that runs counter to the fundamental principle of the autonomy of arbitration
and extends judicial intervention at the point of homologation or an application for
annulment of the arbitration award well beyond the cases provided for in the Code of
Civil Procedure. Public order will of course always be relevant, but solely in terms of

the determination of the overall outcome of the arbitration proceeding,

D) has not established a violation of the rules of natural justice during the

arbitration proceeding.
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English version of the judgment of the Court delivered by
LEBELJ. —

I Introduction

The friendly face of Caillou, with his round cheeks and expression of
wide-eyed surprise, has delighted countless young children and won over their parents
and grandparents. Today, this charming little character, a creation that sprang from the
imagination and from the art of form and colour, is moving out of the world where he
welcomes his new baby sister, or gets ready for kindergarten, Unintentionally, no doubt,
he is now making a contribution to the development of commercial arbitration law in the
field of intellectual property. What has happened is that the people who consider
themselves to be his mothers are engaged in battle for him. The respondent claims

exclusive maternity. The appellants believe it was a joint effort. The manner in which
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their dispute is to be resolved has itself become the subject of a major disagreement, and

that is what is now before this Court,

A decision of the Quebec Court of Appeal annulled the arbitration award
made by the mis en cause Rémillard, who had found in part for the appellants on the
question of the intellectual property in the Caillon character. The respondent-
Desputeauy is seeking to have that judgment affirmed. In her submission, the arbitrator
did not remain within the bounds of his terms of reference. She contends, as well, that
he disposed of an issue that is not a proper subject of arbitration: copyright ownership.
She further submits that the arbitration proceeding was conducted in violation of the
fundamental principles of natural justice and procedural faimess. Her final argurment is
that the arbitrator’s decision violated the rules of public order. The appellants dispute
those contentions and argue that the Court of Appeal’s Jjudgment should be set aside and
the arbitration award restored, in accordance with the disposition made by the Superior
Court. For the reasons that follow, I am of the opinion that the appeal must be allowed.
The arbitrator acted in accordance with the terms of reference he was given. The
allegation that the rules of natural justice were violated has not been substantiated. The
arbitrator had the authority to dispose of the issues before him. As well, there was no
violation of the rules of public order that would justify the superior courts in amnulling

the award.

II. Origin of the Case

In 1988, the respondent and the appellants Christine L*Heureux and Les
Editions Chouette (1987) inc. (*Chouette™) formed a partnership for the purpose of

creating children’s books. The appellant L'Heureux was the manager and majority
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shareholder in Chouette. The first books in the Caillou series were published in 1989,
While the respondent drew the little fictional character, L'Heureux wrote the text for the
first eight books, Between May 5, 1989, and August 21, 1995, the respondent and the
appellant Chouette entered into a number of contracts relating to the publication of
illustrations of the Caillou character in the forms of books and derivative products, All
those contracts were for a period of ten years and were signed by the respondent, as
author, and the appeilant L'Heureux, as publisher. The partics were using standard
forms drafted as provided in an agreement between the Association des éditeurs and the
Union des écrivaines et écrivains queébécois. The parties inserted only the particulars
that related specifically to them, such as the title of the work, the territory covered, the

term of the agreement and the percentage of royalties payable to the author.

On September 1, 1993, the parties signed a contract licensing the use of the
fictitious Caillou character. The respondent and the appellant L’Heureux represented
themselves in it as co-authors ofa work consistin g of a fictitious character known by the
name Caillou. They assigned the following rights (“reproduction rights™) to the
appellant Chouette, excluding rights granted in the publishing contracts, for the entire

world, with no stipulation of a term:

[TRANSLATION]

(a) The right to reproduce CAILLOU in any form and on any medijum or
merchandise;

{(b) the right to adapt CAILLOU for the purposes of the creation and
production of audio and/or audiovisual works, performance in public
and/or communication to the public of any resulting work;

(¢) therighttoapply, as owner, forregistration of the name CAILLOU in any
language whatsoever, or of the graphic representation of CAILLOU, as
a trademark;
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(d) therightto apply, as owner, for registration of any visual configurations
or characteristics of CAILLOU as an industrial design.

The parties waived any claims based on their moral right in respect of
Caillou. Their agreements also authorized Chouette to grant sub-licences to third parties,
without the approval of the other parties to the contracts. On December 15, 1994, the
parties added a rider to the agreement of September 1, 1993, which neither replaced nor
cancelled the previous publishing contracts, but amended the contract of
September 1, 1993, as it related to the royaities payable in respect of the licence for the
use of the fictitious Caillou character. In the event that Desputeaux produced
illustrations to be used in one of the projects in which the character was to be used, she
was to be paid a lump sum corresponding to the work required. Neither the rider nor the

licence contract specified the term of the agreement between the parties.

In October 1996, difficulties arose in respect of the interpretation and
application of the liccnee contract, and Chouette brought a motion for a declaratory
judgment. The applicant’s purpose in bringing the motion was to secure recoguition of
its entitlement to exploit the reproduction rights. The respondent then brought a motion
for declinatory exception secking to have the parties referred to an arbitrator. On
February 28,1997, Bisaillon J. of the Superior Court allowed the declinatory exception
and referred the case to arbitration: [1997] Q.J. No. 716 (QL). He found, based on the
relief sought by the parties in the two motions, that the existence of the contract was not

in issue, and that there were no allegations in respect of the validity of the contract,

After hearing the case, the arbitrator appointed by the parties, Régis

Rémillard, anotary, concluded that Chouette held the reproduction rights sought and that
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it alone had the right to use the Caillou character. The Superior Court dismissed a
motion for annulment of the award. The appeal from that judgment was unanimously
allowed by the Court of Appeal, which annuiled the award, and it is that decision which

has been appealed to this Court.

II1. Relevant Statutory Provisions

Copyright Act, R.S.C. 1985, ¢. C-42

2, ...

“work of joint authorship” means a work produced by the collaboration of
two or more authors in which the contribution of one author is not
distinct from the contribution of the other author or authors;

13. ...

(3) Where the author of a work was in the employment of some other
person under a contract of service or apprenticeship and the work was made
in the course of his employment by that person, the person by whom the
author was employed shall, in the absence of any agreement to the contrary,
be the first owner of the copyright, but where the work is an article or other
contribution to a newspaper, magazine or similar periodical, there shall, in
the absence of any agreement to the contrary, be deemed to be reserved to
the author a right to restrain the publication of the work, otherwise than as
part of a newspaper, magazine or similar periodical.

14.1 (1) The author of a work has, subject to section 28.2, the right to
the integrity of the work and, in connection with an act mentioned in
section 3, the right, where reasonable in the circumnstances, to be associated
with the work as its author by name or under a pseudonym and the right to
remain anonymous,

(2) Moral rights may not be assigned but may be waived in whole or in
part.

(3) An assignment of copyright in a work does not by that act alone
constitute a waiver of any moral rights,

(4) Where a waiver of any moral right is made in favour of an owner
or a licensee of copyright, it may be invoked by any person authorized by
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the owner or licensee to use the work, unless there is an indication to the
contrary in the waiver.

37. The Federal Court has concurrent Jjurisdiction with provincial courts
to hear and determine ail proceedings, other than the prosecution of offences
under section 42 and 43, for the enforcement of a provision of this Act orof
the civil remedies provided by this Act,

Act respecting the professional status of artists in the visual arts, arts and crafts and
literature, and their contracts with promorers, R.8.Q., c. 5-32.01

31. The contract must be evidenced in a writing, drawn up in duplicate,
clearly setting forth

(1) the nature of the contract;

(2) the work or works which form the object of the contract:

territorial application of such transfer of i ghtand grant of licence, and every
transfer of title or right of use affccting the work;

(4) the transferability or nontransferability to third persons of any
licence granted to a promoter;

(5) the consideration in money due to the artist and the intervals and
other terms and conditions of payrnent;

(6) the frequency with which the promoter shall report to the artist on
the transactions made in respect of every work that is subject to the contract
and for which monetary consideration remains owing after the contract is
signed,

34. Every agrecment between a bromoter and an artist which reserves, for
the promoter, an exclusive right over any future work of the artist or which
recognizes the promoter’s right to defermine the circulation of such work
shall, in addition to meeting the requirements set out in section 31,

(1} contemplate a work identified at least as to its nature;
(2) be terminable upon the application of the artist once a given period

agreed upon by the parties has expired or after a determinate number of
works agreed upon by the parties has been completed;

-I‘ '




-16-

(3) specify that the exclusive right ceases to apply in respect of a
reserved work where, after the expiration of a period for reflection, the
promoter, though given formal notice to do so, does not circulate the work;

(4) stipulate the duration of the period for reflection agreed upon by the
parties for the application of paragraph 3.

37. In the absence of an express renunciation, every dispute arising from the
interpretation ofthe contract shall be submitted to an arbitrator at the request
of one of the parties.

The parties shall designate an arbitrator and submit their dispute to him
according to such terms and conditions as may be stipulated in the contract.
The provisions of Book VII of the Code of Civil Procedure (chapter C-25),
adapted as required, apply to such arbitration.

42. Subject to sections 35 and 37, no person may waive application of any
provision of this chapter.

Civil Code of Québec, $.Q. 1991, c. 64 (“C.C.0.7)

/

2639. Disputes over the status and capacity of persons, family matters
or other matters of public order may not be submitted to arbitration.

An arbitration agreement may not be opposed on the ground that the
rules applicable to settlement of the dispute are in the nature of rules of
public order. '

2640. An arbitration agreement shall be evidenced in writing; it is
deemed to be evidenced in writing if it is contained in an exchange of
communications which attest to its existence or in an exchange of
proceedings in which its existence is alleged by one party and is not
contested by the other party.

2643. Subject to the peremptory provisions of law, the procedure of
arbitration is governed by the contract or, failing that, by the Code of Civil
Procedure.

2848. The authority of a final judgment (res judicata) is an absolute
presumption; it applies only to the abject of the judgment when the demand
is based on the same cause and is between the same parties acting in the
same qualities and the thing applied for is the same.

However, a judgment deciding a class action has the anthority of a final
judgment in respect of the parties and the members of the group who have
not excluded themselves therefrom.
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Code of Civil Procedure, R.S.Q., c. C-25 ("C.C.P™

943. The arbitrators may decide the matter of their own competence.

943.1 If the arbitrators declare themselves competent during the
arbitration proceedings, a party may within 30 days of being notified thereof
apply to the court for a decision on that matter.

While such a case is pending, the arbitrators may pursue the arbitration
proceedings and make their award.

944.1 Subject to this Title, the arbitrators shall proceed to the
arbitration according to the procedure they determine. They have all the
necessary powers for the exercise of their jurisdiction, including the power
to appoint an expert.

944.10 The arbitrators shall settle the dispute according to the rules of
law which they consider appropriate and, where applicable, determine the
amount of the damages.

They cannot act as amiable compositeurs except with the prior
concurrence of the parties.

They shall in all cases decide according to the stipulations of the
contract and take account of applicable usage.

946.2. The court examining a motion for homologation cannot enquire
into the merits of the dispute.

946.4. The court cannot refuse homologation except on proof that

(1) one of the parties was not qualified to enter into the arbitration
agreement;

(2) the arbitration agreement is invalid under the law elected by the
parties or, failing any indication in that regard, under the laws of Québec:

(3) the party against whom the award is invoked was not given proper
notice of the appointment of an arbitrator or of the arbitration proceedings
or was otherwise unable to present his case:

(4) the award deals with a dispute not contemplated by or not falling
within the terms of the arbitration agreement, or it contains decisions on
matters beyond the scope of the agreement; or

(5) the mode of appointment of arbifrators or the applicable arbitration
procedure was not observed,
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In the case of subparagraph (4) of the first paragraph, the only provision
not homologated is the irregular provision described in that paragraph, if it
can be dissociated from the rest.
946.5. The court cannot refuse homologation of its own motion unless
it finds that the matter in dispute cannot be settled by arbitration in Québec
or that the award is conirary to public order.

947. The only possible recourse against an arbitration award is an
application for its annulment.

947.1. Annulment is obtained by motion to the court or by opposition
to a motion for homologation,

947.2. Articles 946.2 to 946.5, adapted as required, apply to an
application for annulment of an arbitration award.

IV. Iudicial History

A. Arbitration Award (Régis Rémillard, Notary) (July 22, 1997)

The arbitrator first decided that his mandate included interpreting the
contract concerning the licence as well ag the rider and the publishing contracts, to
determine the method of commercial exploitation provided for by the licence. After
examining the publishing contracts, he stated the opinion that the fact that the respondent
had signed as “author” did not reflect reality. In ‘his view, both Desputeaux and
L’Heureux could, under the Copyright Act, R.S.C. 1985, c. C-42, claim the status of
author in respect of Caillon, the appellant L"Heureux in respect of the literary portion of
the original texts and the respondent in respect of the illustration and the physical aspect
of the character. In the arbitrator’s view, the involvement of the respondent and the
appellant I’Heureux in the development of the Caillou character was indivisible. The
work was therefore a work of joint authorship, within the meaning of s, 2 of the

Copyright Act.
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The licence contract for the fictitious Caillou character must therefore be
considered in its context, It was si gned after protracted negotiations between the parties,
who were assisted by their lawyers. At that time, the respondent and the appellant

L’Heureux each mutually recognized the other’s status as co-author of the Caillou

character, as confirmed by letters that were exchanged after the agreement was signed,

which were submitted to the arbitrator. The arbitrator therefore quickly rejected the
argument that the contract was a sham. In the agreement, the co-authors assigned the
appellant Chouette all of the rights that were needed for the commercial exploitation of
Caillou in the entire world. While the arbitrator did not refer to the public order
provisions of the 4c¢ respecting the professional status of artists in the visual arts, arts
and crafts and literature, and their contracts with promoters (“Act respecting the
professional status of artists™), he stated the opinion that because the parties had not
stipulated a time limit, the contract was protected under s. 9 of the Copyright Act, for 50
years after the death of the last co-author. With respect to the rider of
December 15, 1994, he said that the obligation to consult the respondent did not create
avetoright. By his interpretation, neither the rider nor the licence contract imposed any

obligation to account.

In conclusion, the arbitrator pointed out that the licence and the rider related
solely to future works by the authors with the Caillou character as their subject. On this
point, he stated that because Chouette held the reproduction rights, it wag the only one
authorized to use the Caillou character in any form and on any medinm, provided that
a court agreed that the contracts were valid. Mr. Rémillard refrained from stating an
opinion on that subject. In my view, the judgment referring the matter to arbitration

reserved that question to the Superior Court.

et





