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[44]

[45]

[52] The respondent points out that the impugned order stays the
enforcement of the collective agreements only temporarily and that it is
possible under the court's powers to issue stays. | am_of the opinion that
such a stay is unlawful when it unilaterally overrides the provisions of
collective agreements concerning consideration payable to recalled
employees covered by the certifications. Besides the fact that section 11.3
of the CCAA prohibits any stay with regard to the immediate enforcement
of their right to consideration, it is clear that the debtor did not undertake to
later pay them the difference between what they received and what they
were entitled to receive under the collective agreements. This is not a stay,
but an amendment to working conditions decreed unilaterally by the
monitor, which infringes the appellants' rights arising from the
certifications.

[53] | would add that the monitor's power to terminate a contract, with or
without the leave of the court, seems to me to be hardly applicable to a
collective agreement because of the federal or provincial statutory
framework applicable thereto, as the case may be, which makes it more
than just a simple bilateral contract, but a truly original instrument. In any
case, what would be the point of disclaiming or resiliating collective
agreements if the certifications remain, resulting in the obligation for the
employer to negotiate the applicable conditions with the appropriate union
in the event of a new provision of services by the employees covered by
the said certifications? This is the equivalent of negotiating a new
agreement or agreeing on amendments to the existing agreement.

(Emphasis added.)

PAGE: 17

Then, in Section VI regarding the staying of payments required to remedy
the pension fund shortfall and to maintain insurance for the benefit of retirees,
Dalphond J.A. added:

[TRANSLATION]

[54] Under coliective agreements, Jeffrey Mine Inc. must make up any
unfunded liabilities through appropriate monthly payments. Unfunded
liabilities were between $30,000,000 and $35,000,000 in November 2002 and
would require monthly payments of $400,000 to $500,000 for the next five
years.

[55] In his testimony before the trial judge, the monitor explained that the
debtor's current financial position made such payments impossible since
the profits from the contfract with the U.S. purchaser were supposed to be
used for more immediate purposes for the debtor's survival. | am of the
opinion that the Superior Court had the power to allow the stay of such
monthly payments and that, under the circumstances, its decision cannot
be varied in appeal.

(Emphasis added.)

After citing Royal Oak Mines Inc. [2001] O.J., No. 562 {Ont. C.A.) paras.
[11] to [16], Dalphond J.A. added:
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[TRANSLATION]

[57] In this case, the collective agreements were not altered when the

Superior Court authorized the monitor to stay the payment of pension plan

contributions, [TRANSLATION] “except, ...for the employees whose services
were retained by the monitor”. Indeed, the obligations of Jeffrey Mine Inc.

with regard to the amounts payable to the pension fund under the
collective agreements continue to exist, but they are not honoured because
there are insufficient funds. Under the reorganization plan, arrangements
may be made regarding payment of the amounts then due.

[58] The same applies to the loss of some emplovee benefits for the
persons who have not rendered any services to the debtor since the initial
order. These persons become creditors of the debtor company up to the
monetary value of the benefits lost because payment of the premiums was
stopped by Jeffrey Mine Inc.; the fact that these benefits were provided for
in the collective agreements does not change anything.

[59] Lastly, the days of accumulated leave at the time of the initial order
and any remuneration then not paid by Jeffrey Mine Inc. remain claims
against the debtor that the monitor is not required to pay (s. 11.8 CCAA)
and may be ineligible claims under the reorganization plan.

[46] He concludes as follows:

[60] Collective agreements continue to apply  like any contract of
successive performance not varied by agreement after the Initial order or
not terminated (assuming that this is possible for collective agreements).
The monitor or the court cannot vary them unilaterally. That being said,
distinctions should be made regarding payment of the resuiting claims.

[61] Accordingly, unionized emplovees kept or recalled are entitled to be
paid immediately by the monitor for any service rendered after the order
date {s. 11.3), in accordance with the terms of the collective_agreement
applicable in_its original version or altered with the consent of the union
concerned. For prior services, however, the obligations not discharged by
Jeffrey Mine Inc. result from the claims against Jeffrey Mine Inc., for which
the monitor cannot be held liable {s. 11.8 CCAA) and the employees cannot
require immediate payment (s. 11.3 CCAA).

(Emphasis added.)

[47] That is exactly what section 33 CCAA contemplates. Collective
agreements continue to apply provided that they refer only to the employees who
continue to work.

[48] By codifying the principles of Mine Jeffrey, Parliament did not intend for
collective agreements to be applied beyond these principles. If it had, it would
have given unions complete power over the success or failure of any
restructuring under the CCAA.

2010 QCCS 2530 {Canlil)



500-11-038474-108

[49]

PAGE: 19

When faced with a similar issue in Norte! Networks Corporation (Re).”
Geoffrey Morawetz J. writes:

[53] There is no doubt that the views of the Union and the Former
Employees differ from that of the Applicants. The Union insists that the
Applicants honour the Collective Agreement. The Former Employees want
treatment that is consistent with that being provided to the Union. The
record also establishes that the financial predicament faced by retirees and
Former Employees is, In many cases, serious. The record references
examples where individuals are largely dependent upon the employee
benefits that, until recently, they were receiving.

[54] However, the Applicants contend that since all of the employee
obligations are unsecured it is improper to prefer retirees and the former
Employees over the other unsecured creditors of the Applicants and
furthermore, the financial pressure facing the Applicants precludes them
from paying all of these outstanding obligations.

[55] Counsel to the Union contends that the Applicants must pay for the
full measure of its bargain with the Union while the Collective Agreement
remains in force and further that the court does not have the jurisdiction to

authorize a_party, in_this case the Applicants, to unilaterally determine -

which provisions of the collective Agreement they will abide by while the
contract is in operation. Counsel further contends that Section 11.3 of the
CCAA precludes the court from authorizing the Applicants to make
selective determinations as to which parts of the Collective Agreement they
will abide by and that by failing to abide by the terms of the Collective
Agreement, the Applicants acted as if the Collective Agreement between
themselves and the Union has been amended to the extent that the
Applicants are no longer bound by all of its terms and need merely address
any loss through the plan of arrangement.

(Emphasis added.)

to then conclude:

[66] [ am unable to agree with the Union's argument. In my view, section
11.3 is an exception to the general stay provision authorized by section 11
provided for in the Initial Order, As such, it seems to me that section 11.3
should be narrowly construed. (See Ruth Sullivan, Sullivan on the
Construction of Statues, 5™ ed. (Markham, Ont.: LexisNexis Canada Inc.,
2008) at 483-485.) Section 11.3 applies to services provided after the date
of the Initial Order, The ordinary meaning of "services" must be considered
in the context of the phrase "services,...provided after the order is made".
On_a plain reading, it contemplates, in my view, some activity on behalf of
the service provider which is performed after the date of the Initial Order.
The CCAA contemplates that during the reorganization process, pre-filing
debts are not paid, absent exceptional circumstances and services
provided after the date of the Initial Order will be paid for the purpose of
ensuring the continued supply of services,

° Norte! Networks Corporation (Re) File No. 08-CL-7950 2008 CanLll 31600 (ON S.C).
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[67] The flaw in the argument of the Union is that it equates the
crystallization of a payment obligation under the Collective Aqreement fo a
provision of a service within the meaning of section 11.3. The triggering of
the payment obligation may have arisen after the Initial Order but it does
not follow that a service has been provided after the Initial Order. Section
11.3 contemplates, in my view, some current activity by a service provider
post-filing that gives rise to a payment obligation post-filing. The
distinction being that the claims of the Union for termination and severance
pay are based, for the most part, on services that were provided pre-filing.
Likewise, obligations for benefits arising from RAP and VRO are again
based, for the most part, on services provided pre-filing. The exact time of
when the payment obligation crystallized is not, in my view, the
determining factor under section 11.3. Rather, the key factor is whether the
employee performed services after the date of the Initial Order. If so, he or
she is entitled to compensation henefits for such current service.

{Emphasis added.)

[60] In conclusion, the Court is of the opinion that the coming into force of
section 33 CCAA as part of the December 18, 2009, amendments has not
changed the reasoning in Mine Jeffrey and Nortel in any way.

[61] The Union is wrong in thinking that the collective agreement is outside the
scope of the CCAA and that only an agreement may alter its terms and
conditions. When Parliament passed section 33 CCAA, it clearly wanted to give it
the scope under Mine Jeffrey, and when the provision came into force (shortly
after the decision of the Ontario Superior Court of Justice in Nortel), it kept this
same vision.

[52] The CCAA has to be taken as a whole, and its provisions must be
construed within the general context of the purpose of this Act. Its purpose is, in
fact, to enable distressed companies to avoid the pressure of their contractual
- obligations, to have a period of respite during which they will be able to propose a
restructuring plan, shielded from their creditors, and hope to start again on a new
footing. If the debtor company is nevertheless required to fulfill all its obligations,
it is tantamount to saying that the CCAA does nothing. Choices—sometimes
difficult ones—must therefore be made, and all stakeholders interested in having
the company survive and not be forced to close down must then compromise
their rights.

[53] First of all, section 11 CCAA confirms the quasi-total rule of intervention of
the court to make “any order that it considers appropriate” but "subject to the
restrictions set out in this Act”.

[54] The stay order that the court may then make under section 11.02 is
therefore quite broad: the debtor company is literally shielded from legal
proceedings for the time period that the court may prescribe.
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[65] The CCAA includes certain exceptions to this general principle. These
exceptions, however, must be construed as such. They are indeed exceptions.

[56] Section 33 CCAA is under the “Agreements” section of the CCAA. It is
preceded by section 32 CCAA that states, as a general principle, that the debtor
may “disclaim or resiliate any agreement to which the company is a party” b
following the procedure provided in that section.

[67] Section 33 CCAA limits the application of section 32 by stipulating that the
debtor cannot unilaterally set aside a collective agreement or alter it except as
provided in the said section.

[58] The same applies to section 34 CCAA, which also constitutes an
exception to the general principle of setting aside contractual agreements binding
on the debtor company.

[59] The interpretation of 33 CCAA and the definition of its scope must not
distort the general principles of the CCAA. A collective agreement cannot be
made so inflexible that the Union would be, for all practical purposes, in a near
absolute position of control over the restructuring process. That is why Mines
Jeffrey and Nortel restricted the application of collective agreements to unionized
employees called to perform work so that the others (employees not working or
retired) became the debtor's unsecured creditors.

[60] The undersigned considers that construing section 33 CCAA otherwise or
assigning it any other intended scope would rob the CCAA overall of much of its
flexibility and efficiency.

[61] In conclusion, the undersigned is of the opinion that section 33 CCAA
should be applied only in situations where member employees of a bargaining
unit continue to perform work after an initial order has been issued. Otherwise,
the spirit of the entire corporate reorganization process under the CCAA would
suffer as a resulf.

FOR ALL THESE REASONS,
the Union's application is DISMISSED WITH COSTS.

ROBERT MONGEON, J.S.C.

Mtre Matthew Liben
Stikeman Elliott
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Windsor Machine & Stamping Ltd., Re

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, R.S.C., ¢. C-36, AS
oo AMENDED ' :

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF WINDSOR MACHINE &
STAMPING LIMITED, LIPEL INVESTMENTS LTD., WMSL HOLDINGS LTD., 442260 ONTARIQ LTD.,
WINMACH CANADA LTD., PRODUCTION MACHINE SERVICES LTD., 538185 ONTARIQ LTD., SOUTH-
ERN WIRE PRODUCTS LIMITED, PELLUS MANUFACTURING LTD., TILBURY ASSEMBLY LTD,, ST.
CLAIR FORMS INC., CENTROY ASSEMBLY LTD., PIONEER POLYMERS INC., G&R COLD FORGING
INC., WINDSOR MACHINE DE MEXICO, WINMACH INC., WINDSOR MACHINE PRODUCTS, INC.
WAYNE MANUFACTURING INC. AND 383301 ONTARIO LIMITED (Applicants)

Ontario Superior Court of Justice [Commercial List]
Morawetz J.

Heard: March 6, 10, 2009
Judgment: July 27, 2009
Docket: CV-08-7672-00CL

© Thomson Reuters Canada Limited or its Licensors {excluding individual court documents). All rights reserved.
Counsel: Andrew Hatnay, Andrea McKinnon for United Auto Workers Local 251
Daniel Dowdall, Jane Dietrich for Bank of Montreal
Joseph Marin for Applicants
Tony Reyes-for Monitor, RSM Richter Inc.
Raong Phalavong for Saginaw Pattern
Subject: Insolvency; Labour and Employment; Public
Bankruptcy and insolvency --- Proposal — Companies' Creditors Arrangement Act — Miscellaneous issues

Termination and severance pay — Union represented employees at P Ltd. and T Ltd. — Applicants, including T
Ltd. and P Lid., were granted protection under Companies’ Creditors Arrangement Act ("CCAA") — Operations at
T Ltd. and P Ltd. were subsequently shut down — Employees did not receive termination or severance pay — Un-
ion brought motion for order requiring applicants to pay termination and severance pay due and owing to employees
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2009 CarswellOnt 4471, 55 C.B.R. (5th) 241

of T Ltd. and P Ltd. under Employment Standards Act ("ESA") — Motion was opposed by bank and applicants —
Motion dismissed — Conclusions from recent Superior Court case on same issue were adopted — Priority of se-
cured creditors must be recognised — There was no basis for argument that absence of statutory distribution scheme
entitled unsecured creditors to obtain enhanced priority over secured creditors for pre-filing obligations — It was
essential in court-supervised:process to give due consideration to priority rights of secured creditors — Fact that
applicants had cash did not justify alteration of legal priorities — Legal priority position was that claims for termina-
tion and severance pay were unsecured claims which ranked pari passu with other unsecured creditors and subordi-
nate to interests of secured creditors — Applicants did not use CCAA to avoid termination and severance pay obli-
gations under ESA — Claims for termination and severance pay were unsecured claims and enforcement proceed-
ings were stayed, save for any incremental amount of termination or severance pay attributable to time after appli-
cants went into CCAA protection. :

Labour and employment law --- Employment standards legislation — Termination of employment - Exemptions to
entitlement to statutory termination or severance pay — Miscellancous '

CCAA proceedings — Union represented employees at P Ltd. and T Ltd. — Applicants, including T Ltd. and P
Ltd., were granted protection under Companies' Creditors Arrangement Act ("CCAA") — Operations at T Ltd. and
P Ltd. were subsequently shut down — Employees did not receive termination or severance pay — Union brought
motion for order requiring applicants to pay termination and severance pay due and owing to employees of T Ltd.
and P Ltd. under Employment Standards Act ("ESA") — Motion was opposed by bank and applicants — Motion
dismissed — Conclusions from recent Superior Court case on same issue were adopted — Priority of secured credi-
tors must be recognised — There was no-basis for argument that absence of statutory distribution scheme entitled
unsecured creditors to obtain enhanced priority over secured creditors for pre-filing obligations — It was essential in
court supervised process to give due consideration to priority rights of secured creditors — Fact that applicants had
cash did not justify alteration of legal priorities -— Legal priority position was that claims for termination and sever-
ance pay were unsecured claims which ranked pari passu with other unsecured creditors and subordinate to interests
of secured creditors — Applicants did not use CCAA to avoid termination and severance pay obligations under ESA
—— Claims for termination and severance pay were unsecured claims and enforcement proceedings were stayed, save
for any incremental amount of termination or severance pay attributable to time after applicants went into CCAA
protection.

Cases considered by Morawelz g

Anvil Range Mining Corp., Re_(2001), 2001 CarswellOnt 1325, 25 C.B.R. (4th) 1 (Ont. 8.C.J. [Commercial
List]) — referred to

Anvil Range Mining Corp., Re (2002), 2002 CarswellOnt 2254, 34 C.B.R. (4th) 157 (Ont. C.A.) — referred to

Nortel Networks Corp., Re(2009). 2009 CarswellOnt 3583, 75 C.C.P.B. 233 (Ont. 8.C.J. [Commercial List]} —
followed

West Bay SonShip Yachts Ltd., Re (2009), 49 C,B.R. (5th) 159, 71 C.C.E.L. (3d) 45, (sub nom. West Bay Son-
Ship Yachts Lid. v. Esau) 446 W.A.C. 203, (sub nom. West Bay SonShip Yachis Ltd. v. Esau) 265 B.C.A.C. 203
306 D.L.R. (4th) 294, 89 B.C.L.R. (4th) 82, [2009] 4 W.W.R. 415, 2009 BCCA 31, 2009 CarswellBC 139 (B.C.
C.A.) -~ distinguished

1231640 Ontario Inc., Re (2007), 37 C.B.R. (5th) 185, 2007 ONCA 810, 2007 CarswellOnt 7595, 289 D.L.R.
(4th) 684, 13 P.P.8.A.C. (3d) 57 (Ont. C.A.) — distinguished

Statutes considered:
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Bankruptcy and Insolvency Act, R.8.C. 1983, ¢. B-3
Generally — referred to
s. 47 — referred to 7
5. 56.4(1) [er;. 1992, ¢. 27,5. 19] — referred to
Compan-ies' Creditors Arrangement Act, R.3.C. 1985,Ic. C-36
Generally — referred to | | |
§. 11 — referred to
"5, 11(4) — referred to
s, 11.3 [en. 1997, c. 12, s. 124] — referred to
Employment Standards Act, 2000, $.0. 2000, c. 41
Generally — referred to
5. 5 —referred to
Personal Property Security Act, R.8.0. 1990, c¢. P.10
Generally — referred to
$. 20(1)(b) — referred to

MOTION by union for order requiring applicants to pay termination and severance pay to employees as result of
terminations that occurred subsequent to filing of proceedings under Comparnies’ Creditors Arrangement Act.

Morawertz J.:

Introduction

\ International Union, United Automobile Aerospace & Agricultural Implement Workers of America ("United
Auto Workers, Local 251" or the "Union™) bring this motion for an order requiring the Applicants to pay termination
and severance pay that is due and owing to the unionized employees of Tilbury Assembly Ltd. ("Tilbury") and Pel-
lus Manufacturing Limited ("Pellus™) under the Employment Standards Act, 2000 ("ESA") as result of terminations
that occurred subsequent to the filing of proceedings by the Applicants under the Companies' Creditors Arrange-
ment Act ("CCAA").

2 The motion was opposed by Bank of Montreal (the "Bank"), the secured creditor of the Applicants and by the
Applicants,
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3 The amount owing to the Tilbury employees for termination pay is approxmately $23,000 and the amount
owing for severance pay is approx1mately $216, 000 These amounts are not in dispute.

4 The amount claimed to be owing to the Pellus employees (assuming that the employees were terminated on
February 20, 2009} is approximately $132,000 and the amount claimed to be owing for severance pay as of that date
is approximately $326,000. This amount is dlsputecl by Pellus.

5 The Union submits that the Applicants should be required to pay the termmatlon pay and severance pay owmg
to the Tilbury and Pellus employees for the following reasons:

(a) The ESA sets out a comprehensive code that requires an employer who terminates an employee to give
the employee prior notice of termination, or if such notice is not given, pay in lieu of notice (commonly re-
ferred to as "termination pay™). The ESA also requires that an additional amount (referred o as "severance
pay™) be padid to certain long service employees if criteria in the ESA are met.

(b) The Amended and Restated Initial CCAA Order and the consent orders issued by this Court dated Oc-
~ tober 29, 2008, do not authorize the company to avoid paying termination pay and severance pay. The Oc-
tober 29, 2008 consent orders state that "the £mployment Standards Act, 2000 continues to apply".

(c) Section 5 of the ESA expressly states that no employer can contract out or waive an employfnent stan-
dard in the ESA and that any such contracting out or waiver is void.

(d) The Supreme Court of Canada has held that federally regulated bankruptcy and insolvency proceedings
cannot be used to subvert provincially regulated property and civil rights, as long as the doctrine of para-
mountcy is not triggered. In the absence of paramountcy, a provincial law such as the ESA continues to ap-
ply in insolvency proceedings.

(e) For the Tilbury and Pellus employees who continued to work for the Company after it went into CCAA
protection and who were subsequently terminated, the payment of termination pay and severance pay is an
ordinary course payment by the Company. It is to be paid the same way wages, benefits and other aspects
of employee compensation are paid.

(f) The payment of termination pay and severance pay in a CCAA proceeding is not a re-ordering of priori-
ties among creditors nor is. it giving a higher rank to unsecured employee creditors. Termination pay and
severance pay that arises on the terinination of employees post-CCAA filing is not pre-filing debt. It 1s an
ordinary course payment.

(g) The payment of termination pay and severance pay in the case at bar is within the reasonable expecta-
tions of the parties because:

(i) Company management represented to the Union employees from the outset of the CCAA proceed-
ings that it would continue to pay all contractual amounts due to employees who worked during the
CCAA proceedings, which would include amounts for termination pay and severance pay; and

(ii) The Company, the Bank and the Monitor consented to the terms of court orders that expressly state
that the "Employment Standards Act 2000 continues to apply".

(h) The employees have no recourse to be compensated for the unpaid termination pay and severance pay.
There will be no Plan of Compromise.
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(i) The Wage Earner Protection Plan (WEPP) is not available to the employees because the Company is in
CCAA proceedings and the WEPP is only available to terminated employees if their employer is a bank-

rupt or in recelvershlp

(i) The amount of termination pay and severance pay owing is relatively low.
(k) The Company has the cash to pay the termination pay and severance pay that is owing.

(1) The payment of termination pay and severance pay will not jeopardize the Company's restructuring
which is to be a Proposed Transactlon involving a purchase of the company by its controllmg shareholders

(m) The Company has not drawn on the DIP Facility throughout the CCAA proceedings.

(n) The Company should not be able to use the CCAA to avoid its employee termination pay and severance
pay obligations under the ESA. .

(Note

In the excerpt from the factum, counsel to the Union references "Applicants”, and the "Company". Hereafter,
the collective reference is to "Applicants".)

6

The Bank submits that the Union's motion for the payment of termination and severance claims should be

dismissed because:

7

Facts

(a) the termination and severance claims are unsecured obligations of Tilbury and Pellus which are not af-
forded any priority under the Amended and Restated Initial Order, or any other orders that have been made
in the CCAA proceeding, and are therefore unsecured claims subordinate to the claims of the Bank as a se-
cured creditor. Any amount paid in respect of the termination and severance claims is a direct deduction

from recoveries for the secured creditors; and

(b) the provisions of the Amended and Restated Initial Order granted by this Court on September 2, 2009
(the "Amended and Restated Initial Order") do not permit the Applicants to pay termination and severance
claims at this time.

The Applicants submit that the Union's motion should be dismissed because:

(a) the provisions of the Amended and Restated Initial Order do not permit the Applicants to pay the termi-
nation and severance claims in the circumstances in which the Union is seeking such payment;

{(b) the Union has not sought to amend the Amended and Restated Initial Order at any time during these
proceedings to require the Applicants to pay the termination and severance claims; and

(c) the effect of granting the relief to the Union would be to accord termination and severance claims a spe-
cial status over the claims of other unsecured creditors of the Applicants and would result in the payment of
such claims in priority to the claims of the Applicants' secured creditors.
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8 The Union represents employees at four facilities of the Applicants: Tilbury, Pellus, G&R. Cold Forging Inc.
and Pioneer Polymers Inc. The Union represents approximately 180 employees out of the total workforce of 300
employees. - ‘ '

9 On August 1, 2008, Windsor Machine & Stamping Ltd. ("WMSL"), 538185 Ontafio Ltd. (Pellus Tool), Pel-
lus, Tilbury, G&R Cold Forging Inc. and 383301 Ontario Limited (the "BIA Proposal Proponents") each filed a no-
tice of intention ("NOI") to mdke a proposal pursuant to s. 50.4(1) of the Bankruptcy and Insolvency Act ("BIA").

10 On August 6, 2008, the Applicants (including the BIA Proposal Proponents) were granted protection under
the CCAA. N ‘ :

11 As.of the date of the initial CCAA order on August 6, 2008, the Monitor reported that the Bank was owed
approximately $16.25 million comprised of approximately $8.1 million under an operating.line of credit and ap-
proximately $8.15 million under a term loan. The Bank dgreed to make available up to an additional $2 million to
fund the Applicants' operations during the CCAA proceedings under a DIP Loan Agreement.

12 The amount owing to various vendors as of the date of the NOI Filing was approximately $6.5 million.

13 The DIP Facility was extended to the Applicants under the terms of a DIP Loan Agreement. The DIP Facility
was approved under the terms of the Initial Order at the outset of the CCAA proceedings.

14 The provisions of the DIP Loan Agreement provide that advances from the Bank to WMSL could be loaned
to Pellus and Tilbury, (among other Applicants) to fund ordinary course operations of those affiliates. Counsel to the
Applicants submits that as Tilbury and Pellus have no funds to pay any termination or severance pay to the employ-
ees at Tilbury and Pellus represented by the Union (the "Tilbury Union Employees” and "Pellus Union Employees"),
respectively, and they would have to ask that WMSL lend them sufficient funds for that purpose.

15 Under the terms of the Amended and Restated Initial Order, counsel to the Applicants submit that the right of
the Applicants to negotiate the terms on which termination and severance payments may be made upon termination
of the employment of the Applicants' employees was subject to the covenants which are contained in the DIP Loan
Agreement and that the Applicants, with limited exceptions that do not include the making of termination and sever-
ance payments, are not permitted to do anything which adversely affects the ranking of the obligations of WMSL to
the Bank under either the DIP Loan Agreement or under the Amended and Restated Credit Agreement that governs
the terms of loans made by the Bank to the WMSL prior to the commencement of the CCAA proceedings.

16 On October 8, 2008 a sales process was approved by court order. The deadline for submission of offers to the
Monitor was November 18, 2008. On November 18, 2008 there were no offers received, however, certain parties
continued to express an interest in the Applicants' operations.

17 Orders were made in these proceedings on October 29, 2008 (the "October 29 Orders") at the time that ac-
cess agreements with two major customers of the Applicants were approved by the court. The October 29 Orders
included provisions stating that the notice of one week for termination of the employment of employees on the ex-
piry of the access periods under the Access Agreements would not operate to neutralize or suspend the provisions of
the ESA,

18 In September or October, 2008, the Union was informed of the possibility of the closure of the Tilbury facil-
ity. The Union advised the Applicants at that time that should the employment of any Tilbury Union Employees be
terminated, those employees should be paid termination and severance pay as required under the ESA.
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19 The efforts of the Applicants in October and early November, 2008, were directed to securing sources of
funding for the Applicants' restructuring initiatives from prospective purchasers, financial institutions and other pro-
viders of capital as strategic partmers and investors. The Applicants submit that they considered filing a plan of ar-
rangement during that period if their efforts to secure funding had been successful.

20 When no offer was received to purchase the assets of the Applicants, the principals of WMSL (the "Share-
holders") negotiated with the Bank and with Export Development Canada ("EDC") to obtain financing from the
Bank and from EDC for two newly incorporated corporations ("New Cos") to be controlled by the Sharcholders
which would purchase the Applicants' assets, properties and undertakings on a geing-concern basis (the "Proposed
Sale™).

21 The Applicants were of the view that the Proposed Sale was the only alternative to a liquidation sale or auc-
tion of the Applicants' assets and properties.

22 The Applicants acknowledge that they are not in a position o proceed with a plan of arrangement that would
see value paid to their unsecured creditors.

23 At the end of November 2008, the management of Tilbury determined that a transfer of the employment of
any of the Tilbury Union Employces was no longer economically feasible because of the decline in current and pro-
Jjected volume for the Applicants. The Union was advised of this decision and effective December 5, 2008, the Ap-
plicants terminated 47 Tilbury Union Employees at the Tilbury plant, The Tilbury Union Employees did not receive
termination pay and severance pay.

24 On January 21, 2009, the Applicants informed the Pellus Union Employees that the operations of Pellus
would be closed down and that their employment would be terminated. The closure date was subsequently extended
to late February 2009. The number of Pellus Union Employees whose employment will be terminated as a result of
the closure of the Pellus facility is 43, of whom 40 are Pellus Union Employees.

25 Pellus advised the Union of its position that under the provisions of the ESA, the Pellus Union Employees
are not entitled to be paid severance pay because each Pellus Union Employee is not one of 50 or more employees
who will have had the employment relationship with Pellus severed within a six-month period and Pellus does not
have a payroll of $2.5 million of more. The adjudication of this issue is not before me at this time.

26 In January 2009, the Applicants paid $2.8 million toward the Bank operating line as a repayment of pre-
filing debt. In addition, as a result of asset sales and collections a further $1.2 million was also paid to the Bank to-
ward its term loan facilities.

27 The Monitor's Sixth Report is dated Febroary 23, 2009 and at that date, the Applicants had approximately
$3.4 million in cash and at the end of April 2009, the Applicants were expected to have $3 million. The Applicants
has not drawn the DIP Facility throughout the CCAA proceedings.

28 Periodically during the CCAA proceedings, the Applicants returned to court and obtained orders extending
the CCAA proceedings. Extensions were granted, under s. 11{4) of the CCAA based upon the court making required
findings that the Applicants were operating in good faith and with due diligence such as to justify an extension of
the stay.

Issues and Analysis
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29 The issue to be determined on this motion is: Should the Applicants, in thess CCAA proceedings, be re-
quired to pay termination pay and severance pay to the Tilbury Union Employees and the Pellus Union Employees

30 This issue was recently consuiered in Nortel Networks Corp Re [2009 CarsweliOnt 3583 (Ont. S.C.J.
[Commercial List])], 2009 CanL1I 31600 in the context of proceedings commenced by Nortel Networks Corp., et al
(the "Nortel Applicants") under the CCAA (the "Nortel CCAA Proceedings"). _

31 In the Nortel CCAA Proceedmgs, both unionized and non-umomzed employees brought motions seeking an
order to vary the Initial Order to require the Nortel Applicants to pay, among other things, termination pay and sev-
erance pay, in accordance with the applicable collective agreement and/or the Employment Standards Act. The mo-
tions were dismissed.

32 The initial order in the Nortel CCAA Proceedmgs (the "Nortel Imtlal Order“) was sumiar to the Amended
and Restated Initial Order. Both were based on the Model Order.

33 The applicable order in each case, (a) entitles but did not require the Applicants to pay outstanding and future
wages, salaries, vacation pay,..., in each case incurred in the ordinary course of business; (b) provides that the Appli-

cants were entitled to terminate the employment or lay off any of its employees and to deal with the consequences in
the Plan.

34 Many of the submissions raised by the Union at [5], were considered in the Nortel decision.
35 Included in the conclusions in Nortel were statements to the effect that:

(i) claims for termination pay and severance pay are unsecured claims. These claims do not have any statu-
tory priority;

(i) Section 11.3 of the CCAA is an exception to the general stay provisions authorized by Section 11 and
as such should be narrowly construed; .

(iii) Section 11.3 applies to services provided after the date of the Initial Order;

(iv) the triggering of the payment obligations for termination and severance pay may have arisen after the
Initial Order but it does not follow that a service was provided after the Initial Order. The claims for termi-
nation and severance pay are based, for the most part, on services that were provided pre-filing.

(v) a key factor is whether the employee provided services after the date of the Initial Order. If so, he or
she, is entitled to compensation benefits for such services.

(vi) the court has the jurisdiction to order a stay of outstanding termination pay and severance pay dbliga—
tions under Section 11 of the CCAA.

(vii) the failure to pay outstanding termination pay and severance pay obligations does not amount to a case
of contractmg out of the ESA. Rather, it is a case of whether immediate payout resulting from a breach of
the ESA is required to be made. The ESA applies, but during the stay period, there is a stay of the enforce-
ment of the payment obligation.

36 In my view, these conclusions are equally applicable to this motion.
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37 The submissions of the Union which are addressed in the Nortel decision are as follows:
(i) Payment of termination pay and severance pay are subject to the stay provisions.

(ii) The failure to pay outstanding termination pay and severance pay obligations does not amount to a con-
tracting out of the ESA. Rather, it is a case of whether immediate payout resulting from a breach of the
ESA is required to be made. The ESA applies, but during the stay period, there is a stay of the enforcement
of the payment obligations.

(iii) The ESA continues to apply but there is a stay of the enforcement of the payment obligations.

{iv) The triggering of the payment obligations for termination and severance pay may have arisen after the
Initial Order but it does not follow that a service was provided after the Initial Order. The claims for termi-
nation and severance pay are based, for the most part, on services that were provided pre-filing.

(v) A key factor is whether the employee provided services after the date of the Initial Order, If so, he or
see, is entitled to compensation benefits for such services.

38 Two additional points that are not directly addressed in the Nortel decision are as follows West Bay SonShip
Yachis Ltd, Re, 2009 BCCA 31 (B.C.C.A.):

(i) Counsel to the Union submitted that the recent case of Re West Bay SonShip Yachts Ltd. (2009)
B.C.C.A. 31 stands for the proposition that claims for termination and severance pay becomes owing to the
employees at the point where their employment was terminated during the post-filing period and therefore
such claims are post-filing ¢laims, In my view, this case can be distinguished, The claim in West Bay in-
volved a common law claim for damages for wrongful dismissal. This type of claim is distinct from a claim
for severance pay or termination pay under employment standards legislation, as noted by Levine J.A. at
paragraph [14].

(ii) Tilbury Union Employees and Pellus Union Employees did provide services after the date of the CCAA
application. Any incremental increase in termination pay and severance pay attributable to the period of
time after the Applicants went into CCAA protection may justify treatment as a post-filing claim,

39 This motion raises an interesting question. Should the Applicants be faulted for commencing proceedings
under the CCAA, even though it turns out that no plan can be proposed which provides value to the unsecured credi-
tors. In this case, the alternative to filing under the CCAA would have been to continue with the NOI under the BIA.
In light of the acknowledgment that no CCAA plan can be presented which would be of benefit for the unsecured
creditors, it follows that no viable proposal could have been made under the BIA. The failure to file a proposal under
the BIA would have resulted in a bankruptcy and likely a receivership. In a receivership/bankruptcy, the termination
pay and severance pay claims of the Tilbury Union Employees and the Pellus Union Employees would rank as un-
secured claims and subordinate to the secured creditors.

40 In turn, this raises a further question. Should the priority status of the Tilbury Union Employees and Pellus
Union Employees be different in the context of CCAA proceedings as opposed to a receivership or bankruptcy.

41 In this case, the Monitor reports that certain secured creditors will suffer a loss. Any amount paid in respect
of termination and severance pay claims would be as a result of a direct deduction from recoveries for the secured
creditors. In my view, the effect of granting the requested relief would be to accord the termination and severance
pay claims special status over the claims of other unsecured creditors of the Applicants and would also result in the
payment of such claims in priority to the claims of the Applicants' secured creditors.
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42 In addition to my conclusions as set out in Nortel, I have not been persuaded that the requested relief can be
justified in this case on the following grounds. : Con

43 First, the priority of secured creditors must, in my view, be recognized. Counsel to the Union made the sub-
mission that the Applicants and the Bank are advancing a priority argument that may be relevant in a bankruptey or
receivership proceeding but not in a CCAA proceeding, as there is no priority distribution scheme in the CCAA. In
my view this submission is misguided. Although there is no specific priority distribution scheme in the CCAA, that
does not mean that priority issues should not be considered. An initial order under the CCAA usually results in a
stay of proceedings as against secured creditors as well as unsecured creditors. The stay prevents secured creditors
from taking enforcement proceedings which would confirm their priority position. The inability of-a secured creditor
to take such enforcement proceedings should not result in an enhanced position for unsecured creditors. There is no
basis, in my view, for the argument that somechow the absence of a statutory distribution scheme entitles unsecured
creditors to obtain enhanced priority over secured creditors for pre-filing obligations. To give effect to this argument
would result in a situation where secured creditors would be prejudiced by participating in CCAA proceedings as
opposed to receivership/bankruptey proceedings. This could very well result in a situation where secured creditors
would prefer the receivership/bankruptcy option as opposed to the CCAA option as it would recognize their priority
position. Such an outcome would undermine certain key objectives of the CCAA, namely, (i) maintain the status
quo during the proceedings; and (ii) to facilitate the ability of a debtor to restructure its affairs. In my view, it is es-
sential, in a court supervised process, to give due consideration to the priority rights of secured creditors. In this
case, the secured creditors have priority over the termination pay and severance pay claims of the Tilbury Union
Employees and the Pellus Union Employees.

44 Second, counsel to the Union also submits that based on the rationale in the decision of the Court of Appeal
in 12316490 Ontario Inc., Re (2007}, 37 C.B.R. (5th)_185 (Ont. C.A.), priority rules do not crystallize in a CCAA
proceeding. I do not accept this argument. State Group addressed a priority issue.as between competing PPSA se-
cured creditors in the context of a interim receivership under s. 47 of the BIA. The issue in State Group was whether
a s. 47 BIA receiver was a person who represents creditors of the debtor under s. 20(1)(b) of the PPSA. The Court of
Appeal held that an interim receiver was not such a person. The issue in State Group governs the relationship as
between competing interests under the PPSA. In my view, it does not stand for the proposition that the priority posi-
tion of a secured creditor vis-a-vis unsecured creditors should not be recognized in the context of a CCAA proceed-

ing.

45 Third, the Union put forth submissions to the effect that, in this particular situation, the amount of termina-
tion pay and severance pay is relatively low and the Applicants have the cash to pay the amounts owing and, further,
that such payments would not jeopardize the Proposed Sale.

46 In my view, the fact that the Applicants may have available cash does not mean that the Applicants can use
the cash as they see fit. The asset is to be used in accordance with credit agreements and court authorized purposes,
including those set out in the Amended and Restated Initial Order. I am in agreement with these submissions of
counsel to the Applicants as set out at [15]. This Order placed restrictions on the use of cash, which restrictions are
consistent with legal priorities. In my view, the fact that the Applicants have cash does not justify an alteration of
legal priorities. The legal priority position is that the claims for termination pay and severance pay are unsecured
claims which rank pari passu with other unsecured creditors and subordinate to the interests of the secured creditors.
(See also Indalex Limited CV-09-8122-00CL - July 24, 2009 on this point.)

47 I acknowledge that the situation facing the employees is unfortunate and that in Nortel, a hardship exception
was made. However, this exception was predicated, in part, on the reasonable expectation that there will be a mean-
ingful distribution to unsecured creditors, including the former employees. Such is not the case in this matter.
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43 Counsel to the Union also submitted that paragraph 11(d) of the Amended and Restated Initial Order only
allows the company to terminate employees on terms agreed to by the employees or "to deal with the consequences
thereof in the plan". Counsel to the Union submits that there is no agreement in this case and there is no plan and
consequently paragraph 11(d) does not authorize the company not to pay termination pay and severance pay.

49 In my view, the Applicants provide a complete response to this argument in their submission summarized at
[15] which I accept and at paragraph 32 of their factum by noting that the Applicants could have proposed a Plan
that would not have seen value paid to the unsecured creditors and that could have effected the Proposed Sale
through a Plan, and to require that the Applicants propose a Plan in order to effect the sale would be an overly tech-
nical requirement inconsistent with the CCAA's remedial objective. I also accept these submissions. In my view, this
is not a case where the Applicants have used the CCAA to avoid termination and severance pay obligations under
the ESA. The fact that these claims will not be paid is a result of legal priorities as opposed to any specific action of
the Applicants. , ‘ B

50 I also note the CCAA proceedings are ongoing and the Applicants have brought forth a motion to propose a
plan directed only at the secured creditors, but such a plan has been accepted in other cases. (See Anvil Range Min-
ing Corp., Re (2001}, 25 C.B.R. (4th) 1 (Ont. S.C.J. [Commercial List]), affd (2002). 34 C.B.R. (4th) 157 {Ont.
C.A.)) This motion has yet to be heard.

Disposition

51 In the result, [ have not been persuaded that the facts of this case are such that would justify an outcome dif-
ferent from that of Nortel. The claims for termination pay and severance pay are unsecured claims and enforcement
proceedings are stayed, save and except for any incremental amount of termination pay and severance pay attribut-
able to the period of time after the Applicants went into CCAA protection.

32 Counsel to the Bank also raised the issue that Tilbury and Pellus do not have the funds to pay the termination
and severance claims as all cash is held by WMSL. Counsel to the Bank submits that if an order were to be made
that WMSL were required to pay or to loan money to Tilbury or Pellus so that they could then pay the termination
and severance pay claims, such would be equivalent to a commen employer finding without a proper trial of such
issue. I accept this position and to the extent that I have erred in my conclusions and this issue becomes relevant, it
would be necessary, in my view, to have a hearing to determine whether WMSL, Tilbury and Pellus are a common
employer. This possibility is recognized at paragraph 38 of the Reply Factum served by counsel to the Union.

53 For the foregoing reasons, subject to the caveat in [51], the motion is dismissed.

Motion dismissed.

END OF DOCUMENT
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Subject: Constitutional, Labour and Employment; Public
Constitutional law --- Charter of Rights and Freedoms — Nature of rights and freedoms — Freedom of association

Provincial government enacted Health and Social Services Delivery Improvement Act ("Act") — Part 2 of Act in-
troduced changes to transfers and and multi-worksite assignment rights, contracting out and status of employees
under contracting-out arrangements, job security programs and bumping rights — Section 10 of Act invalidated any
part of any collective agreement, past or future, which was inconsistent with Part 2, and any collective agreement
purporting to modify these restrictions ~— Health care sector unions, bargaining agents and employees brought un-
successful action challenging constitutionality of Act — Health care sector unions, bargaining agents and employees
appealed — Court of Appeal concluded that there was no violation of ss. 2(d) or 15 of Charter and dismissed appeal
— Health care sector unions, bargaining agents and employees appealed - Appeal allowed in part — Section 2(d)
of Charter protects capacity of members of labour unions to engage, in association, in collective bargaining on fun-
damental workplace issues - Sections 4 and 5 of Act did not amount to substantial interference with union’s ability
to engage in collective bargaining so as to attract protection under s. 2(d) of Charter — Sections 6(2), 6(4} and 9
interfered significantly with ability of those bound by them to engage in associational activity of collective bargain-
ing — Measures adopted by government constituted virtual denial of s. 2(d) right to process of good faith bargaining
and consultation — Intrusions on collective bargaining represented by ss. 6(2), 6(4) and 9 were not minimally im-
pairing and could not be saved as reasonable and justifiable limit in free and democratic society — Offending provi-
sions of Act could not be justified as reasonable limits under s. 1 of Charter and were unconstitutional.

Constitutional law --- Charter of Rights and Freedoms — Nature of rights and freedoms — Equality rights — Gen-
eral principles

Provincial government enacted Health and Social Services Delivery Improvement Act ("Act") -— Part 2 of Act in-
troduced changes to transfers and and multi-worksite assignment rights, contracting out and status of employees
under contracting-out arrangements, job security programs and bumping rights — Section 10 of Act invalidated any
part of any collective agreement, past or future, which was inconsistent with Part 2, and any collective agreement
purporting to modify these restrictions — Health care sector unions, bargaining agents and employees brought un-
successful action challenging constitutionality of Act — Health care sector unions, bargaining agents and employees
appealed — Court of Appeal concluded that there was no violation of ss. 2(d) or 15 of Charter and dismissed appeal
— Health care sector unions, bargaining agents and employees appealed — Appeal allowed in part — Distinctions
made by Act related essentially to segregating different sectors of employment, in accordance with long-standing
practice in labour regulation of creating legislation specific to particular segments of labour force — Distinctions did
not amount to discrimination under s, 15 of Charter — Differential and adverse effects of legislation on some groups
of workers related to type of work they did and not to persons they were — There was no reason to depart from trial
judge's view that these effects on health care workers did not constitute discrimination — Act did not violate s. 15 of
Charter.

Droit constitutionnel --- Charte canadienne des droits et libertés — Nature des droits et libertés — Liberté d'associa-
tion
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Gouvernement provincial a promulgué la Health and Social Services Delivery Improvement Act ("Loi") — Partie 2
a modifié les droits liés aux transferts et affectations dans différents lieux de travail, la sous-traitance, le statut des
employés contractuels, les programmes de sécurité d'emploi et les droits de supplantation — Article 10 invalidait
toute partie d'une convention collective, présente ou future, incompatible avec la partie 2, et toute convention collec-
tive visant 4 modifier ces restrictions — Syndicats du secteur de la santé, les agents négociateurs et les employés ont
contesté la constitutionalité de la Loi sans succés — Syndicats du secteur de la santé, les agents négociateurs et les
employés ont interjeté appel — Cour d'appel a conclu que le par. 2d) et l'art. 15 de la Charte n'avaient pas été violés
et a rejeté 'appel — Syndicats du secteur de la santé, les agents négociateurs et les employés ont interjeté appel —
Pourvoi accueilli en partie — Paragraphe 2d) de la Charte prot2ge la capacité des syndiqués d'engager des négocia-
tions collectives sur des problémes reli€s au milieu de travail — Article 4 et 5 de la Loi ne constituaient pas des en-
traves substantielles 4 la capacité du syndicat d'engager des négociations collectives et il ne s'agissait pas d'un cas
donnant droit & la protection prévue au par. 2d) de la Charte — Paragraphes 6(2) et 6(4) et l'art. 9 entravaient sub-
stantiellement la capacité des employés visés par ces dispositions d'exercer l'acitivité associative liée a la négocia-
tion collective — Mesures adoptées par le gouvernement constituaient pratiquement une négation du droit garanti
par le par. 2d) 4 un processus de consultation et de négociation menée de bonne foi — Ingérences dans la négocia-
tion collective représentées par les par. 6(2) et 6(4) et par l'art. 9 ne constituaient pas des atteintes minimales et ne
sauraient se justifier en tant que limites raisonnables dont le bien-fondé pouvait se démontrer dans le cadre d'une
société libre et démocratique — Dispositions attentatoires de la Loi ne pouvaient se justifier en tant que limites rai-
sonnables au sens de l'article premier de la Charte et étaient inconstitutionnelles.

Droit constitutionnel --- Charte canadienne des droits et libertés - Nature des droits et libertés — Droits & 1'égalité
— Principes généraux

Gouvernement provincial a promulgué la Health and Social Services Delivery Improvement Act ("Loi") — Partie 2
a modifié les droits liés aux transferts et affectations dans différents lieux de travail, la sous-iraitance, le statut des
employés contractuels, les programmes de sécurité d'emploi et les droits de supplantation — Article 10 invalidait
toute partie d'une convention collective, présente ou future, incompatible avec la partie 2, et toute convention collec-
tive visant & modifier ces restrictions — Syndicats du secteur de la santé, les agents négociateurs et les employés ont
contestd la constitutionalité de la Loi sans succés — Syndicats du secteur de la santg, les agents négociateurs et les
employés ont interjeté appel — Cour d'appel a conclu que le par. 2d) et I'art. 15 de la Charte n'avaient pas &té violés
et a rejeté I'appel — Syndicats du secteur de la santé, les agents négociateurs et les employés ont interjeté appel —
Pourvoi accueilli en partie — Distinctions créées par la Loi tenaient essentiellement aux différences qui existaient
entre les secteurs d'emploi en raison des pratiques suivies de longue date selon lesquelles la réglementation en
matiére de travail était établie par des mesures législatives propres 4 chaque secteur du marché du travail — Distine-
tions ne constituaient pas une forme de discrimination au sens de l'art. 15 de la Charte — Différenciation et les effets
préjudiciables de la loi envers certains groupes de travailleurs tenaient essentiellement au genre de travail qu'ils exé-
cutaient et non a leur personne — Rien ne justifiait de s'écarter du point de vue de la juge de premidre instance selon
qui ces effets sur les travailleurs du secteur des services de la santé ne constituaient pas de la discrimination — Loi
ne violait pas l'art. 15 de la Charte.

Three days after receiving first reading before the Legislature, the Health and Social Services Delivery Improvement
Act was enacted, There was no meaningful consultation with unions before it became law. The Act affects labour
relations between health sector employers and their unionized employees. Part 2 of the Act introduced changes to
transfers and and multi-worksite assignment rights in ss. 4 and 5, contracting out and the status of employees under
contracting-out arrangements in s. 6, job security programs is ss. 7 and § and layoffs and bumping rights in s. 9. Sec-
tion 10 invalidated any part of any collective agreement, past or future, which was inconsistent with Part 2, and any
collective agreement purporting to modify these restrictions.

An action was brought by health care sector unions, bargaining agents and employees challenging the constitutional-
ity of the Act. The trial judge dismissed the plaintiffs' freedom of association claim on the ground that collective
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bargaining was not an activity recognized by the Supreme Court of Canada as falling within the scope of s. 2(d) of
the Canadian Charter of Rights and Freedoms. The trial judge also dismissed the plaintiffs' claim under the equality
provisions in s. 15 of the Charter, holding that there was no violation of s. 15.

The plaintiffs appealed. The Court of Appeal concluded that there was no violation of ss. 2(d) or 15 of the Charter
and dismissed the appeal. The plaintiffs appealed.

Held: The appeal was allowed in part.

Per McLachlin C.J.C. and LeBel I. (Bastarache, Binnie, Fish, Abella JJ. concurring): Section 2(d) of the Charter
protects the capacity of members of labour unions to engage, in association, in collective bargaining on fundamental
work place issues. The conclusion that s. 2(d) protected a process of collective bargaining rested on four proposi-
tions. First, a review of the s. 2(d) jurisprudence revealed that the reasons invoked in the past for holding that the
guarantee of freedom of association does not extend to collective bargaining could no longer stand. Second, an in-
terpretation of s. 2(d) that precluded collective bargaining from its ambit was inconsistent with Canada's historic
recognition of the importance of collective bargaining to freedom of association. Third, collective bargaining was an
integral component of freedom of association in international law, which may inform the interpretation of Charter
guarantees. Finally, interpreting s. 2(d) as including a right to collective bargaining was consistent with, and indeed,
promoted other Charter rights, freedoms and values.

The right to collective bargaining was a limited right. The right was to a general process of collective bargaining.
Section 2(d) did not guarantee the particular objectives sought through this associational activity but rather the proc-
ess through which those goals were pursued. Section 2(d) imposed a corresponding duty on government employers
to agree to meet and discuss with them. Section 2(d) also put constraints on the exercise of legislative powers in
respect of the right to collective bargaining. Section 2(d) only protects against "substantial interference" with asso-
ciational activity. The interference must be so substantial that it interferes not only with the attainment of the union
members' objectives, but with the very process that enables them to pursue these objectives by engaging in meaning-
ful negotiations with the employer. Section 2(d) may be breached by government legislation or conduct that substan-
tially interferes with the collective bargaining process. Substantial interference must be determined contextually, on
the facts of the case, having regard to the importance of the matter affected to the collective activity, and to the man-
ner in which the government measure is accomplished.

The effect of ss. 4 and 5 of the Act, in conjunction with s. 10 of the Act, was to render future collective bargaining
over transfers and reassignments largely meaningless, since collective bargaining could not alter the employer’s right
to make transfers and reassignments. The combined effect of ss. 6(2), 6(4) and 10 of the Act was to forbid the incor-
poration into future collective agreements of provisions protecting employees from contracting out, or the inclusion
of a provision requiring the employer to consult with the union. Sections 6(3), 6(5) and 6(6) simply modified the
protections available under the Labour Relations Code and did not deal with the entitlements of employees based on
collective bargaining. Sections 6(3), 6(5) and 6(6) did not interfere with collective bargaining and did not infringe
the protection over collective bargaining offered by s. 2(d). Neither ss. 7 or 8 had the purpose or effect of interfering
with collective bargaining, past or future. Section 9 made collective bargaining over specified aspects of layoff and
bumping meaningless and also invalidated parts of collective agreements dealing with these issues up to December
31, 2005. This constituted interference with both past and future collective bargaining. Sections 4, 5, 6(2), 6(4) and
9, in conjunction with s. 10, interfered with the process of collective bargaining, either by disregarding past proc-
esses of collective bargaining, by pre-emptively undermining future processes of collective bargaining or both.

The Act's interference with collective bargaining over matters pertaining to contracting out, layoff conditions and
bumping constituted substantial interference with the s. 2(d) right of freedom of association. The same could not be
said of the transfers and reassignments covered under ss. 4 and 5. Sections 6(2), 6(4) and 9 interfered significantly
with the ability of those bound by them to engage in the associational activity of collective bargaining. The measures
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adopted by the government constituted a virtual denial of the s. 2{d) right to a process of good faith bargaining and
consultation. The infringement of the plaintiffs' rights to bargain collectively was prescribed by law. The intrusions
on collective bargaining represented by ss. 6(2), 6(4) and 9 were not minimally impairing and could not be saved as
a reasonable and justifiable limit in a free and democratic society. The record disclosed no consideration by the gov-
ernment of whether it could reach its goal by less intrusive measures, and virtually no consultation with unions on
the matter.

The distinctions made by the Act related essentially to segregating different sectors of employment; in accordance
with the long-standing practice in labour regulation of creating legislation specific to particular segments of the la-
bour force and did not amount to discrimination under s. 15 of the Charter. The differential and adverse effects of
the legislation on some groups of workers related to the type of work they did and not to the persons they were, The
differential treatment based on personal characteristics required to get a discrimination analysis off the ground was
absent. There was no reason to depart from the trial judge's view that these effects on health care workers did not
constitute discrimination. The Act did not vielate s, 15.

Deschamps J. (dissenting in part): Legislation that altered terms of a collective agreement bearing on significant
workplace issues, or that precluded negotiations on significant workplace issues that would normally be negotiable,
would interfere with the collective bargaining process. Such legislative measures nullified negotiations that had al-
ready taken place or prevented future negotiations on the topics they covered. Sections 6(3), 6(5) and 6(6) did not
infringe the Charter. They did not interfere with the collective bargaining process but merely modified entitlements
under a statutory scheme. Sections 7 and 8, which dealt with statutory job security programs, did not infringe s. 2(d).
Sections 4 and 5 nullified some existing terms of collective agreements and limited the scope of future negotiations.
Sections 6(2) and 6(4) nullified past collective bargaining relating to contracting out, thereby rendering the process
nugatory, and precluded future collective bargaining on the issue. They concerned a significant issue of employment
security and negotiating such issues was one of the purposes of associational activities in the workplace. Section 9
dealt with significant workplace issues relating to s. 2(d).

Substantial deference had to be shown in determining whether the measures adopted in this case were justified under
s. I in light of the crisis of sustainability in the health care sector, the vulnerability of patients, whose rights are con-
stitutional in nature, the recommendations of the health care association as an employer and as an administrator of
the health care systemn, and the highly political context of health care reform in British Columbia. The impugned
provisions were prescribed by law, were enacted in pursuit of a pressing and substantial objective and the measures
taken were rationally connected with the objective being pursued. The government considered a range of alterna-
tives in seeking to address the crisis of sustainability in the province's health care system. Other alternatives would
not have enabled the government to achieve its objectives and Part 2 of the Act was not aimed directly at the Charter
rights of affected employees.

Sections 4 and 5 were carefully tailored to ensure that the government's objective was attained while infringing s.
2(d) as little as possible. Without s, 6(2), the government would be effectively prohibited from making a policy deci-
sion to restructure non-clinical health services in the province. Section 6(2) satisfied the minimal impairment test.
The impact of s. 9(d) on workers was minimized by safegnards provided for in s. 5 of the Regulations made under
the Act. There was sufficient evidence that s. 9 enabled the government to meet its objective. Section 2 satisfied the
minimal impairment test as a transitional clause that represented government policy and was carefully circum-
scribed. Sections 4 and 5 of the Act did not have a serious impact on employees. They were a proportionate response
to the crisis of sustainability in health care. Section 6(2) struck an appropriate balance between the government's
objectives and the freedom of association of employees. The infringement resulting from s. 6(2) was justified under
s. 1 of the Charter. The marginal benefits of 5. 6(4) were outweighed by the deleterious effects of denying consulta-
tion to affected unions. Section 6(4) failed to satisfy s. 1 of the Charter and was unconstitutional. The negative ef-
fects of the infringement by s. 9 were minimal because it was time-limited and while bumping and layoff protections
were attenuated, they were not abolished. The procedural infringement was outweighed by the evidence that layoff

© 2011 Thomson Reuters. No Claim to Orig. Govt. Works



Page 6

2007 CarswellBC 1289, 2007 SCC 27, J.E. 2007-1185, 2007 C.L.L..C. 220-035, [2007] B.C.W.L.D. 3384, [2007]
B.C.W.L.D. 3383, [2007] B.C.W.L.D. 3381, [2007] B.C.W.L.D. 3380, 65 B.C.L.R. (4th) 201, [2007] 7 W.W.R.

191, D.T.E. 2007T-507, 363 N.R. 226, 137 CL.R.B.R. (2d) 166, 283 D.L.R. (4th) 40, 157 CR.R. 21, 242 B.C.A.C.
1, 164 L.A.C. (4th) 1, 400 W.A.C. 1, [2007] 2 8.C.R. 391

and bumping provisions in collective agreements would place serious obstacles in the way of the timely restructur-
ing of the health care system. Section 9 was a proportionate response and the infringement was justified under s. 1 of
the Charter.

La Health and Social Services Delivery Improvement Act ("Loi") est entrée en vigueur trois jours apteés avoir fran-
chi I'étape de la premiére lecture devant I'Assemblée législative. Aucune véritable consultation des syndicats n'est
intervenue avant que le projet devienne loi. Celle-ci touche aux relations du travail entre les employeurs du secteur
de la santé et leurs employés syndiqués. La partie 2 modifie les droits liés aux transferts et affectations dans dif-
férents lieux de travail aux art. 4 et 5, la sous-traitance et le statut des employés contractuels a l'art. 6, les pro-
grammes de sécurité d'emploi aux art. 7 et 8 et les droits de mise en disponibilité et de supplantation a l'art. 9. L'art.
10 invalidait toute partie d'une convention collective, présente ou future, incompatible avec la partie 2, et toute con-
vention collective visant & modifier ces restrictions.

Les syndicats du secteur de la santé, les agents négociateurs et les employés ont contesté la constitutionalité de la
Loi. La juge de premiére instance a rejeté l'argument fondé sur la liberté d'association qu'ont fait valoir les deman-
deurs au motif que la négociation collective ne constituait pas une activité que la Cour supréme du Canada con-
sidérait comme visée par le par. 2d) de la Charte canadienne des droits et libertés. La juge a aussi rejeté les préten-
tions des demandeurs fondées sur les droits 4 1'égalité garantis & l'article 15 de la Charte et a conclu 2 l'absence de
violation de l'art. 15.

Les demandeurs ont intetjeté appel. La Cour d'appel a conclu qu'il n'y avait pas de violation du par. 2d) et de l'art. 15
de la Charte et a rejeté l'appel. Les demandeurs ont formé le présent pourvoi.

Arrét: Le pourvoi a été accueilli en partie.

MecLachlin, J.C.C., LeBel, I. (Bastarache, Binnie, Fish, Abella, JI., souscrivant & leur opinion): Le par. 2d) de la
Charte protége la capacité des syndiqués de participer en groupe & la négociation collective des questions fondamen-
tales lides au milieu de travail. La conclusion que le par. 2d) protege le processus de négociation collective reposait
sur quatre prémisses. Premiérement, I'examen de la jurisprudence sur le par. 2d) a révélé que les raisons invoquées
par Je passé pour expliquer que le droit & la liberté d'association ne s'étendait pas 4 la négociation collective ne
valaient plus. Deuxiémement, une interprétation du par. 2d) qui excluait la négociation collective de son champ
d'application ne se conciliait pas avec le fait que le Canada a toujours reconnu I'importance de ¢e processus en
matiére de liberté d'association. Troisiémement, la négociation collective faisait partie intégrante de la liberté d'asso-
ciation selon le droit international qui pouvait inspirer l'interprétation des garanties reconnues par la Charte. Enfin,
interpréter le par. 2d) comme comprenant le droit de négociation collective s'intégrait dans la logique, voire la
défense, des autres droits, libertés et valeurs consacrés par la Charte.

Le droit de négociation collective demeurait un droit & portée restreinte. Il conférait le droit de participer & un proc-
essus général de négociation collective. Le par. 2d) ne protégeait pas les objectifs particuliers recherchés par cette
activité associative mais il protégeait toutefois le processus de réalisation de ces objectifs. Le par. 2d) imposait aux
employeurs du secteur public une obligation correspondante d'accepter de rencontrer les employés pour discuter
avec eux. Le par. 2d) restreignait aussi le pouvoir de légiférer en matiére de négociation collective. Le par. 2d)
protégeait uniquement contre les « entraves substantielles » 4 l'activité associative. L'atteinte au droit devait étre
substantielle au point de constituer une entrave non seulement  la réalisation des objectifs des syndiqués mais aussi
au processus méme qui leur permettait de poursuivre ces objectifs en s'engageant dans de véritables négociations
avec l'employeur. Une loi ou un acte gouvernemental qui constituait une ingérence substantielle dans le processus de
négociation collective pouvait contrevenir au par. 2d). La question de l'existence d'une atteinte substantielle devait
gtre tranchée selon le contexte de chaque cas d'espéce, compte tenu de I'importance des sujets visés pour l'activité
collective et de la maniére dont la mesure a été mise en application.
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Les art. 4 et 5, appliqués conjointement avec l'art. 10, videraient de sens, pour l'essentiel, les futures négaciations
collectives sur les transferts et les nouvelles affectations, car la négociation collective ne pouvait modifier le droit de
'employeur de procéder & des transferts et de nouvelles affectations. L'application combinée des par. 6(2) et (4) et de
l'art. 10 interdisait l'intégration dans les futures conventions collectives de clauses protégeant les employés contre la
sous-traitance ou obligeant I'employeur 4 consulter les syndicats avant de procéder & celle-ci. Les par. 6(3), 6(5) et
6(6) ont simplement modifié les protections prévues au Labour Relations Code qui ne touchaient pas aux droits issus
de négociations collectives reconnus aux employés. Les par. 6(3), 6(5) et 6(6) ne constituaient pas une ingérence
dans la négociation collective ni une atteinte 2 la protection que confére le par. 2(d) a la négociation collective, Ni
l'art. 7 ni l'art. 8 n'avaient pour objet ou effet de permettre une ingérence dans les négociations collectives,
antérieures ou a venir. L'article 9 vidait ainsi de sens la négociation collective de certains aspects de la mise en dis-
ponibilité et de la supplantation et invalidait certaines parties de conventions collectives portant sur ces questions,
jusqu'au 31 décembre 2005, Cette disposition constituait alors une ingérence dans les processus de négociation col-
lective, antérieurs et & venir. Les art. 4, 5 et 9 et les par. 6(2) et (4), appliqués conjointement avec I'art. 10, consti-
tuaient une ingérence dans le processus de négociation collective, soit en mettant de c6té les processus de négocia-
tion collective antérieurs, soit en compromettant & I'avance lintégrité des futurs processus de négociation collective
sur ce sujet, ou les deux 2 la fois.

L'ingérence de la Loi dans la négociation collective au sujet de [a sous-traitance ainsi que des conditions de mise en
disponibilité et de la supplantation constituait une atteinte substantielle au droit 4 la liberté d'association garanti au
par. 2d). On ne saurait tirer une conclusion identique 4 propos des transferts et des nouvelles affectations que
visaient les art. 4 et 5. Les par. 6(2) et (4) et 'art, 9 entravaient de fagon substantielle la capacité des employés visés
par ces dispositions d'exercer l'activité associative liée 4 la négociation collective. Les mesures adoptées par le gou-
vernement constituaient pratiquement une négation du droit garanti au par. 2d) 4 un processus de consultation et de
négociation menée de bonne foi. L'atteinte aux droits des demandeurs de négocier collectivement était prescrite par
la loi. Les ingérences dans la négociation collective représentées par les par. 6(2) et 6(4) et par l'art. 9 ne consti-
tuaient pas des atteintes minimales et ne sauraient se justifier en tant que limites raisonnables dont le bien-fondé
pouvait se démontrer dans le cadre d'une société libre et démocratique. Selon le dossier, le gouvernement ne s'est pas
demandé s'il pouvait atteindre son objectif par des mesures moins attentatoires et n'a pas vraiment consulté les syn-
dicats 4 ce sujet,

Les distinctions créées par la Loi tenaient essentiellement aux différences qui existaient entre les secteurs d'emploi
en raison des pratiques suivies de longue date selon lesquelles la réglementation en matiére de travail était établie
par des mesures législatives propres & chaque secteur du marché du travail et ne constituait pas une forme de dis-
crimination au sens de l'art. 15 de la Charte. La différenciation et les effets préjudiciables de la loi envers certains
groupes de travailleurs tenaient essentiellement au genre de travail qu'ils exécutaient et non & leur personne. Il ne
s'agissait pas de traitements différents fondés sur des caractéristiques personnelles justifiant qu'on amorce I'analyse
de la question de la discrimination. Rien ne justifiait de s'écarter du point de vue de la juge de premidre instance
selon qui ces effets sur les travailleurs du secteur des services de la santé ne constituaient pas de la discrimination.
La Loi ne violait pas l'art. 15,

Deschamps, I. (dissident en partie): Une loi qui a pour effet de modifier une convention collective portant sur d'im-
portantes questions liées au milieu de travail ou qui exclut de la négociation d'importantes questions liées au milieu
de travail qui seraient normalement négociables constituerait une ingérence dans le processus de négociation collec-
tive. Des mesures législatives de cette nature ont rendu sans effet les négociations ayant déja eu lieu ou ont exclu,
pour l'avenir, la tenue de négociations sur les sujets qu'elles visaient. Les par. 6(2) et (4) et 6(6) ne contrevenaient
pas & la Charte. Ils ne constituaient pas une ingérence dans le processus de négociation collective; ils ne fajsaient
que modifier des droits conférés dans le cadre d'un régime 1égal. Les art. 7 et 8, qui concemaient des programmes de
sécurité d'emploi, n'enfreignaient pas le par. 2d). Les art. 4 et 5 annulaient des stipulations de conventions collec-
tives existantes et limitaient la portée des négociations futures. Les par. 6(2) et (4) rendaient nulles les négociations
collectives antérieures sur la sous-traitance et du méme coup en ont rendu le processus inopérant; elles excluaient
aussi, pour l'avenir, la négociation collective de cette question. Elles traitaient d'une importante question touchant la
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sécurité d'emploi, et la négociation des questions de cette nature était l'un des objets des activités associatives en
milieu de travail. L'art. 9 concernait d'importantes questions liées au milieu de travail touchant a l'objet du par. 2d).

Compte tenu du probléme de viabilité du systéme de santé, de la vulnérabilité des patients, dont les droits sont de
nature constitutionnelle, des recommandations de ' Association en soins de santé en tant qu'employeur et administra-
teur du systéme de santé, et du contexte hautement politique de la réforme des services de santé en Colombie-
Britannique, il fallait faire preuve d'une grande déférence lorsqu'il s'agissait de déterminer si les mesures adoptées en
I'espéce étaient justifiées au sens de l'article premier. Les dispositions contestées en l'espéce étaient prescrites par
une régle de droit, avaient pour but l'atteinte d'un objectif urgent et réel et il existait un lien rationnel entre les me-
sures prises et l'objectif poursuivi. Le gouvernement a examiné une gamme de solutions en vue de résoudre la crise
de viabilité que traversait le systéme de santé de la province. Les autres options n'auraient pas permis au gouverne-
ment d'atteindre ses objectifs et 1a partie 2 de la Loi ne visait pas directement les droits que la Charte garantit aux
employés concernés.

Les par. 4 et 5 ont été soigneusement congues de fagon & permettre au gouvernement d'atteindre son objectif tout en
enfreignant le moins possible le par, 2(d). Sans le par. 6(2), le gouvernement n'aurait en fait pas le droit de prendre
de décision de politique générale visant la restructuration des services de santé non cliniques de la province. Le par.
6(2) satisfaisait au critére de l'atteinte minimale. L'impact du par. 9d) sur les travailleurs est minimisé par les garan-
ties prévues par I'art. 5 du Réglement adopté sous le régime de la Loi. La preuve permet de conclure que l'art. 9 a
permis au gouvernement d'atteindre ses objectifs. L'art. 9 satisfaisait au critére de l'atteinte minimale en tant que
mesure transitoire qui représentait une politique gouvernementale et était soigneusement circonscrite. Les art. 4 et 5
de la Loi n'entrainaient pas de sérieuses conséquences pour les employés. Il s'agissait d'une réponse proportionnée 3
la crise de viabilité dans le systéme de santé. Le par. 6{2) permettait d’établir un juste équilibre entre les objectifs du
gouvernement et la liberté d'association des employés. L'atteinte au par. 6(2) était justifiée selon 'article premier de
la Charte. Les effets préjudiciables que causait aux syndicats concernés le refus de consulter I'emportaient sur les
minces avantages que comportait cette disposition. Le par. 6(4) ne satisfaisait pas & l'exigence de l'article premier de
la Charte et il était inconstitutionnel. Les effets négatifs de l'ingérence de l'art. 9 étaient minimaux du fait qu'elle
était limitée dans le temps et que les protections en matiére de supplantation et de mise en disponibilité n'étaient pas
abolies, méme si elles se trouvaient restreintes. La preuve que les clauses relatives & la mise en disponibilité et 4 Ia
supplantation dans les conventions collectives entraveraient séricusement la restructuration en temps utile du
systéme de santé primait l'atteinte procédurale. L'art. 9 représentait une réponse proportionnée et I'atteinte était justi-
fiée au sens de l'article premier de la Charte. ‘

Cases considered by LeBel J.:

C.AS.AW., Local 4 v. Royal Oak Mines Inc. (1996), (sub nom. Roval Oak Mines Inc. v. Canada (Labour Rela-
tions Board)) 96 C.L.L.C. 210-011, 36 Admin. L.R. (2d) 1, {19961 N.W.T.R. 1. 193 N.R. 81, 133 D.L.R. (4th)
129. [1996] 1 S.C.R. 369, 1996 CarswellNat 2942, 1996 CarswellNat 2941, [1996] L.V.I. 2745-1 (8.C.C.) —
considered

C.UP.E. v. Nova Scotia (Labour Relations Board)_(1983), (sub nom. Dighy Municipal School Board v.
C.U.P.E.. Local 1185) [1983]12 S.C.R. 311, ¢sub nonm. C.U.P.E. v. Nova Scotia (Labour Relations Board}) 60

N.S.R. (2d) 369, 1983 CarswellNS 148F, 1983 CarswellNS 148 (5.C.C.) — considered

Canadian Egg Marketing Agency v. Richardson (1998). [1998] 3 S.C.R. 157, 1998 CarswelINWT 118, 1998
CarswellNWT 119, 166 D.L.R. (4th) 1. (sub nom. Canadian Egg Marketing Agency v, Pineview Pouliry Prod-
ucts Ltd) 57 C.R.R. (2d) 1. (sub nom, Canadian Egg Marketing Agency v. Pineview Poultry Products Lid.) 223
AR, 201, fsub nom. Canadian Egg Marketing Agency v. Pineview Poultry Products fi1d )} 183 W.A.C. 201, 231
N.R. 201 (8.C.C.) — considered
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2007 CarswellBC 1289, 2007 SCC 27, J.E. 2007-1185, 2007 C.L.L.C. 220-035, [2007] B.C.W.L.D. 3384, [2007]
B.C.W.L.D. 3383, [2007] B.C.W.L.D. 3381, [2007] B.C.W.L.D. 3380, 65 B.C.L.R. (4th) 201, [2007] 7 W.W.R.
191, D.T.E. 2007T-507, 363 N.R. 226, 137 C.L.R.B.R. (2d) 166, 283 D.L.R. (4th) 40, 157 C.R.R. 21,242 B.CAC.
1, 164 L.A.C. (4th) 1, 400 W.A.C. 1, [2007] 2 S.C.R. 391

Chaoulli c. Québec (Procureur généraf) (2005), 130 C.R.R. (2d) 99. 2005 SCC 35. 2005 CarswellQue 3276.
2005 CarswellQue 3277, 254 D.L.R. (4th) 577, {sub nom. Chaoulli v. Canada (Attorney General}l) 53 C.H.R.R.
D/1, (sub nom. Chaoulli v. Quebec (Atiorney General)) 335 N.R, 25, [2005] | S.C.R. 791 (S.C.C.) — consid-
ered

Corbiere v. Canada (Minister of Indian & Northern Affairs) (1999). 163 F.T.R. 284 (note), 1999 CarswellNat
663, 1999 CarswellNat 664, (sub nom. Canada (Minister of Indian & Northern Affairs) v. Corbiere) 61 C.R.R.
(2d) 189, {sub nom. Corbiére v. Canada (Minister of Indian & Northern Affairs)) 173 D.L.R. (4th) 1. 239 N.R.
1,71999]13 C.N.L.R. 19, [19991 2 S.C.R. 203 (S.C.C.) — referred to

Dagenais v. Canadian Broadcasting Corp. (1994). 1994 CarswellOnt 1168, 1994 SCC 102, 34 C.R. (4th) 269,
20 O.R. (3d) 816 (note), [1994]1 3 S.C.R. 835, 120 D.L.R, (4th) 12. 175 N.R. 1. 4 C.C.C. (3d) 289, 76 O.A.C.
81,25 CR.R. (2d) L. 1994 CarswellOnt 112 {5.C.C.) — referred to

Delisle ¢, Canada (Sous-procureur général) (1999), [1999] 2 S.C.R. 989, (sub nom. Delisle v. Canada (Attor-
ney General)) 244 N.R. 33, (sub nom. Delisle v. Canada (Deputy Attorney General)) 176 D.L.R. (4th) 513. (sub
nom. Delisle v. Canada (Attorney General)} 66 C.R.R. (2d) 14, (sub nom. Delisle v. Attorney General of Can-
ada) 99 C.L.L.C. 220-066, 1999 CarswellQue 2840, 1999 CarswellQue 2841 (S.C.C.) — considered

- Dunmore v. Ontario (Atiorney General) (2001}, 2001 SCC 94. 2001 CarswellOnt 4434, 2001 CarswellOnt
4435, 13 C.C.EL. (3d) 1, 207 D.L.R. (4th) 193, 2002 C.L.L.C. 220-004. 279 N.R. 201, 154 O.A.C. 201, 89
C.R.R. (2d) 189, [2001] 3 S.C.R. 1016 (S.C.C.) — considered

Harper v. Canada (Attorney General) (2004}, 2004 CarswellAlta 646, 2004 CarswellAlta 647, 2004 SCC 33,
27 Alta. LR, (4th) 1, [2004] 8 W.W.R. 1. 348 A.R. 201, 321 W.A.C. 201, [2004] 1 S.C.R. 827, 320 N.R. 49,
239 D.L.R. (4th) 193, 119 C.R.R. (2d) 84 (S.C.C.) — referred to

Lavignev. OP.SEU (1991, 91 CL.L.C 14.029. 48 O.A.C. 241, 4 C.R.R. (2d) 193, 126 N.R. 161, 81 D.L.R.
(4th) 545, [1991]1 2 S.C.R. 211, 1991 CarswellOnt 1038F, 1991 CarswellOnt 1038. 3 O.R. (3d) 511 {note)
{S.C.C.) — referred to

Law v. Canada (Minister of Emplovment & Immigration) (1999}, 170 D.L.R. (4th) 1, 1999 CarswellNat 359.
1999 CarswellNat 360, (sub nom. Law v. Canada (Minister of Human Resources Development)) 60 C.R.R. (2d)

1.236 N.R. 1. [1999] 1 S.C.R. 49743 C.C.E.L. (2d) 49. (sub nom. Law v. Minister of Human Resources De-
velopment) 1999 C.E.B. & P.G.R, 8350 (headnote only} (S.C.C.) — considered

Little Sisters Book & Art Emporium v. Canada (Minister of Justice) (2000), 145 B.C.A.C. I, 237 W.A.C. 1,

[2000] 2 S.C.R. 1120, 28 Admin. L.R. (3d) 1, 2000 SCC 69, 2000 CarswellBC 2442, 2000 CarswellBC 2452,
79 C.R.R. (2d) 189. 38 C.R. (5th) 209, 83 B.C.L.R. (3d) 1, [2001] 2 W.W.R, 1, 263 N.R. 203, 150 C.C.C. (3d)

1. 193 D.L.R. {4th) 193 (8.C.C.) — referred to

Martin v. Nova Scotia (Workers' Compensation Board) {2003), 2003 CarswelINS 360, 2003 CarswelINS 361.
2003 SCC 54, (sub nom. Workers' Compensation Board (N.8) v. Martin) 217 N.S.R. (2d) 301, {sub nom.
Workers' Compensation Board (N.S.) v. Martin) 683 A.P.R. 301, 310 N.R. 22, {sub nom. Nova Scotia (Workers'
Compensation Board) v. Martin) [2003]1 2 S.C.R. 504. 110 C.R.R. (2d) 233, (sub nom. Nova Scotia (Workers'
Compensation Board) v. Martin) 231 D.L.R. (4th) 385. 28 C.C.E.L. (3d) 1., 4 Admin. L.R. (4th) | (§.C.C.) —
considered

Newfoundland (Treasury Board) v. N.A.P.E._(2004), {sub nom. Newfoundland and Labrador Association of
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2007 CarswellBC 1289, 2007 SCC 27, I.E. 2007-1185, 2007 C.L.L.C. 220-035, [2007] B.C.W.L.D. 3384, [2007]
B.C.W.L.D. 3383, [2007] B.C.W.L.D. 3381, [2007] B.C.W.L.D. 3380, 65 B.C.L.R. (4th) 201, [2007] 7 W.W.R.
191, D.T.E. 2007T-507, 363 N.R. 226, 137 C.L.R.B.R. (2d) 166, 283 D.L.R. (4th) 40, 157 C.R.R. 21,242 B.C.A.C.
1, 164 L.A.C. (4th) 1,400 W.A.C. 1, [2007] 2 S.C.R. 391

Public and Private Emplovees v. Her Majesty the Oueen (Treasury Board)) 2004 C.1..1..C. 230-035, (sub nom.
Newfoundland (Treasury Board) v. Newfoundland Association of Public Employees) 326 N.R. 25 (Eng.). (sub
nom. Newfoundland (Treasury Board} v. Newfoundland Association of Public Emplovees) 326 N.R. 25 (Fr.).
{sub nom. Newfoundland (Treasury Board) v. Newfoundland Association of Public Emplovees) 242 Nfld. &
P.E.LR. 113. (sub nom. Newfoundland (Treasury Board) v. Newfoundiand Association of Public Employees)
719 A.P.R. 113. [2004] 3 S.C.R. 381, 2004 SCC 66. 2004 CarswellNfld 322, 2004 CarswellNfld 323, 244

D.L.R. (4th) 294, 24 Admin. L.R. (4th) 201, 125 C.R.R. (2d) 4 (8.C.C.) — considered

P.ILP.S. v. Northwest Territories (Commissioner) (1990), 1990 CarswelINWT 50, [1990] 5 W.W.R, 385, 72
D.L.R. (4th) 1, {sub nom. Professional Institute of the Public Service of Canada v. Northwest Territories
(Commissioner)) [1990]12 S.C.R. 367,90 C.L.L.C. 14,031, [1990] N.W.T.R. 289, 49 CR.R. 193. 112 N.R, 269,
1990 CarswelINWT 48 (S.C.C.) — considered

P.SAC v. Canada (1987). 87 C.L.L.C. 14,022, 1987 CarswellNat 904, 1987 CarswellNat 1103, [1987] 1
S.C.R. 424, 75 N.R. 161, 38 D.L.R. (4th) 249, 32 C.R.R. 114, (sub nom. 4. F.P.C. ¢. Canada) [1987] D.L.Q.
230 (note) (S.C.C.) — considered

Pepsi-Cola Canada Beverages (West) Lid. v. RW.D.S.U., Local 558 (2002), (sub nom. R W.D.S.{)., Local 558
v. Pepsi-Cola Canada Beverages (West) Lid,) 2002 SCC g, 2002 CarswellSask 22, 2002 CarswellSask 23, 217
Sask. R. 22, 265 W.A.C. 22, (sub nom. RW.D.S.U., Local 358 v. Pepsi-Cola Canada Beverages (West) Ltd)
[2002] 1 S.C.R. 156, 2002 C.L.L.C. 220-008, 280 N.R. 333, [2002] 4 W.W.R. 205, 208 D.L.R. (4th) 385. (sub
nom. RW.D.8 1L Local 558 v. Pepsi-Cola Canada Beverages (West) Ltd} 90 C.R.R. (2d) 189, 78 C.L.R.B.R.
(2d) 161 (S.C.C.) — considered

Perrault v. Gauthier (1898). 1898 CarswellQue 13, 28 S.C.R. 241 (S.C.C.) — considered

R c. Advance Cutting & Coring Ltd. (2001}, (sub nom. R. v. Advance Cutting & Coring Ltd } 276 N.R, 1, {sub
nom. R. v. Advance Cutting & Coring Ltd } 205 D.L.R. (4th) 385, 2001 SCC 70, 2001 CarswellQue 2199, 2001
CarswellQue 2200, (sub nom. R v. Advance Cutting & Coring Ltd) 87 C.R.R. (2d) 189. (sub nom. R v. Ad-
vance Cutting & Coring Ltd) 2002 C.1..1..C. 220-006. [2001] 3 S.C.R. 209, (sub nom. R. v. Advance Cutting &
Coring Ltd) 76 C.LR.B.R. (2d) 1 {8§.C.C.) — considered

R. v. Big M Drug Mart Ltd._(1985), [1985] 1 S.C.R. 295, 18 D.L.R. (4th) 321. 58 N.R. 81, [1985] 3 W.W.R.
481, 37 Alta. 1.R. (2d) 97, 60 A.R. 161, 18 C.C.C. (3d) 385, 85 C.L.L.C. 14.023, 13 C.R.R. 64. 1985 Carswel-
1Alta 316, 1985 CarswellAlta 609 (S.C.C.) — considered

R. v. Dubois (1985). 1985 CarswellAlta 222, 2002 SCC 67, 1985 CarswellAlta 615, [1986] 1 W.W.R. 193, 41
Alta. L.R. (2d) 97, 48 C.R. (3d) 193,22 C.C.C. (3d} 513,23 D.L..R. (4th) 503, 18 CR.R. 1, 62 N.R. 50, 66 A.R.
202, [1986]1 D.L..Q. 87n. [1985] 2 8.C.R. 350 (5.C.C.) — considered

R v. Oakes (1986), [1986] 1 S.C.R. 103. 26 D.L.R. {4th) 200, 65 N.R. 87, 14 O.A.C. 335, 24 C.C.C. (3d) 32],
50 C.R.(3d) 1, 19 C.R.R. 308, 53 O.R. (2d) 719, 1986 CarswellOnt 95, 1986 CarswellOnt 1001 (5.C.C.) — fol-
lowed

R v. Zundel (1992), 95 D.L.R. (4th) 202. 16 C.R. (4th) 1, 75 C.C.C. (3d) 449. 10 C.R.R. (2d) 193, (sub nom. R.
v. Zundel (No. 2)) 56 O.A.C. 161, [1992] 2 S.C.R. 731, (sub nom. R. v. Zundel (No. 2)) 140 N.R. 1. 1992
CarswellOnt 109, 1992 CarswellOnt 995 (S.C.C.) — referred to

RW.D.S.U., Locals 544, 496, 635, 955 v. Saskatchewan (1987). 1987 CarswellSask 333, 1987 CarswellSask
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2007 CarswellBC 1289, 2007 SCC 27, J.E. 2007-1185, 2007 C.L.L.C. 220-035, [2007] B.C.W.L.D. 3384, [2007]
B.C.W.L.D. 3383, [2007] B.C.W.L.D. 3381, [2007] B.C.W.L.D. 3380, 65 B.C.L.R. (4th) 201, [2007] 7 W.W.R.
191, D.T.E., 2007T-507, 363 N.R. 226, 137 C.L.R.B.R. (2d} 166, 283 D.L.R. (4th) 40, 157 CR.R. 21,242 B.C.A.C.
1,164 L.A.C. (4th) 1, 400 W.A.C. 1, [2007] 2 S.C.R. 391

516,87 C.LL.LL.C. 14,023, T1987] 1 S.C.R. 460, 38 D.L.R. (4th) 277, 74 N.R. 321, [1987] 3 W.W.R. 673, 56
Sask. R. 277 (S.C.C.) — considered .

Reference re Public Service Employee Relations Act (Aiberta) (1987), (sub nom. A UP.E. v. Alberta (Attorney
General)) 28 C.R.R. 305. [1987] D.L.Q. 225 1987 CarswellAlta 580, 1987 CarswellAlta 705, 87 CL.1.C.
14,021, [1987] 1 S.C.R. 313, 38 D.L.R. (4th) 161. (sub nom. Reference re Compulsory Arbitration) 74 N.R. 99,
198713 W.W.R. 577, 51 Alta. L.R. (2d) 97. 78 A.R. | (8.C.C.} — considered

RJR-Macdonald Inc. ¢. Canada (Procureur géndral) (19953, (sub nom. RJIR-MacDonald Inc. v. Canada (Attor-
ney General)} 127 D.L.R. (4th) 1, (sub nom. RJIR-MacDonald Inc. v. Canada (Attorney General)) [1995] 3
S.C.R. 199, 1995 CarswellQue 119, fsub nom. RJR-MacDonald Inc. v. Canada (Attorney General)) 100 C.C.C.
(3d) 449. (sub nom. R/R-MacDonald Inc. v. Canada (Attorney General)) 62 C.P.R. (3d) 417, (sub nom. RJR-
MacDonald Inc. v. Canada (Aftorney General)) 31 C.R.R. (2d) 189, (sub nom. R/R-MacDonald Inc. ¢. Canada
{Procureur général)) 187 N.R. 1. 1995 CarswellQue 119F (8.C.C.) — referred to

Suresh v. Canada (Minister of Citizenship & Immigration)_(2002), 2002 SCC 1. 37 Admin. L.R. (3d) 159,

[2002] 1 S.C.R. 3. 2002 CarsweliNat 7, 2002 CarswellNat 8, 18 Imm. L.R. (3d} 1. 208 D.L.R. (4th) 1, 281 N.R.

1,90 C.R.R. (2d} 1 (S5.C.C.) —referred to

Thomson Newspapers Co. v. Canada (Attorney General) (1998), 159 D.L.R. (4th) 385. 1998 CarswellOnt 1981,
1998 CarswellOnt 1982, 51 C.R.R. (2d) 189, 226 N.R. 1. 38 O.R. (3d) 735 (headnote only). 109 G.A.C. 201,
[1998] 1 S.C.R. 877. 5 B.H.R.C. 567 (S.C.C.) — referred to

Trociuk v. British Columbia (Attorney General) (2003), [2003] 7 W.W.R. 391. (sub nom. D.W.T. v. British Co-
lumbia (Attorney General)) 304 N.R. 201, 107 C.R.R. {2d) 277, 2003 SCC 34, 2003 CarswellBC 1350, 2003
CarswellBC 1351, (sub nom. D.W.T. v. British Columbia (Atiorney General)) 183 B.C.A.C. 1, {(sub nom,
D.W.T v. British Columbia (Atiorney General)) 301 W.A.C. 1, 36 R.F.L. (5th) 429, 226 D.L.R. (4th) 1, 14
B.C.L.R. (4th) 12, [2003] 1 S.C.R. 835 (8.C.C.) —referred to

UE., Local 512 v. Tung-Sol of Canada Ltd. _(1964), 15 L.A.C. 161 (Ont. Arb. Bd.) — considered

Wallace v. United Grain Growers Ltd (1997}, 123 Man. R. (2d) 1, 159 W.A.C. 1, 152 D.L.R. (4th) 1, 1997
CarswellMan 455, 1997 CarswellMan 456, 219 N.R, 161, [1997] 3 S.C.R. 701, [1999] 4 W.W.R. 86. 36
CCEL . 2d)1.3 C.B.R. (4th) 1. [1997] 1..V.I1. 2889-1, 97 C.L.L.C. 210-029 (§.C.C.) — considered

Walsh v. Bona (2002). 211 N.S.R. (2d) 273, 659 A.P.R. 273, 2002 SCC 83, 2002 CarswelINS 511, 2002
CarswellNS 512, 102 C.R.R. (2d) 1, 32 R.F.L. (5th) 81, (sub nom. Nova Scotia (Attorney General) v. Walsh)

221 D.L.R. (4th) 1. 297 N.R. 203, {sub nom. Nova Scotia (Aitorney General) v. Walsh) 200214 S.C.R. 325
(8.C.C.) — referred to

Cases considered by Deschamps J.:

Chaoulli ¢. Québec (Procureur général) (2005), 130 C.R.R, (2d} 99, 2005 SCC 35, 2005 CarswellQue 3276,

2005 CarswellQue 3277, 254 D.L.R. (4th) 577. fsub nom. Chaoulli v. Canada (Attorney General)) 53 CH.R.R.

D/1, (sub nom. Chaoulli v. Quebec (Attorney General)) 335 N.R. 25, [2005] 1 8.C.R. 791 (8.C.C.) — consid-
ered

Dagenais v. Canadian Broadcasting Corp. {1994), 1994 CarswellOnt 1168, 1994 SCC 102, 34 C.R. (4th) 269,
20 O.R. (3d) 816 (note). [1994] 3 S.C.R. 835. 120 D.L.R. (4th) 12, 175 N.R. 1, 94 C.C.C. (3d) 289, 76 O.A.C.
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2007 CarswellBC 1289, 2007 SCC 27, J.E. 2007-1185, 2007 C.L.L.C. 220-035, [2007] B.C.W.L.D. 3384, [2007]
B.C.W.L.D. 3383, [2007] B.C.W.L.D. 3381, [2007} B.C.W.L.D. 3380, 65 B.C.L.R. (4th) 201, [2007] 7 W.W.R.
191, D.T.E. 2007T-507, 363 N.R. 226, 137 C.L.R.B.R. (2d) 166, 283 D.L.R. (4th) 40, 157 C.R.R. 21,242 B.C.A.C.
1, 164 L.A.C. (4th) 1, 400 W.A.C. 1, [2007] 2 8.C.R. 391

81,25 C.R.R. (2d) 1, 1994 CarswellOnt 112 (8.C.C.) — considered

Delisle ¢. Canada (Sous-procureur général) (1999), [1999] 2 S.C.R. 989. (sub nom. Delisle v. Canada (Attor-
ney General)) 244 N.R. 33. (sub nom. Delisle v. Canada (Deputy Attorney General)) 176 D.L.R. (4th) 513, 5ub
nom. Delisle v. Canada (Aftorney General)) 66 C.R.R. (2d} 14, (sub nom. Delisie v. Attorney General of Can-
ada) 99 C.L.L.C. 220-066, 1999 CarswellQue 2840, 1999 CarswellQue 2841 (8.C.C.) — considered

Dunmore v. Ontario (Attorney General) (2001), 2001 _SCC 94. 2001 CarswellOnt 4434, 2001 CarswellOnt
4435, 13 C.C.E.L. (3d) 1. 207 D.L.R. (4th) 193, 2002 C.L.L.C. 220-004, 279 N.R. 201, 154 O.A.C. 201, 89
C.R.R. (2d) 189, [2001] 3 S.C.R. 1016 (S.C.C.) — followed

Haig v. R.(1993), 1993 CarswellNat 1384, (sub nom. Haig v. Canada) [199312 S.C.R. 995, 1993 CarswellNat
2353, (sub nom. Haig v. Canada} 16 C.R.R. (2d) 193, (sub.nom. Haig v. Canada) 156 N.R. 81, fsub nom. Haig
v, Canada) 105 D.L.R. (4th) 577, fsub nom. Haig v. Canada) 66 F.T.R. 80 {note) (S.C.C.) — considered

Harper v. Canada (Attorney General) (2004), 2004 CarswellAlta 646, 2004 CarswellAlta 647, 2004 SCC 33,
27 Aha. LR, (4th) 1. [2004] 8 W.W.R. 1, 348 AR_201. 321 W.A.C. 201, [2004] 1 S.C.R. 827, 320 N.R. 49,
239 D.L.R. (4th} 193, 119 C.R.R. (2d) 84 (8.C.C.) — considered

Multani c. Marguerite-Bourgeoys (Commission scolaire) (2006), 38 Admin. L.R. (4th) 159, fsub nom. Multani
v. Marguerite-Bourgeoys) 55 CH.R.R. D/463, 137 C.RR. (2d) 326, (sub nom. Multani v. Marguerite-

Boureeoys) 264 D.L.R. (4th) 577. 2006 SCC_6, 2006 CarswellQue 1368, 2006 CarswellQue 1369, 345 N.R.
201, [2006] 1 S.C.R. 256 (S.C.C.) — considered

Native Women's Assn. of Canada v. R._(1994), (sub nom. Native Women's Assn. of Canada y. Canada) 119
D.L.R. (dth) 224, (sub nom. Native Women's Assn. of Canada v. Canada) 84 F.T.R. 240 {note)., (sub nom. Na-
tive Women's Assn. of Canada v. Canada) 24 C.R.R. (2d) 233, (sub nom. Native Women's Assn. of Canada v.
Canada) [19941 3 S.C.R. 627, 1994 CarswellNat 1499, (sub nom. Native Women's Assn. of Canada v. Canada)
173 N.R. 241, (sub nom. Native Women's Assn. of Canada v. Canada) [1995] 1 CN.L.R. 47, 1994 CarswellNat
1773 (8.C.C.) — considered

R. v. Bryan_(2007), 2007 SCC 12, 2007 CarswellBC 533, 2007 CarswellBC 534. 276 D.L.R. (4th) 513, 217
C.C.C. (3d)97,1200715 W.W.R. 1 (8.C.C.) — considered

R. v. Keegstra (1990), 1 C.R. (4th) 129, [1990] 3 S.C.R. 697, 77 Alta. L.R. (2d) 193, 117 N.R. 1, [1991] 2
W.W.R. 1. 114 A.R. 81, 61 C.C.C. (3d) 1.3 C.R.R. (2d) 193, 1990 CarswellAlta 192, 1990 CarswellAlta 661
(8.C.C.) — considered

R, v. Oakes (1986). [1986] 1 S.C.R. 103. 26 D.L.R. (4th) 200, 65 N.R, 87. 14 O.A.C. 335, 24 C.C.C. (3d) 321,
50 C.R. (3d) 1, 19 C.R.R. 308, 53 Q.R. (2d) 719, 1986 CarswellOnt 95, 1986 CarswellOnt 1001 (8.C.C.) - fol-
lowed

R. v. Videoflicks Ltd._(1986), 1986 CarswellOnt 1012, 87 C.L.L.C. 14,001, (sub nom. R. v. Edwards Books &
Art Ltd ) [1986] 2 S.C.R. 713,35 D.L.R. (4th) 1, 71 N.R. 161, 19 Q.A.C. 239, 30 C.C.C. (3d} 385, 55 C.R. (3d)
193, 28 C.R.R. 1, 58 O.R. (2d) 442 (note), 1986 CarswellOnt 141 (S.C.C.} — considered

RJR-Macdonald Inc. ¢. Canada (Procureur général) (1995}, fsub nom. R/R-MacDonald Inc. v. Cangda (Attor-
ney General)) 127 D.L.R. (4th) 1. fsub nom. RJIR-MacDonald Inc, v. Canada (Attorney General)) [1995] 3
S.C.R. 199, 1995 CarswellQue 119, (sub nom. RIR-MacDonald Inc. v. Canada (4ttorney General)) 100 C.C.C.
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2007 CarswellBC 1289, 2007 SCC 27, J.E. 2007-1185, 2007 C.L.L.C. 220-033, [2007] B.C.W.L.D. 3384, [2007]
B.C.W.L.D. 3383, [2007] B.C.W.L.D. 3381, [2007] B.C.W.L.D. 3380, 65 B.C.L.R. (4th) 201, [2007] 7 W.W.R.
191, D.T.E. 2007T-507, 363 N.R. 226, 137 C.L.R.B.R. (2d) 166, 283 D .L.R. (4th) 40, 157 C.R.R. 21,242 B.C.A.C.
1,164 L.A.C. (4th) 1, 400 W.A.C. 1, [2007] 2 S8.C.R. 391

(3d) 449, (sub nom. RIR-MacDonald Inc. v. Canada (Attorney Generaf)) 62 C.P.R. (3d) 417, (sub nom. RJ/R-

MacDonald inc. v. Canada (Attorney General)) 31 C.R.R. (2d) 189, (sub nom, RJR-MacDonald Inc. ¢. Canada
(Procureur général)) 187 N.R. 1. 1995 CarswellQue 119F (S.C.C.) — considered

Thomson Newspapers Co. v. Canada (Attorney General) (1998), 159 D.L.R. (4th) 385, 1998 CarswellOnt 1981,
1998 CarswellOnt 1982, 51 C.R.R. (2d} 189, 226 N.R. 1, 38 O.R. (3d) 735 (headnote only), 109 Q.A.C. 201
[199811 S.C.R. 877. 5 B.H.R.C. 567 (5.C.C.) — considered

Statutes considered by LeBel J.:

Canada Labowr Code, R.S.C. 1970, ¢. L-1
Generally — referred to

Canada Labour Code, R.8.C, 1985, ¢. L-2
Generally — referred to

Canada Labour Code, Act to amend the, 8.C. 1972, ¢c. 18
Preamble — considered

Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being Schedule B to the Canada
Act 1982 (U.K.), 1982, ¢. 11

Generally — referred to

s. I — considered

s. 2(d) — considered

s. 7— considered

s. 15 — considered

s. 15(1)— considered

§. 32 — considered

s, 32(1)(b) — considered
Combinations Act, 1799 (39 Geo. 3), ¢. 81

Generally — referred to

Combinations Act, 1800 (39 & 40 Geo. 3), ¢c. 106
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Generally — referred to

Combinations Act, 1825 (6 Geo. 4), c. 129
Generally — referred to

Conciliation Act, 19800, 5.C. 1900, c. 24
Generally — referred to

Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), c. 11, reprinted R.S.C. 1985, App. II, No.
44

$. 52 — considered
Criminal Law Amendment Act, 1871 (34 & 35 Vict.), . 32
Generally — referred to
Health and Social Services Delivery Improvement Act, $.B.C. 2002, ¢. 2
Generally — referred to
Pt. 2 — referred to
s. 3 — referred to
5. 3 "health sector employer" — referred to
s. 4 — considered
58, 4-9 — referred to
ss. 4-10 — referred to
5. 5 — considered
s. 6 —referred to
8. 6(2) — considered
8. 6(3) — considered
3. 6(4) — considered

5. 6(5) — considered
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s. 6{6) — considered

§. 7 — considered
s. 8 — considered
s. 9 — considered
§. 9(a) — referred to
s. 9(b} — referred to
s. 9(c) — referred to
8. 9(d) —referred to
s, 10 — considered

Industrial Disputes Investigation Act, 1907, 8.C. 1907, ¢. 20
Generally — referred to

Labour Relations Code, R.S.B.C. 1996, ¢. 244
Generally — referred to
8. 35 — referred to
s. 38 — referred to

Public Sector Emplayers Act, R8.B.C. 1996, c. 384
s, 6 — referred to

Railway Labour Disputes Act, 1903, 8.C. 1903, ¢. 55
Generally — referred to

Trade Union Act, 1871 (34 & 35 Vict.}, ¢. 31
Generally — referred to

Trade Unions Act, 1872, 8.C. 1872, ¢. 30
Generally — referred to

Wagner Act, 49 Stat. 449
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Generally — referred to
Statutes considered by Deschamps J.:

Canadian Charter of Rights and Freedoms, Part | of the Constitution Act, 1982, being Schedule B to the Canada
Act 1982 (UK.), 1982, ¢c. 11

Generally — referred to

s. 1 — considered

s. 2(a) — considered

s. 2(d) — considered

8. 15 — considered
Health and Social Services Delivery Improvement Act, 8.B.C. 2002, ¢. 2

Generally — referred to

Pt. 2 — referred to

. 3 — considered

s. 4 — considered

8. 5 — considered

s, 5(b) — considered

s. 6 —- considered

8. 6(1) — considered

s. 6(2) — considered

8. 6(3) — considered

s. 6(4) — considered

s. 6(5) — considered

s. 6(6) — considered

s, 7 — considered
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8. 8 — considered
s. 9 — considered
s. 9(d) — considered
8. 10 — considered
Treaties considered by LeBel J.:

Freedom of Association and Protection of the Right to Organize Convention, 1948, LL.O. no. 87; C.T.8. 1973/14;
68 UN.T.S. 17

Generally — referred to
Pt. I — referred to
ILO Declaration on Fundamental Principles and Rights at Work, CIT/1998/PR20A
Generally — referred to
International Covenant on Civil and Political Rights, 1966, C.T.S. 1976/47; 999 U.N.T.S. 171; 6 .L.M. 368
Generally - referred fo
Article 22 1 1 — considered
Article 22 § 2 — considered
International Covenant on Economic, Social and Cultural Rights, 1966, C.T.S. 1976/46; 993 UN.T.S. 3
Generally — referred to
Article 8 9 1{c)} — considered
Regulations considered by LeBel J.:
Health and Social Services Delivery Improvement Act, S.B.C. 2002, ¢. 2
Health Sector Labour Adjustment Regulation, B.C. Reg. 39/2002
Generally — referred to
s. 2(1)(a) — referred to

5. 2(1)(b) -— referred to
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Regulations considered by Deschamps J.:

Health and Social Services Delivery Improvement Act, $.B.C. 2002, ¢. 2
Health Sector Labour Adjustment Regulation, B.C. Reg. 39/2002
Generally — referred to

APPEAL by health care sector unions, bargaining agents and employees from judgment reported at Health Services
& Support-Facilities Subsector Bargaining Assn. v. British Columbia (2004), 2004 C.L.I.C. 220-047, 243 D.L.R,
(4th) 175, 2004 CarswellBC 1503. 2004 BCCA 377, 30 B.C.L.R. {4th) 219, 201 B.C.A.C. 255, [2004] 11 W.W.R.
64, 120 C.R.R. (2d) 266 (B.C. C.A.), dismissing appeal by health care sector unions, bargaining agents and employ-
ees from action challenging constitutionality of legislation.

POURVOI formé par des syndicats du secteur de la santé, des agents négociateurs et des employés a l'encontre d'un
jugement publié & Heaith Services & Support-Facilities Subsector Bargaining Assn. v. British Columbia_{2004).
2004 C.L.L.C. 220-047, 243 D.L.R, (4th) 175, 2004 CarswellBC 1505, 2004 BCCA 377, 30 B.C.L..R. (4th) 219, 201
B.C.A.C. 255, [2004] 11 W.W.R. 64, 120 C.R.R. (2d) 266 (B.C. C.A)) rejetant un appel interjeté par des syndicats
du secteur de la santé, des agents négociateurs et des employés & la suite d'une action contestant la constitutionalité
de la loi.

McLachiin C.J.C., LeBel J.;
L. Introduction
A. Overview

1 The appellants challenge the constitutional validity of Part 2 of the Health and Social Services Delivery Im-
provement Act, S.B.C. 2002, ¢. 2 ("Act™), as violative of the Canadian Charter of Rights and Freedoms guarantees
of freedom of association (s. 2(d)) and equality (s. 15).

2 We conclude that the s, 2(d) guarantee of freedom of association protects the capacity of members of labour
unions to engage in collective bargaining on workplace issues. While some of the impugned provisions of the Act
comply with this guarantee, ss. 6(2), 6(4) and 9 breach it and have not been shown to be justified under s. 1 of the
Charter. We further conclude that the Act does not violate the right to equal treatment under s. 15 of the Charter. In
the result, the appeal is allowed in part,

B. The Background

3 This case requires the Court to balance the need for governments to deliver essential social services effec-
tively with the need to recognize the Charter rights of employees affected by such legislation, who were working for
health and social service employers. The respondent government characterizes the impugned legislation as a crucial
element of its response to a pressing health care crisis, necessary and important to the well-being of British Colum-
bians. The appellants, unions and individual workers representing some of the subsectors of the health care sector
affected by the legislation, by contrast, see the Act as an affront to the fundamental rights of employees and union
members under the Charter, which they understand as including a collective right to pursue fundamental workplace
goals through collective bargaining in respect of terms of employment.
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C. The Act

4 The Act was adopted as a response to challenges facing British Columbia's health care system. Demand for
health care and the cost of providing needed health care services had been increasing significantly for years. For
example, in the period from 1991 to 2001, the growth rate of health care costs in British Columbia was three times
that of the provincial economy. As a result, the government of British Columbia found itself struggling to provide
health care services to its citizens. The government characterized the state of affairs in 2001 as a "crisis of sustain-
ability" in the health care system (Respondent’s Factum, at para. 3).

5 The goals of the Act were to reduce costs and to facilitate the efficient management of the workforce in the
health care sector. Not wishing to decrease employees' wages, the government attempted to achieve these goals in
more sustainable ways. According to the government, the Act was designed in particular to focus on permitting
health care employers to reorganize the administration of the labour force and on making operational changes to
enhance management's ability to restructure service delivery (see British Columbia, Debates of the Legislative As-
sembly, 2nd Sess., 37th Parl,, vol. 2, No. 28, January 25, 2002, at p. 865).

6 The Act was quickly passed. It came into force three days after receiving a first reading as Bill 29 before the
British Columbia legislature.

7 There was no meaningful consultation with unions before it became law. The government was aware that
some of the areas affected by Bill 29 were of great concern to the unions and had expressed a willingness to consult.
However, in the end, consultation was minimal. A few meetings were held between representatives of the unions
and the government on general issues relating to health care. These did not deal specifically with Bill 26 and the
changes that it proposed. Union representatives expressed their desire to be further consulted. The Minister of
Health Services telephoned a union representative 20 minutes before Bill 29 was introduced in the legislative as-
sembly to inform the union that the government would be introducing legislation dealing with employment security
and other provisions of existing collective agreements. This was the only consultation with unions before the Act
was passed (A.R., at p. 1076).

8 In British Columbia, the collective bargaining structure in the health services is sectoral. Thus, the Act affects
labour relations between "health sector employers” and their unionized employees. A "health sector employer", as
defined under the Act, is a member of the Health Employers Association of British Columbia ("HEABC") estab-
lished under s, 6 of the Public Sector Employers Act, R.S.B.C. 1996, c. 384, and whose employees are unionized (s.
3 of the Act). The HEABC is an employers' association accredited to act as the representative of its members in the
bargaining process with health sector employees. Members of the HEABC are hospitals and other employers desig-
nated by regulation, including employers in the health sector receiving a substantial amount of funding from the
Ministry of Health (A.R., at p. 212). Therefore, while the Act applies mainly to public sector employers, it also ap-
plies to some private sector employers.

9 The appellants in the present case are unions and members of the unions representing the nurses, facilities or
community subsectors — groups affected by the legislation. Although they were affected by the legislation, other
groups like residents and paramedical professionals did not join the litigation.

10 Cnly Part 2 of the Act is at issue in the current appeal (see Appendix). It introduced changes to transfers and
multi-worksite assignment rights (ss. 4 and 5), contracting out (s. 6), the status of employees under contracting-out
arrangements (5. 6), job security programs (ss. 7 and 8), and layoffs and bumping rights (s. 9).

11 Part 2 gave health care employers greater flexibility to organize their relations with their employees as they
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see fit, and in some cases, to do so in ways that would not have been permissible under existing collective agree-
ments and without adhering to requirements of consultation and notice that would otherwise obtain. It invalidated
important provisions of collective agreements then in force, and effectively precluded meaningful collective bar-
gaining on a number of specific issues. Section 10 invalidated any part of a collective agreement, past or future,
which was inconsistent with Part 2, and any collective agreement purporting to modify these restrictions. In the
words of the Act, s. 10: "Part [2] prevails over collective agreements”. It is not open to the employees (or the em-
ployer) to contract out of Part 2 or to rely on a collective agreement inconsistent with Part 2.

12 The details of the legislation and its practical ramifications for employees and their unions will be considered
in greater detail later in these reasons. It suffices to state at this point that while some of the changes were relatively
innocuous administrative changes, others had profound effects on the employees and their ability to negotiate work-
place matters of great concern to them.

IL. Judicial History

13 Neither the trial court not the British Columbia Court of Appeal was willing to recognize a right to collective
bargaining under s. 2(d) of the Charter, although the Court of Appeal acknowledged that the Supreme Court of Can-
ada had opened the door to the recognition of such a right. In the result, the Act was held to be constitutional under
ss. 2(d) and 15.

14 The plaintiffs argued at trial that the impugned legislation violated several constitutional rights guaranteed
under the Charter: freedom of association (under s. 2(d)), life, liberty and security of the person (under s. 7), and

equality (under s. 15). The s. 7 argument was not pursued on subsequent appeals.

A. British Columbia Supreme Court (2003), 19 B.C.L.R. (4th) 37, 2003 BCSC 1379 (B.C. S.C. [In Chambers])

15 The trial judge, Garson J., dismissed the plaintiffs' freedom of association claim on the ground that collective
bargaining was not an activity recognized by the Supreme Court of Canada as falling within the scope of s. 2(d) of
the Charter. Indeed, she noted that the Supreme Court's jurisprudence consistently and explicitly stated that the abil-
ity to bargain collectively was not a Charter-protected activity. In her opinion, the plaintiffs had not proved that the
law targeted associational conduct because of its concerted nature.

16 The trial judge also dismissed the plaintiffs' claim under the equality provisions in s. 15 of the Charter. The
plaintiffs argued that the Act subjected them to differential treatment in a manner affecting their dignity and person-
hood, based on overlapping grounds of sex and being workers who work in "women's jobs" (para. 154). The trial
judge, applying Law v. Canada (Minister of Employment & Immigration), [1999] 1 S.C.R. 497 (8.C.C.), held that
there was no violation of s. 15. First, the Act did not distinguish between the plaintiffs and others in appropriate
comparator groups on the basis of personal characteristics; the distinctions made were based on the claimants' sector
of employment, not their personal characteristics. Second, any adverse effects of the impugned law on the claimants
did not amount fo differential treatment as required for a s. 15 violation; "the fact that this group is predominantly
female does not constitutionally shi¢ld it from governmental action that may adversely affect them without evidence
that it is being subject to differential treatment on the basis of s. 15 characteristics" (see para. 174). Third, the Act
did not discriminate on the basis of an enumerated or analogous ground. In making this finding, the trial judge char-
acterized the ground of discrimination primarily in terms of occupational status as health care workers, although she
explicitly acknowledged that health care workers were more predominantly female than other groups of unionized
workets in British Columbia and that their work continued to be considered "women's work" (see para. 181). Fi-
nally, in the opinion of the trial judge, any adverse treatment imposed by the Act did not affect the dignity of the
claimants, as required for a violation of s. 15 (para. 189).

B. British Columbia Court of Appeal (2004}, 30 B.C.L.R. (4th) 219, 2004 BCCA 377 (B.C. C.A.)
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17 The Court of Appeal (per Thackray J.A., Esson and Low JJ.A. concurring) conciuded that there was no vio-
lation of s. 2(d) or 5. 15 of the Charter and dismissed the appeal. After engaging in a detailed review of the Supreme
Court's s. 2(d) jurisprudence, Thackray J.A. concluded that the current state of authority was insufficient to sustain
the conclusion that a right of collective bargaining was protected under s. 2(d). He acknowledged that the decisions
of the Supreme Court, especially in Dunmore v. Ontario (Attorney General), [2001] 3 S.C.R. 1016. 2001 SCC 94
(8.C.C)}, left room to recognize a right to collective bargaining in future cases. However, his view was that the ap-
propriate forum for recognizing a right to collective bargaining under s. 2(d) of the Charter was the Supreme Court
of Canada, not lower courts (see para. 106).

18 Having held that the impugned legislation did not violate s. 2(d) of the Charter, Thackray J.A. went on to
consider whether the legisiation was also valid under the equality rights provisions in s. 15, He found no error in the
analysis of the trial judge. Like the trial judge, he inclined to the view that any disadvantages imposed on health care
workers under the Act related to their role as health care workers under a particular scheme of labour relations, and
did not involve their personal characteristics, the enumerated or analogous grounds, or their dignity. Even though the
appellants had legitimate complaints about the effects of the Act on their lives and work, these adverse effects were
outside the scope of's. 15 of the Charter,

IT1. Analysis
A. Section 2(d) of the Charter

19 At issue in the present appeal is whether the guarantee of freedom of association in s. 2(d) of the Charter
protects collective bargaining rights. We conclude that s. 2(d) of the Charter protecis the capacity of members of
labour unions to engage, in association, in collective bargaining on fundamental workplace issues. This protection
does not cover all aspects of "collective bargaining", as that term is understood in the statutory labour relations re-
gimes that are in place across the country. Nor does it ensure a particular outcome in a labour dispute, or guarantee
access to any particular statutory regime. What is protected is simply the right of employees fo associate in a process
of collective action to achieve workplace goals. If the government substantially interferes with that right, it violates
s. 2(d) of the Charter: Dunmore. We note that the present case does not concern the right to strike, which was con-
sidered in earlier litigation on the scope of the guarantee of freedom of association.

20 Our conclusion that s. 2(d) of the Charzer protects a process of collective bargaining rests on four proposi-
tions. First, a review of the s. 2(¢) jurisprudence of this Court reveals that the reasons evoked in the past for holding
that the guarantee of freedom of association does not extend to collective bargaining can no longer stand. Second, an
interpretation of s. 2(d) that precludes collective bargaining from its ambit is inconsistent with Canada's historic rec-
ognition of the importance of collective bargaining to freedom of association. Third, collective bargaining is an inte-
gral component of freedom of association in international law, which may inform the interpretation of Charter guar-
antees. Finally, interpreting s. 2(d) as including a right to collective bargaining is consistent with, and indeed, pro-
motes, other Charter rights, freedoms and values.

21 In the sections that follow, we discuss each of these propositions. We then elaborate on the scope of the pro-
tection for collective bargaining found in s. 2(d} of the Charter. Ultimately, in applying our analysis to the facts of
the case, we find provisions of the Act to be in violation of s. 2(d) and not justified by s. 1 of the Charter.

(1) Reasons for Excluding Collective Bargaining from Section 2(d) in the Past Require Reconsideration

22 In earlier decisions, the majority view in the Supreme Court of Canada was that the guarantee of freedom of
association did not extend to collective bargaining. Dunmore, opened the door to reconsideration of that view. We
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conclude that the grounds advanced in the earlier decisions for the exclusion of collective bargaining from the Char-
ter's protection of freedom of association do not withstand principled scrutiny and should be rejected.

23 The first cases dealing squarely with the issue of whether collective bargaining is protected under s. 2(d) of
the Charter were a group of three concurrently released appeals known as the labour "trilogy": Reference re Public
Service Employee Relations Act (Alberta), [1987] 1 S.C.R. 313 (S.C.C.) ("Alberta Reference"), P.S.A.C. v. Canada,
[1987].1 S.C.R. 424 (8.C.C.), and R.W.D.S.U., Locals 544, 496, 635, 955 v. Saskatchewan, [1987] 1 8.C.R. 460
(S.C.C.). The main reasons were delivered in the 4lberta Reference, a case involving compulsory arbitration to re-
solve impasses in collective bargaining and a prohibition on strikes. Of the six justices participating in the case,
three held that collective bargaining was not protected by s. 2(d); four held that strike activity was not protected. The
next case to deal with the issue was P.LP.S. v. Northwest Territories (Commissioner), [1990] 2 8.C.R. 367 (8.C.C.)
("PIPSC™), in which the government of the Northwest Territories refused to enact legislation required in order for
the PIPSC union to bargain collectively on behalf of nurses. A majority of four held that collective bargaining was
not protected by s. 2(d).

24 In these cases, different members of the majorities put forth five main reasons in support of the contention
that collective bargaining does not fall within s. 2(d)'s protection.

25 The first suggested reason was that the rights to strike and to bargain collectively are "modern rights" created
by legislation, not "fundamental freedoms" (Alberta Reference, per Le Dain ., writing on behalf of himself, Beetz
and La Forest JJ., at p. 391). The difficulty with this argument is that it fails to recognize the history of labour rela-
tions in Canada. As developed more thoroughly in the next section of these reasons, the fundamental importance of
collective bargaining to labour relations was the very reason for its incorporation into statute. Legislatures through-
out Canada have historically viewed collective bargaining rights as sufficiently important to immunize them from
potential interference. The statutes they passed did not create the right to bargain collectively. Rather, they afforded
it protection, There is nothing in the statutory entrenchment of collective bargaining that detracts from its fundamen-
tal nature.

26 The second suggested reason was that recognition of a right to collective bargaining would go against the
principle of judicial restraint in interfering with government regulation of labour relations (4/berfa Reference, at p.
391). The regulation of labour relations, it is suggested, involves policy decisions best left to government. This ar-
gument again fails to recognize the fact that worker organizations historically had the right to bargain collectively
outside statutory regimes and takes an overbroad view of judicial deference. It may well be appropriate for judges to
defer to legislatures on policy matters expressed in particular laws. But to declare a judicial "no go" zone for an en-
tire right on the ground that it may involve the courts in policy matters is to push deference too far. Policy itself
should reflect Charier rights and values.

27 The third suggested reason for excluding collective bargaining from s. 2(d) of the Charter rested on the view
that freedom of association protects only those activities performable by an individual (see PIPSC, per L'Heureux-
Dubé and Sopinka JJ.). This view arises from a passage in which Sopinka J. set out the scope of s. 2(d) in four oft-
quoted propositions (at pp. 402-3): (1) s. 2(d) protects the freedom to establish, belong to and maintain an associa-
tion; (2) it does not protect an activity solely on the ground that the activity is foundational or essential to the asso-
ciation; (3) it protects the exercise in association of the constitutional rights and freedoms of individuals; and (4) it
protects the exercise in association of the lawful rights of individuals. If this framework and the premise that s. 2(d)
covers only activities performable by an individual is accepted, it follows that collective bargaining cannot attract
the protection of s. 2(d) because collective bargaining cannot be performed by an individual.

28 This narrow focus on individual activities has been overtaken by Dunmore, where this Court rejected the
notion that freedom of association applies only to activities capable of performance by individuals. Bastarache J.
held that "[t]o limit s. 2(d) to activities that are performable by individuals would ... render futile these fundamental
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initiatives” (para. 16), since, as Dickson C.J, noted in his dissent in the Alberta Reference, some collective activities
may, by their very nature, be incapable of being performed by an individual. Bastarache J. provided the example of
expressing a majority viewpoint as being an inherently collective activity without an individual analogue (para. 16).
He concluded that:

As [ see it, the very notion of "association" recognizes the qualitative differences between individuals and col-
lectivities. It recognizes that the press differs qualitatively from the journalist, the language community from the
language speaker, the union from the worker. In all cases, the community assumes a life of its own and develops
needs and priorities that differ from those of its individual members. .., [B]ecause trade unions develop needs
and priorities that are distinct from those of their members individually, they cannot function if the law protects
exclusively what might be "the lawful activities of individuals". Rather, the law must recognize that certain un-
ion activities - making collective representations to an employer, adopting a majority political platform, federat-
ing with other unions - may be central to freedom of association even though they are inconceivable on the in-
dividual level. This is not to say that all such activities are protected by s. 2(d), nor that all collectivities are
worthy of constitutional protection; indeed, this Court has repeatedly excluded the right te strike and collec-
tively bargain from the protected ambit of s. 2(d).... It is to say, simply, that certain collective activities must be

recognized if the freedom to form and maintain an association is to have any meaning. [Emphasis added; para.
17.]

29 The fourth reason advanced for excluding collective bargaining rights from s. 2(d) was the suggestion of
L'Heureux-Dubé J. that s. 2(d) was not intended to protect the "objects" or goals of an association (see PIPSC, at pp.
391-93). This argument overlooks the fact that it will always be possible to characterize the pursuit of a particular
activity in concert with others as the "object” of that association. Recasting collective bargaining as an "object" begs
the question of whether or not the activity is worthy of constitutional protection. L'Heureux-Dubé J.'s underlying
concern — that the Charter not be used to protect the substantive outcomes of any and all associations — is a valid
one. However, "collective bargaining” as a procedure has always been distinguishable from its final outcomes (e.g,,
the results of the bargaining process, which may be reflected in a collective agreement). Professor Bora Laskin (as
he then was) aptly described collective bargaining over 60 years ago as follows:

Collective bargaining is the procedure through which the views of the workers are made known, expressed
through representatives chosen by them, not through representatives selected or nominated or approved by em-
ployers. More than that, it is a procedure through which terms and conditions of employment may be settled by
negotiations between an employer and his employees on the basis of a comparative equality of bargaining
strength,

{"Collective Bargaining in Canada: In Peace and in War" (1941), 2:3 Food for Thought, at p. 8.)

In our view, it is entirely possible to protect the "procedure” known as collective bargaining without mandating con-
stitutional protection for the fruits of that bargaining process. Thus, the characterization of collective bargaining as
an association's "object” does not provide a principled reason to deny it constitutional protection.

30 An overarching concern is that the majority judgments in the Alberta Reference and PIPSC adopted a decon-
textualized approach to defining the scope of freedom of association, in contrast to the purposive approach taken to
other Charter guarantees. The result was to forestall inquiry into the purpose of that Charter guarantee. The generic
approach of the earlier decisions to s. 2(d) ignored differences between organizations. Whatever the organization —
be it trade union or book club — its freedoms were treated as identical. The unfortunate effect was to overlook the
importance of collective bargaining -— both historically and currently — to the exercise of freedom of association in
labour relations.

31 We conclude that the reasons provided by the majorities in the Alberia Reference and PIPSC should not bar
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reconsideration of the question of whether s. 2(d) applies to collective bargaining. This is manifestly the case since
this Court's decision in Dunmore, which struck down a statute that effectively prohibited farm workers from engag-
ing in collective bargaining by denying them access to the Province's labour relations regime, as violating of s. 2(<)
of the Charter. Dunmore clarified three developing aspects of the law: what constitutes interference with the "asso-
ciational aspect” of an activity; the need for a contextual approach to freedom of association; and the recognition
that 5. 2() can impose positive obligations on government.

32 Dunmore accepted the conclusion of the majority in Canadian Egg Marketing Agency v. Richardson, [1998]
3.S.C.R. 157 (8.C.C.), that only the "associational aspect” of an activity and not the activity itself are protected un-
der s. 2(d). 1t clarified, however, that equal legislative treatment of individuals and groups does not mean that the
"associational aspect" of an activity has not been interfered with. A prohibition on an individual may not raise asso-
ciational concerns, while the same prohibition on the collective may do so. Dunmore concluded:

In sum, a purposive approach to s. 2(#) demands that we "distinguish between the associational aspect of the ac-
tivity and the activity itself”, a process mandated by this Court in the Alberta Reference [p.1043] (see Egg Mar-
keting, supra, per lTacobucci and Bastarache JJ., at para. 111). Such an approach begins with the existing
framework established in that case, which enables a claimant to show that a group activity is permitted for indi-
viduals in order to establish that its regulation targets the association per se (see Alberta Reference, supra, per
Dickson C.J., at p. 367). Where this burden cannot be met, however, it may still be open to a claimant to show,
by direct evidence or inference, that the legislature has targeted associational conduct because of its concerted
or associational nature.

(Per Bastarache J., at para. 18.)

33 Second, Dunmore correctly advocated a more contextual analysis than had hitherto prevailed. Showing that a
legislature has targeted associational conduct because of its "concerted or associational nature” requires a more con-
textual assessment than found in the early s. 2(d) cases. This contextual approach was foreshadowed by the dissent-
ing reasons of Bastarache J. in R. ¢. Advance Cutting & Coring Ltd., [2001] 3 S.C.R. 209, 2001 SCC 70 (S.C.C)),
expressing the view that to define the limits of s. 2(), "the whole context of the right must be considered" (para. 9).

34 Finally, Dunmore recognized that, in certain circumstances, s. 2(d) may place positive obligations on gov-
ernments to extend legislation to particular groups. Underinclusive legislation may, "in unique contexts, substan-
tially impact the exercise of a constitutional freedom" (para. 22). This will occur where the claim of underinclusion
is grounded in the fundamental Charter freedom and not merely in access to a statutory regime (para. 24); where a
proper evidentiary foundation is provided to create a positive obligation under the Charter (para. 25); and where the
state can truly be held accountable for any inability to exercise a fundamental freedom (para. 26). There must be
evidence that the freedom would be next to impossible to exercise without positively recognizing a right to access a
statutory regime.

35 Bastarache J. reconciled the holding in Dunmore of a positive obligation on government to permit farm
workers to join together to bargain collectively in an effective manner with the conclusion in Delisle ¢. Canada
(Sous-procureur général), [1999] 2 8.C.R, 989 ($.C.C.), that the federal government was not under a positive obli-
gation to provide RCMP officers with access to collective bargaining by distinguishing the effects of the legislation
in the two cases. Unlike the RCMP members in Delisle, farm workers faced barriers that made them substantially
incapable of exercising their right to form associations outside the statutory framework (per Bastarache J., at paras.
39, 41 and 48). The principle affirmed was clear: Government measures that substantially interfere with the ability
of individuals to associate with a view to promoting work-related interests violate the guarantee of freedom of asso-
ciation under s. 2(d) of the Charter.

36 In summary, a review of the jurisprudence leads to the conclusion that the holdings in the Alberta Reference
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and PIPSC excluding collective bargaining from the scope of s, 2(d) can no longer stand. None of the reasons pro-
vided by the majorities in those cases survive scrutiny, and the rationale for excluding inherently collective activities
from s. 2(d)'s protection has been overtaken by Dunmore.

37 Our rejection of the arguments previously used to exclude collective bargaining from s. 2{d) leads us to a
reassessment of that issue, discussed below.

(2) Collective Bargaining Falls Within the Scope of Section 2(d) of the Charter

38 The question is whether the s. 2(d) guarantee of freedom of association extends to the right of employces to
join together in & union to negotiate with employers on workplace issues or terms of employment — a process de-
scribed broadly as collective bargaining,

39 The general purpose of the Charter guarantees and the language of s. 2(d) are consistent with at least a
measure of protection for collective bargaining. The language of s. 2(d) is cast in broad terms and devoid of limita-
tions. However, this is not conclusive. To answer the question before us, we must consider the history of collective
bargaining in Canada, collective bargaining in relation to freedom of association in the larger international context,
and whether Charter values favour an interpretation of s. 2(d) that protects a process of collective bargaining: R. v.
Big M Drug Mart Ltd,, [1985] 1 S.C.R. 295 (§.C.C.), at p. 344, per Dickson J. Evaluating the scope of s. 2(d) of the
Charter through these tools leads 1o the conclusion that s. 2(d) does indeed protect workers' rights to a process of
collective bargaining.

{a) Canadian Labour History Reveals the Fundamental Nature of Collective Bargaining

40 Association for purposes of collective bargaining has long been recognized as a fundamental Canadian right
which predated the Charrer. This suggests that the framers of the Charter intended to include it in the protection of
freedom of association found in s. 2(d) of the Charter.

41 The respondent argues that the right to collective bargaining is of recent origin and is merely a creature of
statute. This assertion may be true if collective bargaining is equated solely to the framework of rights of representa-
tion and collective bargaining now recognized under federal and provincial labour codes. However, the origin of a
right to collective bargaining in the sense given to it in the present case (i.e., a procedural right to bargain collec-
tively on conditions of employment), precedes the adoption of the present system of labour relations in the 1940s.
The history of collective bargaining in Canada reveals that long before the present statutory labour regimes were put
in place, collective bargaining was recognized as a fundamental aspect of Canadian society. This is the context
against which the scope of the s. 2(d) must be considered.

42 Canadian labour history can be summarized by borrowing words from the 1968 Report of the Task Force on
Labour Relations. As society entered into the industrialized era, "workers began to join unions and to engage in col-
lective bargaining with their employers. Although employers resisted this development with all the resources at their
command, it eventually became apparent that unions and collective bargaining were natural concomitants of a mixed
enterprise economy. The state then assumed the task of establishing a framework of rights and responsibilities
within which management and organized labour were to conduct their relations" (Task Force on Labour Relations,
Canadian Industrial Relations: The Report of Task Force on Labour Relations (1968) ("Woods Report™), at p. 13).

43 Canadian labour law traces its roots to various legal systems, most importantly to British and American law.
Prior to the 1940s, British law had a significant influence on the development of our labour law. American law be-
came an influential force when the United States passed the Wagner Act in 1935 (also called National Labor Rela-
tions Act). And a substantial part of Quebec's law governing labour relations and collective bargaining prior to 1944
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was influenced by French law (see R. P. Gagnon, L. LeBel and P. Verge, Droit du travail (2nd ed. 1991), at pp. 26-
27).

44 The development of labour relations law in Canada may be divided into three major eras: repression, tolera-
tion and recognition. We are awate that such categorization may not necessarily draw a perfectly accurate picture of
the evolution of labour law in our country (see, e.g., E. Tucker, "The Faces of Coercion: The Legal Regulation of
Labor Conflict in Ontario, 1880-1889" (1994), 12 Law & Hist. Rev. 277). However, for present purpose, such cate-
gorization provides a sufficient historical framework in which to summarize the evolution of our law and to under-
line the flourishing of labour unions and collective bargaining as well as the historic openness of government and
society to those organizations over the past century.

(1) Repression of Workers' Organizations

45 Workers' associations have a long history. In England, as early as the end of the Middle Ages, workers were
getting together to improve their conditions of employment. They were addressing petitions to Parliament, asking
for laws to secure better wages or other more favourable working conditio}ffs. Soon thereafter, strike activity began
(M.-L. Beaulieu, Les Conflits de Droit dans les Rapports Collectifs du Travail (1955), at pp. 29-30).

46 In Canada, workers' organizations can be traced back to the end of the 18th century. "As early as 1794 em-
ployees of the North West Fur Trading Company went on strike for higher wages” (D. D. Carter et al., Labour Law
in Canada (5th ed. 2002), at p. 48). However, it was not until the industrial revolution that workers' organizations
took on more than a marginal role, and that a real labour movement was born (Carter et al., at p. 48; C. Lipton, The
Trade Union Movement of Canada, 1827-1959 (4th ed. 1978), at pp. 1-8; J. Rouillard, Histoire du syndicalisme au
Québec: Des origines & nos jours (1989), at p. 11). :

47 From the beginning, the law was used as a tool to limit workers' rights to unionize. In England, through the
18th and 19th centuries, labour organizations were considered illegal under the common law doctrine of criminal
conspiracy (Lord Wedderburn, The Worker and the Law (3rd ed. 1986), at pp. 514-15); G. W. Adams, Canadian
Labour Law (2nd ed. (loose-leaf)), § 1.30, at p. 1-2). Statutes soon added new limits. After the French Revolution,
the British Parliament, convinced that labour organizations were the nesting ground of potential revolutions, adopted
the Combination Acts of 1799 and 1800, making it unlawful for two or more workers to combine in an attempt to
increase their wages, lessen their hours of work or persuade anyone to leave or refuse work. The Acts, which made it
"a criminal offence to be a member of a trade union, to call a strike, or to contribute money for trade union pur-
poses", had the effect of suppressing a large series of collective actions (J. G. Riddall, The Law of Industrial Rela-
tions (1981), at p. 24). Combinations of workers were already illegal at common law. The Combination Acts rein-
forced the common law by providing faster and more effective tools to enforce criminal penalties upon workers (W.
R. Cornish and G. de N. Clark, Law and Society in England 1750-1950 (1989), at p. 297).

48 In 1824, the English Combination Acts were repealed. The repeal was immediately followed by a series of
strikes. The British Parliament responded with a new Combination Act less than a year later, which reintroduced
strong criminal sanctions against workers. The new Combination Act of 1825 made it legal for workers to bargain
collectively with their employers. However, it made strikes a criminal offence. S. Deakin and G. S. Morris summa-
rize, as follows, the state of the law under the Combination Act of 1825:

For the fifty years or so after 1825 the legal position was, in principle, that freedom of association was permit-
ted, and that collective bargaining could be lawfully pursued; however, strike action remained tightly confined.
In practice, there was no effective right to resist employers who refused to enter into collective bargaining since
the main weapon open to trade unions, namely strike action, was regulated by the criminal law. The criminal
law also imposed sanctions on individual workers who quit their employment in breach of contract, by virtue of
the Master and Servant Act 1823 which was the successor to a number of eighteenth-century statutes which had
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a similar effect.

(Labour Law (4th ed. 2003), at p. 7)

49 In the 1860s, two important events led the British Parliament to change course. First, a Royal Commission
on Trade Unions was appointed in 1867, It recommended better legal recognition for trade unions. Second, a reform
of suffrage law gave a large segment of the working class the right to vote, enabling them to exert more influence
over Parliament (Adams, § 1.40, at p. 1-4; A. W. R, Carrothers, E. E. Palmer and W. B, Rayner, Coflective Bargain-
ing Law in Canada (2nd ed. 1986), at p. 16). In response to these events, in 1871 the British Parliament adopted the
Trade Union Act and the Criminal Law Amendment Act, which were intended to immunize trade unions and their
members from the criminal laws of conspiracy and restraint of trade. Nevertheless, British courts continued to view
collective actions suspiciously, repressing strikes through the doctrine of criminal conspiracy and repressing other
union activity through the application of economic torts. The British Parliament in turn responded on occasion by
strengthening the legislative protection for trade unions in that country (Deakin and Morris, at pp. 8-10).

50 The question of whether the repressive common faw doctrines and the Combination Acts of 1799 and 1800
were introduced into Canada is subject to controversy. Some scholars are of the opinion that the common law doc-
trines of conspiracy and restraint of trade were introduced into Canadian law (Adams, § 1.70, at p. I-5; Beaulieu, at
p. 73). Others, however, argue that the Canadian common law and the civil law of Quebec were more ambiguous
and less oppressive to trade unions than the British common law (Gagnon, LeBel and Verge,at pp. 620-21; Perrault
v, Gauthier (1898)., 28 S.C.R. 241 (8.C.C.})). It is unnecessary to resolve this debate. It suffices to recognize that, at
least until 1872, Canadian laws "cast shadows on the legitimacy of trade unions ..." (B. D. Palmer, Working-Class
FExperience: Rethinking the History of Canadian Labour, 1800-1991 (2nd ed. 1992), at p. 66; E. Tucker, ""That In-
definite Area of Toleration': Criminal Conspiracy and Trade Unions in Ontario, 1837-77" (1991), 27 Labour 15; see
also Carrothers, Palmer and Rayner, at p. 18).

(ii) Tolerance of Workers' Organizations and Collective Bargaining

51 A major shift in Canadian labour law took place in the aftermath of the Toronte Typographical Unions' strike
that occurred in 1872. The strike by the Toronto typographers, inspired by the call for a nine-hour work day, led to
numerous arrests and charges against the strikers for common law criminal conspiracy. At that time, Canada had not
yet adopted legislation immunizing trade union members from criminal charges for conspiracy or restraint of trade.
The criminal charges against the Toronto strikers raised public concern and revealed that Canada was behind the
times —- at least compared to Britain — on the issue of union protection and recognition.

52 In consequence, Canada adopted its own legislation copied in part from the British Trade Union Act of 1871.
The Canadian Trade Unions Act of 1872 "made it clear that no worker could be criminally prosecuted for conspiracy
solely on the basis of attempting to influence the rate of wages, hours of labour, or other aspects of the work rela-
tion" (Palmer, at p. 111). Through this legislative action, the Canadian Parliament recognized the value for the indi-
vidual of collective actions in the context of labour relations. As Sir John A. Macdonald mentioned in the House of
Commons, the purpose of the Trade Unions Aet of 1872 was to immunize unions from existing laws considered to
be "opposed to the spirit of the liberty of the individual" (Parliamentary Debates, 5th sess., 1st Parl., 7 May 1872, at
p. 392, as cited by M, Chartrand, "The First Canadian Trade Union Legislation: An Historical Perspective" (1984),
16 Oftawa L. Rev. 267). .

53 By the beginning of the 1900s, the main criminal barriers to unionism in Canada had been brought down.
Criminal law no longer prohibited employees from combining for the purposes of ameliorating their working condi-
tions (Carrothers, Palmer and Rayner, at p. 30). However, courts continued to apply common law doctrines to re-
strain union activities (Adams, p. 1-3, at para. 170; Carrothers, Palmer and Rayner, at p. 19). Moreover, nothing in
the law required employers to recognize unions or to bargain collectively with them. Employers could simply ignore
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union demands and even refuse to hire union members. As J. Fudge and E. Tucker explain:

While workers were also privileged to combine with other workers to advance their common interests, employ-
ers were free to contract only with those workers who were not part of a combination. In short, they could re-
fuse to hire union members and could fire those who became union members after taking up employment.

(Labour Before the Law: The Regulation of Workers' Collective Action in Canada, 1900-1948 (2001), at p. 2)

54 While employers could refuse to recognize and bargain with unions, workers had recourse to an economic
weapon: the powerful tool of calling a strike to force an employer to recognize a union and bargain collectively with
it. The law gave both parties the ability to use economic weapons to attain their ends. Before the adoption of the
modern statutory model of labour relations, the majority of strikes were motivated by the workers' desire to have an
employer recognize a union and bargain collectively with it (D. Glenday and C. Schrenk, "Trade Union and the
State: An Interpretative Essay on the Historical Development of Class and State Relations in Canada, 1889-1949"
(1978), 2 Alternate Routes 114, at p. 128; M. Thompson, "Wagnerism in Canada: Compared to What?", in Proceed-
ings of the XXXIst Conference-Canadian Industrial Relations Association (1995), 59, at p. 60; C. D. Baggaley, 4
Century of Labour Regulation in Canada (1981), Working Paper No. 19, prepared for the Economic Council of
Canada, at p. 57). The unprecedented number of strikes, caused in large part by the refusal of employers to recog-
nize unions and to bargain collectively, led to governments adopting the American Wagner Act model of legislation,
discussed below.

(iii} Recognition of Collective Bargaining

55 The first few decades of the 20th century saw Parliament's promotion of voluntary collective bargaining. The
federal Parliament enacted a series of statutes to promote collective bargaining by conferring on the labour minister
the power to impose conciliation on the parties in an attempt to bring them to compromise (The Conciliation Act,
1900, S.C. 1900, c. 24; The Railway Labour Disputes Act, 1903, 8.C. 1903, c. 55; The Industrial Disputes Investiga-
tion Act, 1907, S.C. 1907, c. 20). This model failed, mainly because employers had no real incentive to participate in
the process. (See J. Webber, "Compelling Compromise: Canada chooses Conciliation over Arbitration 1900-1507"
(1991), 28 Labour 15, Gagnon, LeBel and Verge, at p. 25; Carrothers, Palmer and Rayner, at p. 32; Adams, at p. 1-
6.) Moreover, union members did not receive any protection against unfair labour practices undertaken by employ-
ers (Carrothers, Palmer and Rayner, at p. 37). In search of a better model, Canadian governments looked at what was
happening in the United States. :

56 In the United States, courts also relied heavily on the doctrine of conspiracy under criminal and civil law as
well as antitrust law to limit union activities (Gagnon, LeBel and Verge, at pp. 19-20}. In 1914, the American Con-
gress immunized unions from the application of antitrust law and adopted a non-interventionist attitude in order to
let workers and employers use their respective economic powers to manage their own labour relations. However, the
Depression and resulting industrial tension of the 1930s rendered the old laissez-faire model inappropriate. The re-
sult was the Wagner Act, which explicitly recognized the right of employees to belong to a trade union of their
choice, free of employer coercion or interference, and imposed a duty upon employers to bargain in good faith with
their employees' unions (Adams, at p. 1-10).

57 K. E. Klare has identified the following main objects of the Wagner Act.

1. Industrial Peace: By encouraging collective bargaining, the Act aimed to subdue "strikes and other
forms of industrial strife or unrest," because industrial warfare interfered with interstate commerce; that is,
it was unhealthy in a business economy. Moreover, although this thought was not embodied in the text, in-
dustrial warfare clearly promoted other undesirable conditions, such as political turmoil, violence, and gen-
eral uncertainty.
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2. Collective Bargaining: The Act sought to enhance collective bargaining for its own sake because of its
presumed "mediating” or "therapeutic" impact on industrial conflict.

3. Bargaining Power: The Act aimed to promote "actual liberty of contract” by redressing the unequal bal-
ance of bargaining power between employers and employees.

4, Free Choice: The Act was intended to protect the free choice of workers to associate amongst them-
selves and to select representatives of their own choosing for collective bargaining.

5. Underconsumption: The Act was designed to promote economic recovery and to preveit future depres-
sions by increasing the earnings and purchasing power of workers.

6. Industrial Democracy: This is the most elusive aspect of the legislative purpose, although most commen-
tators indicate that a concept of industrial democracy is embedded in the statutory scheme, or at the least
was one of the articulated goals of the sponsors of the Act. Senator Wagner frequently sounded the indus-
trial democracy theme in ringing notes, and scholars have subsequently seen in collective bargaining "the
means of establishing industrial democracy, ... the means of providing for the workers' lives in industry the
sense of worth, of freedom, and of participation that democratic government promises them as citizens.

{"Iudicial Deradicalization of the Wagner Act and the Origins of Modern Legal Consciousness, 1937-1941"
(1978), 62 Minn. L. Rev. 265, at pp. 281-84)

58 By the end of the 1930s, most Canadian provinces had passed legislation incorporating the main objectives
of the Wagner Act (Carrothers, Palmer and Rayner, at pp. 47-48). However, it is Order in Council P.C. 1003, a regu-

- lation adopted by the federal government to rule labour relations in time of war, that firmly implemented the princi-
ples of the Wagner Act in Canada and triggered further development of provincial labour laws (Carrothers, Palmer
and Rayner, at p. 50; J. Fudge and H. Glasbeek, "The Legacy of PC 1003" (1995), 3 C.L.E.L.J 357, at p. 358).

59 Fudge and Glasbeek emphasize the effects of P.C. 1003 on Canadian labour relations:

For the first time in Canada's history, the government compelled employers to recognize and to bargain with
duly elected representatives and/or trade unions. From the workers' perspective, this constituted a movement
from having a right to state their interest in being represented by a union to having enforceable legal right to
have their chosen representative treated as a union by their employer. There was no longer any need to use col-
lective economic muscle — always seriously limited by the common law — to obtain the right to bargain col-
lectively with employers. [p. 35%9]

60 P.C. 1003 was a compromise adopted to promote peaceful labour relations. On the one hand, it granted major
protections to workers to organize without fear of unfair interference from the employers and guaranteed workers
the right to bargain collectively in good faith with their employers without having to rely on strikes and other eco-
nomic weapons. On the other hand, it provided employers with a measure of stability in their relations with their
organized workers, without the spectre of intensive state intervention in the economy (Fudge and Glasbeek, at p.
370). These elements of P.C. 1003 continue to guide our system of labour relations to this day (Adams, at pp. 2-98
et seq.).

61 In all the provinces except Saskatchewan, legislation inspired by the Wagner Act initially applicd only to the

private sector. Its extension to the public sector came later. Between 1965 and 1973 statutes were passed across the
country extending labour protections to public sectors. (Fudge and Glasbeek, atp. 384; see also J. R. Calvert, "Col-
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lective Bargaining in the Public Sector in Canada: Teething Troubles or Genuine Crisis?" (1987), 2 Brit. J. Can.
Stud. 1). However, the rights conferred to public sector employees were more restricted than in the private sector:

Some employees are not allowed to bargain about certain subjects, some employees are given the alternative of
striking or accepting a compulsory arbitrated award, some employees are not given the right to strike at all. Fur-
ther, governments have retained the right to determine that, even if a public sector bargaining unit is given the
right to strike, some of its members should be designated as being essential workers, that is, workers who must
continue to deliver a governmental service during a lawful strike by their bargaining unit colleagues. Moreover,
a government's assumed right and need to continue to look after the public's welfare makes it easy to pass legis-
lation suspending or abrogating a trade union's previcusly granted strike rights. In the same vein, a government
can always argue that, whatever collective bargaining rights its workers have, these can justifiably be curtailed
to allow the government, not just to continue to deliver services, but also to pursue a major policy, such as the
reduction of inflation or the balancing of the budget.

(Fudge et Glasbeek, at p. 385).

62 Moreover, on many occasions (and with increasing frequency during the 1980s and 1990s), governments
used legislation to impose unilaterally upon their own employees specific conditions of employment, in most cases
related to wages (J. B. Rose, "Public Sector Bargaining: From Retrenchment to Consolidation” (2004), 59 IR 271, at
p. 275).

63 In summary, workers in Canada began forming collectives to bargain over working conditions with their
employers as early as the 18th century. However, the common law cast a shadow over the rights of workers to act
collectively. When Parliament first began recognizing workers' rights, trade unions had no express statutory right to
negotiate collectively with employers. Employers could simply ignore them. However, workers used the powerful
economic weapon of strikes to gradually force employers to recognize unions and to bargain collectively with them.
By adopting the Wagner Act model, governments across Canada recognized the fundamental need for workers to
participate in the regulation of their work environment. This legislation confirmed what the labour movement had
been fighting for over centuries and what it had access to in the laissez-faire era through the use of strikes — the
right to collective bargaining with employers.

(iv) Collective bargaining in the Charter era

64 At the time the Charter was enacted in 1982, collective bargaining had a long tradition in Canada and was
recognized as part of freedom of association in the Jabour context. The 1968 Woods Report explained the impor-
tance of collective bargaining for our society and the special relationship between collective bargaining and freedom
of association:

Freedom to associate and to act collectively are basic to the nature of Canadian society and are root freedoms of
the existing collective bargaining system. Together they constitute freedom of trade union activity: to organize
employees, to join with the employer in negotiating a collective agreement, and to invoke economic sanctions,
including taking a case to the public in the event of an impasse....

In order to encourage and ensure recognition of the social purpose of collective bargaining legislation as an in-
strument for the advancement of fundamental freedoms in our industrial society, we recommend that the legisla-
tion contain a preamble that would replace the neutral tone of the present statute with a positive commitment to
the collective bargaining system. [p. 138]

65 The preamble of the Canada Labour Code, R.S.C. 1970, ¢. L-1, was later modified, in 1972 (S.C. 1972, c.
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18), to express the benefits that collective bargaining brings to society:

Whereas there is a long tradition in Canada of labour legislation and policy designed for the promotion of the
common well-being through the encouragement of free collective bargaining and the constructive settlement of
disputes;

And Whereas Canadian workers, irade unions and employers recognize and support freedom of association and
free collective bargaining as the bases of effective industrial relations for the determination of good working
conditions and sound labour-management relations;

66 Collective bargaining, despite early discouragement from the common law, has long been recognized in
Canada. Indeed, historically, it emerges as the most significant collective activity through which freedom of associa-
tion is expressed in the labour context. In our opinion, the concept of freedom of association under s. 2(d) of the
Charter includes this notion of a procedural right to collective bargaining.

67 This established Canadian right to collective bargaining was recognized in the Parliamentary hearings that
took place before the adoption of the Charter. The acting Minister of Justice, Mr. Robert Kaplan, explained why he
did not find necessary a proposed amendment to have the freedom to organize and bargain collectively expressly
included under s. 2(d). These rights, he stated, were already implicitly recognized in the words "freedom of associa-
tion":

Qur position on the suggestion that there be specific reference to freedom to organize and bargain collectively is
that that is already covered in the freedom of association that is provided already in the Declaration or in the
Charter; and that by singling out association for bargaining one might tend to d[iJminish all the other forms of
association which are contemplated — church associations; associations of fraternal organizations or commu-
nity organizations.

(Special Joint Committee of the Senate and of the House of Commons on the Constitution of Canada, Minutes
of Proceedings and Evidence, Issue No. 43, January 22, 1981, at pp. 69-70)

68 The protection enshrined in s. 2(d) of the Charter may properly be seen as the culmination of a historical
movement towards the recognition of a procedural right to collective bargaining.

(b) International Law Protects Collective Bargaining as Part of Freedom of Association

69 Under Canada's federal system of government, the incorporation of international agreements into domestic
law is properly the role of the federal Parliament or the provincial legislatures. However, Canada's international ob-
ligations can assist courts charged with interpreting the Charter's guarantees (see Suresh v. Canada {(Minister of
Citizenship & Immigration), [2002] 1 8.C.R. 3, 2002 SCC 1 (S.C.C.), at para. 46). Applying this interpretive tool
here supports recognizing a process of collective bargaining as part of the Charter's guarantee of freedom of asso-
ciation.

70 Canada's adherence to international documents recognizing a right to collective bargaining supports recogni-
tion of the right in s. 2(d) of the Charter. As Dickson C.J. observed in the 4/berta Reference, at p. 349, the Charter
" should be presumed to provide at least as great a level of protection as is found in the international human rights
documents that Canada has ratified.

71 The sources most important to the understanding of s. 2(d) of the Charter are the International Covenant on
Economic, Social and Cultural Rights, 993 UN.T.S. 3 ("ICESCR"), the International Covenant on Civil and Politi-
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cal Rights, 999 UN.T.S. 171 ("ICCPR"), and the International Labour Qrganization's (ILO's) Convention (No. 87)
Concerning Freedom of Association and Protection of the Right to Organize, 68 UN.T.S. 17 ("Convention No. 87").
Canada has endorsed all three of these documents, acceding to both the JCESCR and the JCCPR, and ratifying Con-
vention No. 87 in 1972.This means that these documents reflect not only international consensus, but also principles
that Canada has committed itself to uphold.

72 The JCESCR, the ICCPR and Convention No. 87 extend protection to the functioning of trade unions in a
manner suggesting that a right to collective bargaining is part of freedom of association. The interpretation of these
conventions, in Canada and internationally, not only supports the proposition that there is a right to collective bar-
gaining in international law, but also suggests that such a right should be recognized in the Canadian context under

s. 2(d).

73 Article 8, para. (1)(c) of the JCESCR guarantees the "right of trade unions to function freely subject to no
limitations other than those prescribed by law and which are necessary in a democratic society in the interests of
national security or public order or for the protection of the rights and freedoms of others.” This Article allows the
"free functioning” of trade unions to be regulated, but not legislatively abrogated (per Dickson C.J., Alberta Refer-
ence, at p. 351). Since collective bargaining is a primary function of a trade union, it follows that Article 8 protects a
union's freedom to pursue this function freely.

74 Similarly, Article 22, para. 1 of the JCCPR states that "[e]veryone shall have the right to freedom of associa-
tion with others, including the right to form and join trade unions for the protection of his interests." Paragraph 2
goes on to say that no restriction may be placed on the exercise of this right, other than those necessary in a free and
democratic society for reasons of national security, public safety, public order, public health or the protection of the
rights of others. This Article has been interpreted to suggest that it encompasses both the right to form a union and
the right to collective bargaining: Concluding Observations of the Human Rights Committee Canada, UN. Doc.
CCPR/C/79/Add. 105 (1999).

75 Convention No. 87 has also been understood to protect collective bargaining as part of freedom of associa-
tion, Part I of the Convention, entitled "Freedom of Association”, sets out the rights of workers to freely form or-
ganizations which operate under constitutions and rules set by the workers and which have the ability to affiliate
internationally. Dickson C.J., dissenting in the Alberta Reference, at p. 355, relied on Convention No. 87 for the
principle that the ability "to form and organize unions, even in the public sector, must include freedom to pursue the
essential activities of unions, such as collective bargaining and strikes, subject to reasonable limits".

76 Convention No. 87 has been the subject of numerous interpretations by the ILO's Committee on Freedom of
Association, Committee of Experts and Commissions of Inquiry. These interpretations have been described as the
"cornerstone of the international law on trade union freedom and collective bargaining": M. Forde, "The European
Convention on Human Rights and Labor Law" (1983), 31 Am. J. Comp. L. 301, at p. 302. While not binding, they
shed light on the scope of s. 2(d) of the Charter as it was intended to apply to collective bargaining: Dunmore, at
paras. 16 and 27, per Bastarache J., applying the jurisprudence of the ILO's Committee of Experts and Committee
on Freedom of Association.

77 A recent review by ILO staff summarized a number of principles concerning collective bargaining. Some of
the most relevant principles in international law are summarized in the following terms (see B. Gernigon, A. Odero
and H. Guido, "ILO principles concerning collective bargaining” (2000), 139 Intern'! Lab. Rev. 33, at pp. 51-52):

A. The right to collective bargaining is a fundamental right endorsed by the members of the ILO in joining
the Organization, which they have an obligation to respect, to promote and to realize, in good faith (ILO
Declaration on Fundamental Principles and Rights at Work and its Follow-up).
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D. The purpose of collective bargaining is the regulation of terms and conditions of employment, in a broad
sense, and the relations between the parties.

H. The principle of good faith in collective bargaining implies recognizing representative organizations,
endeavouring to reach an agreement, engaging in genuine and constructive negotiations, avoiding unjusti-
fied delays in negotiation and mutually respecting the commitments entered into, taking into account the
results of negotiations in good faith.

I. In view of the fact that the voluntary nature of collective bargaining is a fundamental aspect of the prin-
ciples of freedom of association, collective bargaining may not be imposed upon the parties and procedures
to support bargaining must, in principle, take into account its voluntary nature; moreover, the level of bar-
gaining must not be imposed unilaterally by law or by the authorities, and it must be possible for bargaining
to take place at any level.

J. Tt is acceptable for conciliation and mediation to be imposed by law in the framework of the process of
collective bargaining, provided that reasonable time limits are established. However, the imposition of
compulsory arbitration in cases where the parties do not reach agreement is generally contrary to the prin-
ciple of voluntary collective bargaining and is only admissible: [cases of essential services, administration
of the State, clear deadlock, and national crisis].

K. Interventions by the legislative or administrative authorities which have the effect of annulling or modi-
fying the content of freely concluded collective agreements, including wage clauses, are contrary to the
principle of voluntary collective bargaining, These interventions include: the suspension or derogation of
collective agreements by decree without the agreement of the parties; the interruption of agreements which
have already been negotiated; the requirement that freely concluded coliective agreements be renegotiated;
the annulment of collective agreements; and the forced renegotiation of agreements which are currently in
force. Other types of intervention, such as the compulsory extension of the validity of collective agreements
by law are only admissible in cases of emergency and for short periods.

L. Restrictions on the content of future collective agreements ... are admissible only in so far as such re-
strictions are preceded by consultations with the organizations of workers and employers and fulfil the fol-
lowing conditions: [restrictions are exceptional measures; of limited duration; include protection for work-
ers' standards of living].

(See also, M. Coutu, Les libertés syndicales dans le secteur public (1989), at pp. 26-29.)

78 The fact that 2 global consensus on the meaning of freedom of association did not crystallize in the Declara-
tion on Fundamental Principles and Rights at Work, 6 THRR 285 (1999), until 1998 does not defract from its use-
fulness in interpreting s. 2(d) of the Charter. For one thing, the Declaration was made on the basis of interpretations
of international instruments, such as Convention No. 87, many of which were adopted by the ILO prior to the advent
of the Charter and were within the contemplation of the framers of the Charter. For another, the Charter, as a living
document, grows with society and speaks to the current situations and needs of Canadians. Thus Canada's current
international law commitments and the current state of international thought on hutnan rights provide a persuasive
source for interpreting the scope of the Charter.
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79 In summary, international conventions to which Canada is a party recognize the right of the members of un-
ions to engage in collective bargaining, as part of the protection for freedom of association. It is reasonable to infer
that s. 2(d) of the Charter should be interpreted as recognizing at least the same level of protection: Alberta Refer-
ence.

{c) Charter Values Support Protecting a Process of Collective Bargaining Under Section 2(d)

80 Protection for a process of collective bargaining within s. 2(d) is consistent with the Charter’s underlying
values. The Charter, including s. 2(d) itself, should be interpreted in a way that maintains its underlying values and
its internal coherence. As Lamer J. stated in R. v. Dubois, [1985]12 S.C.R. 350 (5.C.C.), at p. 365;

Our constitutional Charter must be construed as a system where "Every component contributes to the meaning
as a whole, and the whole gives meaning to its parts” (P. A. C6té writing about statutory interpretation in The
Interpretation of Legislation in Canada (1984), at p. 236). The courts must interpret each section of the Charter
in relation to the others (see, for example, R. v. Carson_(1983), 20 M.V.R. 54 (Ont. C.A.); R. v. Konechny,
{1984] 2 W.W.R. 481 (B.C.C.A.); Reference re Education Act of Ontario and Minority Language Education
Rights (1984), 47 O.R. (2d) 1 (C.A.); R. v. Antoine, supra).

(See also Big M Drug Mart, at p. 344; and Walsh v. Bona, [2002] 4 8.C.R. 325, 2002 SCC 83 (8.C.C.), at para.
63.)

81 Human dignity, equality, liberty, respect for the autonomy of the person and the enhancement of democracy
are among the values that underly the Charter: R. v. Zundel, [1992] 2 S.C.R. 731 (8.C.C.); Corbiere v. Canada
(Minister of Indian & Northern Affairs), [1999] 2 S.C.R. 203 (S.C.C.), at para. 100; R. v. Oakes, [1986] | S.C.R.
103 (8.C.C.). All of these values are complemented and indeed, promoted, by the protection of collective bargaining
in s. 2(d) of the Charter.

82 The right to bargain collectively with an employer enhances the human dignity, liberty and autonomy of
workers by giving them the opportunity to influence the establishment of workplace rules and thereby gain some
control over a major aspect of their lives, namely their work (see Alberta Reference, at p. 368, and Wallace v. United
Grain Growers Ltd., [1997]1 3 S.C.R. 701 (S.C.C.), at para. 93). As explained by P. C. Weiler in Reconcilable Dif-
Jferences (1980):

Collective bargaining is not simply an instrument for pursuing external ends, whether these be mundane mone-
tary gains or the erection of a private rule of law to protect dignity of the worker in the face of managerial au-
thority. Rather, collective bargaining is intrinsically valuable as an experience in self-government. It is the mode
in which employees participate in setting the terms and conditions of employment, rather than simply accepting
what their employer chooses to give them.... [p. 33]

83 In Pepsi-Cola Canada Beverages (West) Ltd. v. RW.D.S.U,, Local 558, [2002] 1 S.C.R. 156, 2002 SCC 8
(S8.C.C.), we underlined the importance of protecting workers' autonomy:

Personal issues at stake in labour disputes often go beyond the obvious issues of work availability and wages.
Working conditions, like the duration and location of work, parental leave, health benefits, severance and re-
tirement schemes, may impact on the personal lives of workers even outside their working hours. Expression on
these issues contributes to self-understanding, as well as to the ability to influence one's working and non-
working life. [para. 34]

84 Collective bargaining also enhances the Charter value of equality. One of the fundamental achievements of
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collective bargaining is to palliate the historical inequality between employers and employees. see Wallace v, United
Grain Growers Ltd., per lacobucci 1. In 1889, the Royal Commission on Capital and Labour appointed by the Mac-
donald government to make inquiries into the subject of labour and its relation to capital, stated that "Labour organi-
zations are necessary to enable working men to deal on equal terms with their employers” (queted in Glenday and
Schrenk, at p. 121; see also G. Kealey, ed., Canada investigates industrialism: The Royal Commission on the Rela-
tions of Labor and Capital, 1889 (abridged) (1973)). Similarly, Dickson C.J. rightly emphasized this concern about
equality in the Alberta Reference.

Freedom of association is the cornerstone of modern labour relations. Historically, workers have combined to
overcome the inherent inequalities of bargaining power in the employment relationship and to protect them-
selves from unfair, unsafe, or exploitative working conditions. As the United States Supreme Court stated in
N.LRB. v. Jones & Laughlin Steel Corp., 301 U.S. 1(1937), at p. 33:

Long ago we stated the reason for labor organizations. We said that they were organized out of the necessi-
ties of the situation; that a single employee was helpless in dealing with an employer; that he was depend-
ent ordinarily on his daily wage for the maintenance of himself and family; that if the employer refused to
pay him the wages that he thought fair, he was nevertheless unable to leave the employ and resist arbitrary
and unfair treatment; ...

The "necessities of the situation” go beyond, of course, the fairness of wages and remunerative concerns,
and extend to matters such as health and safety in the work place, hours of work, sexual equality, and other
aspects of work fundamental to the dignity and personal liberty of employees. [pp. 334-35]

85 Finally, a constitutional right to collective bargaining is supported by the Charter value of enhancing democ-
racy. Collective bargaining permits workers to achieve a form of workplace democracy and to ensure the rule of law
in the workplace. Workers gain a voice to influence the establishment of rules that control a major aspect of their
lives {(Lavigne v. O.P.S.E.U.. [1991] 2 S.C.R, 211 (8.C.C.), at pp. 260-61, per Wilson l.; Alberta Reference, at p.
369; Dunmore, at paras. 12 and 46; Weiler, at pp. 31-32). The 1968 Woods Report explained:

One of the most cherished hopes of those who originally championed the concept of collective bargaining was
that it would introduce into the work place some of the basic features of the political democracy that was be-
coming the hallmark of most of the western world. Traditionally referred to as industrial democracy, it can be
described as the substitution of the rule of law for the rule of men in the work place. [p. 96]

{See also Klare (quoted at para. 57 above).)

86 We conclude that the protection of collective bargaining under s. 2(d) of the Charter is consistent with and
supportive of the values underlying the Charrer and the purposes of the Charter as a whole. Recognizing that work-
ers have the right to bargain collectively as part of their freedom to associate reaffirms the values of dignity, per-
sonal autonomy, equality and democracy that are inherent in the Charter.

(3) Section 2(d) of the Charter and the Right to Collective Bargaining

87 The preceding discussion leads to the conclusion that s. 2() should be understood as protecting the right of
employees to associate for the purpose of advancing workplace goals through a process of collective bargaining. The
next question is what this right entails for employees, for government employers subject to the Charter under s. 32,

and for Parliament and provincial legislatures which adopt labour laws.

88 Before going further, it may be useful to clarify who the s. 2(d) protection of collective bargaining affects,
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and how. The Charter applies only to state action. One form of state action is the passage of legislation. In this case,
the legistature of British Columbia has passed legislation applying to relations between health care sector employers
and the unions accredited to those employers. That legislation must conform to s. 2(d) of the Charter, and is void
under s. 52 of the Constitution Act, 1982 if it does not (in the absence of justification under s. 1 of the Charter). A
second form of state action is the situation where the government is an employer. While a private employer is not
bound by s. 2(d), the government as employer must abide by the Charter, under s. 32, which provides: "This Charter
applies ... (%) to the legislature and government of each province in respect of all matters within the authority of the
legislature of each province." This case is concerned with an attack on government legislation; there is no allegation
that the government of British Columbia, gua employer, violated s. 2(d) of the Charter.

89 The scope of the right to bargain collectively ought to be defined bearing in mind the pronouncements of
Dunmore, which stressed that s. 2(d) does not apply solely to individual action carried out in common, but also to
associational activities themselves. The scope of the right properly reflects the history of collective bargaining and
the international covenants entered into by Canada. Based on the principles developed in Dunmore and in this his-
torical and international perspective, the constitutional right to collective bargaining concerns the protection of the
ability of workers to engage in associational activities, and their capacity to act in common to reach shared goals
related to workplace issues and terms of employment. In brief, the protected activity might be described as employ-
ees banding together to achieve particular work-related objectives. Section 2(d) does not guarantee the particular
objectives sought through this associational activity. However, it guarantees the process through which those goals
are pursued. It means that employees have the right to unite, to present demands to health sector employers collec-
tively and to engage in discussions in an attempt to achieve workplace-related goals. Section 2(d) imposes corre-
sponding duties on government employers to agree to meet and discuss with them. It also puts constraints on the
exercise of legislative powers in respect of the right to collective bargaining, which we shall discuss below.

90 Section 2(d) of the Charter does not protect all aspects of the associational activity of collective bargaining.
It protects only against "substantial interference” with associational activity, in accordance with a test crafted in
Dunmore by Bastarache J., which asked whether "excluding agricultural workers from a statutory labour relations
regime, without expressly or intentionally prohibiting association, [can] constitute a substantial interference with
freedom of association" (para. 23). Or to put it another way, does the state action target or affect the associational
activity, "thereby discouraging the collective pursuit of commeon goals"? (Dunmore, at para. 16) Nevertheless, intent
to interfere with the associational right of collective bargaining is not essential to establish breach of s, 2{d) of the
Charter. Tt is enough if the effect of the state law or action is to substantially interfere with the activity of collective
bargaining, thereby discouraging the collective pursuit of common goals. It follows that the state must not substan-
tially interfere with the ability of a union to exert meaningful influence over working conditions through a process of
collective bargaining conducted in accordance with the duty to bargain in good faith. Thus the employees' right to
collective bargaining imposes corresponding duties on the employer. It requires both employer and employees to
meet and to bargain in good faith, in the pursuit of a common goal of peaceful and productive accommodation.

91 The right to collective bargaining thus conceived is a limited right. First, as the right is to a process, it does
not guarantee a certain substantive or economic outcome. Moreover, the right is to a general process of collective
bargaining, not to a particular model of labour relations, nor to a specific bargaining method. As P. A. Gall notes, it
is impossible to predict with certainty that the present model of labour relations will necessarily prevail in 50 or even
20 years ("Freedom of Association and Trade Unions: A Double-Edged Constitutional Sword", in J.M. Weiler and
R.M. Elliot, eds., Litigating the Values of a Nation: The Canadian Charter of Rights and Freedoms (1986), 245, at
p. 248). Finally, and most importantly, the interference, as Dunmore instructs, must be substantial — so substantial
that it interferes not only with the attainment of the union members' objectives (which is not protected), but with the
very process that enables them to pursue these objectives by engaging in meaningful negotiations with the employer.

92 To constitute substantial interference with freedom of association, the intent or effect must seriously under-
cut or undermine the activity of workers joining together to pursue the common goals of negotiating workplace con-
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ditions and terms of employment with their employer that we call collective bargaining. Laws or actions that can be
characterized as "union breaking" clearly meet this requirement. But less dramatic interference with the collective
process may also suffice. In Dunmore, denying the union access to the labour laws of Ontario designed to support
and give a voice to unions was enough. Acts of bad faith, or unilateral nuliification of negotiated terms, without any
process of meaningful discussion and consultation may also significantly undermine the process of collective bar-
gaining. The inquiry in every case is contextual and fact-specific. The question in every case is whether the process
of voluntary, good faith collective bargaining between employees and the employer has been, or is likely to be, sig-
nificantly and adversely impacted.

93 Generally speaking, determining whether a government measure affecting the protected process of collective
bargaining amounts to substantial interference involves two inquiries. The first inquiry is into the importance of the
matter affected to the process of collective bargaining, and more specifically, to the capacity of the union members
to come together and pursue collective goals in concert. The second inquiry is info the manner in which the measure
impacts on the collective right to good faith negotiation and consultation,

o4 Both inquiries are necessary. If the matters affected do not substantially impact on the process of collective
bargaining, the measure does not violate s. 2(<) and, indeed, the employer may be under no duty to discuss and con-
sult. There will be no need to consider process issues, If, on the other hand, the changes substantially touch on col-
lective bargaining, they will still not violate s. 2(d) if they preserve a process of consultation and good faith negotia-
tion.

95 Turning to the first inquiry, the essential question is whether the subject matter of a particular instance of
collective bargaiing is such that interfering with bargaining over that issue will affect the ability of unions to pursue
common goals collectively. It may help to clarify why the importance of the subject matter of bargaining is relevant
to.the s. 2(d) inquiry. As we have stated, one requirement for finding a breach of s, 2(¢) is that the state has "pre-
cluded activity because of its associational nature, thereby discouraging the collective pursuit of commen goals”
(Dunmore, at para. 16 (emphasis deleted)). Interference with collective bargaining over matters of lesser importance
to the union and its capacity to pursue collective goals in concert may be of some significance to workers. However,
interference with collective bargaining over these less important matters is more likely to fall short of discouraging
the capacity of union members to come together and pursue common goals in concert. Therefore, if the subject mat-
ter is of lesser importance to the union, then it is less likely that the s. 2(d) right to bargain collectively is infringed.
The importance of an issue to the union and its members is not itself determinative, but will bear on the "single in-
quiry" prescribed in Dunmore as it applies in the particular context of collective bargaining: does interference with
collective bargaining over certain subject matter affect the ability of the union members to come together and pursue
common goals? The more important the matter, the more likely that there is substantial interference with the s. 2(d)
right. Conversely, the less important the matter to the capacity of union members to pursue collective goals, the less
likely that there is substantial interference with the s. 2(<) right to collective bargaining.

96 While it is impossible to determine in advance exactly what sorts of matters are important to the ability of
union members to pursue shared goals in concert, some general guidance may be apposite. Laws or state actions that
prevent or deny meaningful discussion and consultation about working conditions between employees and their em-
ployer may substantially interfere with the activity of collective bargaining, as may laws that unilaterally nullify
significant negotiated terms in existing collective agreements. By contrast, measures affecting less important matters
such as the design of uniform, the lay out and organization of cafeterias, or the location or availability of parking
lots, may be far less likely to constitute significant interference with the s. 2(d) right of freedom of association. This
is because it is difficult to see how interfering with collective bargaining over these matters undermines the capacity
of union members to pursue shared goals in concert, Thus, an interference with collective bargaining over these is-
sues is less likely to meet the requirements set out in Dunmore for a breach of s. 2(d).

97 Where it is established that the measure impacts on subject matter important to collective bargaining and the
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capacity of the union members to come together and pursue common goals, the need for the second inquiry arises:
does the legislative measure or government conduct in issue respect the fundamental precept of collective bargaining
— the duty to consult and negotiate in good faith? If it does, there will be no violation of s. 2(d), even if the content
of the measures might be seen as being of substantial importance to collective bargaining concerns, since the process
confirms the associational right of collective bargaining.

98 Consideration of the duty to negotiate in good faith which lies at the heart of collective bargaining may shed
light on what constitutes improper interference with collective bargaining rights. It is worth referring again to prin-
ciple H of the ILO principles concerning collective bargaining, which emphasizes the need for good faith in uphold-
ing the right to collective bargaining and in the course of collective bargaining. Principle H thus states:

The principle of good faith. in collective bargaining implies recognizing representative organizations, endeav-
ouring to reach an agreement, engaging in genuine and constructive negotiations, avoiding unjustified delays in
negotiation and mutually respecting the commitments entered into, taking into account the results of negotia-
tions in good faith. '

99 Consistent with this, the Canada Labour Code and legistation from all provinces impose on employers and
unions the right and duty to bargain in good faith (see generally Adams, at pp. 10-91 and 10-92). The duty to bar-
gain in good faith under labour codes is essentially procedural and does not dictate the content of any particular
agreement achieved through collective bargaining. The duty to bargain is aimed at bringing the parties together to
meet and discuss, but as illustrated by Senator Walsh, chairman of the Senate committee hearing on the Wagner Act,
the general rule is that: "The bill does not go beyond the office door." (Remarks of Senator Walsh, 79 Cong. Rec.
7659; see F. Morin, J.-Y. Briére and D. Roux, Le droit de l'emploi au Québec (3rd ed. 2006), at pp. 1026-27.)

100 A basic element of the duty to bargain in good faith is the obligation to actually meet and to commit time to
the process (Carter et al., at p. 301). As explained by Adams:

The failure to meet at all is, of course, a breach of the duty. A refusal to meet unless certain procedural precon-
ditions are met is also a breach of the duty.

A failure to make the commitment of time and preparation required to attempt to conclude an agreement is a
failure to make reasonable efforts. [pp.10-101 and 10-106]

101 The parties have a duty to engage in meaningful dialogue and they must be willing to exchange and explain
their positions. They must make a reasonable effort to arrive at an acceptable contract (Adams, at p. 10-107; Car-
rothers, Palmer and Rayner, at p. 453). As Cory J. said in C.A.S.AW.,, Local 4 v. Royal Oak Mines Inc., [1996] 1
S.C.R.369 (5.C.C):

In the context of the duty to bargain in good faith a commitment is required from each side to honestly strive to
find a middle ground between their opposing interests. Both parties must approach the bargaining table with
good intentions. [para. 41]

102 Nevertheless, the efforts that must be invested to attain an agreement are not boundless. "[T]he parties may
reach a point in the bargaining process where further discussions are no longer fruitful. Once such a point is reached,
a breaking off of negotiations or the adoption of a 'take it or leave it' position is not likely to be regarded as a failure
to bargain in good faith” (Carter et al., at p. 302).
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103 The duty to bargain in good faith does not impose on the parties an obligation to conclude a collective
agreement, nor does it include a duty to accept any particular contractual provisions (Gagnon, LeBel and Verge, at
pp. 499-500). Nor does the duty to bargain in good faith preclude hard bargaining. The parties are free to adopt a
"tough position in the hope and expectation of being able to force the other side to agree to one's terms" (C.U.P.E. v.
Nova Scotia (Labour Relations Board), [1983]2 S.CR. 311 (8.C.C.), at p. 341).

104 In principle, the duty to bargain in good faith does not inquire into the nature of the proposals made in the
course of collective bargaining; the confent is left to the bargaining forces of the parties (Carter et al., at p. 300),
However, when the examination of the content of the bargaining shows hostility from one party toward the collec-
tive bargaining process, this will constitute a breach of the duty to bargain in good faith. In some circumstances,
even though a party is participating in the bargaining, that party's proposals and positions may be "inflexible and
intransigent to the point of endangering the very existence of collective bargaining" (Royal Oak Mines, at para. 46).
This inflexible approach is often referred to as "surface bargaining". This Court has explained the distinction be-
tween hard bargaining, which is legal, and surface bargaining, which is a breach of the duty to bargain in good faith:

It is often difficult to determine whether a breach of the duty to bargain in good faith has been committed. Par-
ties to collective bargaining rarely proclaim that their aim is to avoid reaching a collective agreement. The juris-
prudence recognizes a crucial distinction between "hard bargaining” and “surface bargaining” ... Hard bargain-
ing is not a viclation of the duty to bargain in good faith. It is the adoption of a tough position in the hope and
expectation of being able to force the other side to agree to one's terms, Hard bargaining is nof a violation of the
duty because there is a genuine intention to continue collective bargaining and to reach agreement, On the other
hand, one is said to engage in "surface bargaining" when one pretends to want to reach agreement, but in reality
has no intention of signing a collective agreement and hopes to destroy the collective bargaining relationship. It
is the improper objectives which make surface bargaining a violation of the Act. The dividing line between hard
bargaining and surface bargaining can be a fine one.

(Canadian Union of Public Employees, at p. 341; see also Royal Oak Mines, at para. 46)

105 Even though the employer participates in all steps of the bargaining process, if the nature of its proposals
and positions is aimed at avoiding the conclusion of a collective agreement or at destroying the collective bargaining
relationship, the duty to bargain in good faith will be breached: see Royal Oak Mines Inc. To the words of Senator
Walsh, that collective bargaining does not go beyond the office door, we would add that, on occasion, courts are
nevertheless allowed to look into what is going on in the room, to ensure that parties are bargaining in good faith.

106 In Canada, unlike in the United States, the duty to bargain in good faith applies regardless of the subject
matter of collective bargaining. Under Canadian labour law, all conditions of employment atiract an obligation to
bargain in good faith unless the subject matter is otherwise contrary to the law and could not legally be included in a
collective agreement (Adams, at pp. 10-96 and 10-97; J.-P. Villaggi, "La convention collective ¢t I'obligation de
négocier de bonne foi: les legons du droit du travail" (1996), 26 R.D.U.S. 355, at pp. 360-61). However, the refusal
to discuss an issue merely on the periphery of the negotiations does not necessarily breach the duty to bargain in
good faith (Carter et al., at p. 302).

107 In considering whether the legislative provisions impinge on the collective right to good faith negotiations
and consultation, regard must be had for the circumstances surrounding their adoption. Situations of exigency and
urgency may affect the content and the modalities of the duty to bargain in good faith. Different situations may de-
mand different processes and timelines. Moreover, failure to comply with the duty to consult and bargain in good
faith should not be lightly found, and should be clearly supported on the record. Nevertheless, there subsists a re-
quirement that the provisions of the Act preserve the process of good faith consultation fundamental to collective
bargaining. That is the bottom line.
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108 Even where a 5. 2(d) violation is established, that is not the end of the matter; limitations of s. 2(d) may be
justified under s. I of the Charter, as reasonable limits demonstrably justified in a free and democratic society. This
may permit interference with the collective bargaining process on an exceptional and typically temporary basis, in
situations, for example, involving essential services, vital state administration, clear deadlocks and national crisis.

109 In summary, s. 2(d) may be breached by government legislation or conduct that substantially interferes with
the collective bargaining process. Substantial interference must be determined contextually, on the facts of the case,
having regard to the importance of the matter affected to the collective activity, and to the manner in which the gov-
ernment measure is accomplished. Important changes effected through a process of good faith negotiation may not
violate s. 2(d)). Conversely, less central matters may be changed more summarily, without violating s. 2(d). Only
where the matter is both important to the process of collective bargaining, and has been imposed in violation of the
duty of good faith negotiation, will s. 2(d) be breached.

(4) Application of the Law to the Facts at Bar

110 Having established that there is a right to bargain collectively under the protection of freedom of associa-
tion in s. 2(d) of the Charter, and identified its scope, we must now apply it to the facts of this case. Ultimately, we
conclude that ss. 6(2), 6(4) and 9 of the Act are unconstitutional because they infringe the right to collective bargain-
ing protected under s. 2(d) and cannot be saved under s. 1. The remainder of Part 2 of the Act (consisting of ss. 3, 4,
5, 7, 8 and 10) does not violate the right to collective bargaining and withstands constitutional scrutiny under s. 2(d).

(a) Does the Act Infringe the Right to Bargain Collectively Under Section 2(d) of the Charter?

111 The question before us is whether particular provisions of the Act violate the procedural right to collective
bargaining by significantly interfering with meaningful collective bargaining. In this context, examples of acts that
may have such an impact are: failure to consult, refusal to bargain in good faith, taking important matters off the
table and unilaterally nullifying negotiated terms.

112 On the analysis proposed above, two questions suggest themselves. First, does the measure interfere with
collective bargaining, in purpose or effect? Secondly, if the measure interferes with collective bargaining, is the im-
pact, evaluated in terms of the matters affected and the process by which the measure was implemented, significant
enough to substantially interfere with the associational right of collective bargaining, so as to breach the s. 2(d) right
of freedom of association?

(i) Does the Act Interfere with Collective Bargaining?

113 Sections 4 to 10 of the Act have the potential to interfere with collective bargaining in two ways: first, by
invalidating existing collective agreements and consequently undermining the past bargaining processes that formed
the basis for these agreements; and second, by prohibiting provisions dealing with specified matters in future collec-
tive agreements and thereby undermining future collective bargaining over those matters. Future restrictions on the
content of collective agreements constitute an interference with collective bargaining because there can be no real
dialogue over terms and conditions that can never be enacted as part of the collective agreement.

114 We pause to reiterate briefly that the right to bargain collectively protects not just the act of making repre-
sentations, but also the right of employees to have their views heard in the context of a meaningful process of con-
sultation and discussion. This rebuts arguments made by the respondent that the Act does not interfere with collec-
tive bargaining because it does not explicitly prohibit health care employees from making collective representations.
While the language of the Act does not technically prohibit collective representations to an employer, the right to
collective bargaining cannot be reduced to a mere right to make representations. The necessary implication of the
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Act is that prohibited matters cannot be adopted into a valid collective agreement, with the result that the process of
collective bargaining becomes meaningless with respect to them. This constitutes interference with collective bar-
gaining.

115 A more detailed examination of Part 2 of the Act suggests that some of the provisions substantially interfere
with the process of collective bargaining. They affect matters of substantial importance to employees, and they fail
to safeguard the basic processes of collective bargaining. In proceeding through this analysis, it is critical to bear in
mind the relationship between ss. 4 to 9 and s. 10 of the Act, which has the effect of voiding provisions of any col-
lective agreement to the extent that these provisions are inconsistent with Part 2 of the Act.

1. Sections 4 and 5

116 Sections 4 and 5 deal with transfer and reassignment of employees. Their effect was summarized by Garson
J. at trial:

Sections 4 and 5 of [the Act] give health sector employers the right to reorganize the delivery of their services.
Pursuant to these sections, employers have the right to transfer functions, services and employees to another
health sector employer or within a worksite. The Regulation sets out employee transfer rights and obligations.
For example employees must not be transferred outside of their geographic location without their consent. Em-
ployees who decline transfers in such circumstances are entitled to lay-off notice and the limited bumping rights
available under the Act. Employees who decline fransfers within their geographic region, however, will be
deemed to have resigned 30 days after the refusal. [para. 38]

117 Sections 4 and 5 altered the provisions for transfer and reassignment, as they existed in some collective
agreements prior to the Act. Specific rights in existing collective agreements that employees lost when ss. 4 and 5
were enacted included: a requirement that the employer consider enumerated criteria in making hiring decisions, a
guarantee that temporary assignments would not exceed four months, some protections for seniority, and the right to
refuse a transfer if the employee has other employment options with the original employer under the collective
agreement.

118 However, through the Health Sector Labour Adjustment Regulation, B.C. Reg. 39/2002, referred to in s. 4,
protections similar in part to what the employees had under existing collective agreements were preserved. Notably,
the regulation provided employees with a right to refuse being transferred outside of their geographic location with-
out their consent, and a right to reasonable relocation expenses (see s. 2(1)(a) and (b)). These were substantially
similar to entitlements that some employees previously had under their collective agreements. Thus although ss. 4
and 5 of the Act (together with s. 10) nullified some of the employee's entitlements under existing collective agree-
ments, they appear to have preserved the substance of the central aspects of the provisions of existing collective
agreements that dealt with those questions. We therefore conclude that ss. 4 and 5 may have had some impact on
prior collective agreements, although the impact was not great.

119 Nevertheless, the effect of ss. 4 and 3, in conjunction with s, 10, is to render furure collective bargaining
over transfers and reassignments largely meaningless, since collective bargaining canneot alter the employer's right to
make transfers and reassignments. Section 10 of the Act would render void any terms inconsistent with ss. 4 and 5.
Because it is meaningless to bargain over an issue which cannot ever be included in a collective agreement, ss. 4 and
5, considered together with s. 10, interfere with future collective bargaining.

2. Section 6

120 Section 6(2) gives the employer increased power to contract out non-clinical services. Prior to the enact-
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ment of the Act, all collective agreements in the health care sector contained provisions restricting the right of man-
agement to contract out work. These provisions were inconsistent with s. 6(2) when that section was passed. The
effect of s. 6(2), together with s. 10, is to invalidate these provisions in prior collective agreements. Further, s. 6(4),
in conjunction with s. 10, invalidates any provision of a collective agreement that requires an employer to consult
with a trade union prior to contracting outside the bargaining unit. For example, s. 17.12 of the Facilities Subsector
Collective Agreement, which limits the ways in which the employer can contract out, is made void by ss. 6(4) and
10.

121 The combined effect of ss. 6(2), 6(4) and 10 is to forbid the incorporation into future collective agreements
of provisions protecting employees from contracting out, or the inclusion of a provision requiring the employer to
consult with the union. The prohibition on including certain provisions in a collective agreement related to contract-
ing out is reflected in explicit language in s. 6(2), that "[a] collective agreement ... must not contain a provision"
dealing with certain aspects of contracting out. The prohibition both repudiates past collective bargaining relating to
the issue of contracting out and makes future collective bargaining over this issue meaningless. It follows that ss.
6(2) and 6(4) have the effect of interfering with collective bargaining.

122 Sections 6(3), 6(5) and 6(6) deal with a different but related issue, namely, the status of employees and the
recognition of successorship rights where business is contracted out by the original employer. Section 6(3) sets out a
more onerous definition of the employer-employee relationship under the Labour Relations Code, R.S.B.C. 1996, c.
244, making it less likely that a health sector employer will still be considered the "true" employer owing duties to
the union and its members if work is contracted out. Sections 6(5) and 6(6) prevent employees from retaining their
collective bargaining rights with the subcontractor, as they would otherwise have done under ss. 35 and 38 of the
Labour Relations Code if work was contracted out.

123 Although some might see ss. 6(3), 6(5) and 6(6) as harsh provisions aimed solely at employees of the health
care sector, these sections simply modify the protections available under the Labour Relations Code and do not deal
with entitlements of employees based on collective bargaining. Consequently, ss. 6(3), 6(5) and 6(6) do not interfere
with collective bargaining and do not infringe the protection over collective bargaining offered by s. 2(d).

3. Sections 7 and 8 — Job Security Programs

124 Sections 7 and 8 deal with job security programs. Section 7 abolishes the Employment Security and Labour
Force Adjustment Agreement ("ESLA"), a program giving employees of the health sector one year of training, assis-
tance and financial support. This program was administered by the Healthcare Labour Adjustment Agency
("HLAA"), which is also abolished under the Act.

125 The ESLA did not arise out of collective bargaining but, rather, was imposed by the government on health
sector employers pursuant to the recommendations of an inquiry committee. Since neither the ESLA nor the HLAA
was the outcome of a collective bargaining process, modifying them cannot constitute an interference with past bar-
gaining processes. Further, since the ESLA and HLAA rely heavily on the authority of the government for their ex-
istence, and are outside of the power of health sector employees and employers, there is no potential for future col-
lective bargaining over matters relating to either the ESLA and HLAA. Since there can be no future collective bar-
gaining relating to the ESLA or the HLAA, there can be no interference with future collective bargaining over these
matters either. It follows that neither s. 7 nor s. 8 has the purpose or effect of interfering with collective bargaining,
past or future.

4. Section 9 — Layoff and Bumping

126 Section 9, which applies only to collective agreements up until December 31, 2005, deals with layoff and
bumping. During the currency of this section, collective agreements could not contain provisions dealing with cer-
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tain aspects of layoff and bumping, With respect to layoff, no collective agreement could restrict the right of health
care employers to lay off employees (s. 9(a)), nor require them to meet conditions before giving layoff notice (s.
9(b)), nor provide notice beyond the 60 days guaranteed under the Labour Relations Code (s. 9(c)). With respect to
bumping, no collective agreement could contain a provision providing an employee with bumping options other than
those set out in regulations pursuant to the Act (s. 9(d)).

127 Section 9 made collective bargaining over specified aspects of layoff and bumping meaningless and also
invalidated parts of collective agreements dealing with these issues, up to December 31, 2005. This constituted inter-
ference with both past and future collective bargaining, albeit an interference limited to the period between the en-
actment of the Act and December 31, 2005.

128 We conclude that ss. 4, 5, 6(2), 6(4) and 9, in conjunction with s. 10, interfere with the process of collective
bargaining, either by disregarding past processes of collective bargaining, by pre-emptively undermining future
processes of collective bargaining, or both. This requires us to determine whether these changes substantially inter-
fere with the associational right of the employees fo engage in collective bargaining on workplace matters and terms
of employment.

(ii) Was the Interference Substantial, so as to Constitute a Breach of Freedom of Association?

129 To amount to a breach of the s. 2(d) freedom of association, the interference with collective bargaining
must compromise the essential integrity of the process of collective bargaining protected by s. 2(4). Two inquiries
are relevant here. First, substantial interference is more likely to be found in measures impacting matters central to
the freedom of association of workers, and to the capacity of their associations {the unions) to achieve common
goals by working in concert. This suggests an inquiry into the nature of the affected right. Second, the manner in
which the right is curtailed may affect its impact on the process of collective bargaining and ultimately freedom of
association, To this end, we must inquire into the process by which the changes were made and how they impact on
the voluntary good faith underpinning of collective bargaining. Even where a matter is of central importance to the
associational right, if the change has been made through a process of good faith consultation it is unlikely to have
adversely affected the employees' right to collective bargaining. Both inquiries, as discussed earlier, are essential.

1. The Importance of the Provisions

130 The provisions dealing with contracting out (ss. 6(2) and 6(4)), layoffs (ss. 9(a), (b) and 9(c)) and bumping
(s. 9(d)) deal with matters central to the freedom of association. Restrictions in collective agreements limiting the
employer's discretion to lay off employees affect the employees' capacity to retain secure employment, one of the
most essential protections provided to workers by their union. Similarly, limits in collective agreements on the man-
agement rights of employers to contract out allow workers to gain employment security. Finally, bumping rights are
an integral part of the seniority system usually established under collective agreements, which is a protection of sig-
nificant importance to the union. "Seniority is one of the most important and far-reaching benefits which the trade
union movement has been able to secure for its members by virtue of the collective bargaining process" (U.E., Local
512 v. Tung-Sol of Canada Ltd._(1964), 15 L.A.C. 16] (Ont. Arb. Bd.}, at p. 162; see D. J. M. Brown and D. M.
Beatty, Canadian Labour Arbitration (4th ed. (loose-leaf)), vol. 2, para. 6:0000, at p. 6-1). Viewing the Act's inter-
ference with these essential rights in the context of the case as a whole, we conclude that its interference with collec-
tive bargaining over matters pertaining to contracting out, layoff conditions and bumping constitutes substantial in-
terference with the s. 2(d) right of freedom of association.

131 The same cannot be said of the transfers and reassignments covered under ss. 4 and 5 of the Act. These
provisions, as discussed above, are concerned with relatively minor modifications to in-place schemes for transfer-
ring and reassigning employees. Significant protections remained in place. It is true that the Act took these issues off
the collective bargaining table for the future. However, on balance ss. 4 and 5 cannot be said to amount to & substan-
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tial interference with the union's ability to engage in collective bargaining so as to attract the protection under s. 2(d)
of the Charter.

2. The Process of Interference with Collective Bargaining Rights

132 Having concluded that the subject matter of ss. 6(2), 6(4) and 9 of the Act is of central importance to the
unions and their ability to carry on collective bargaining, we must now consider whether those provisions preserve
the processes of collective bargaining. Together, these two inquiries will permit us to assess whether the law at issue
here constitutes significant interference with the collective aspect of freedom of association, which Dunmore recog-
nized.

133 This inquiry refocuses our attention squarely and exclusively on how the provisions affect the process of
good faith bargaining and consultation. In this case, we are satisfied that ss. 6(2), 6(4) and 9 interfere significantly
with the ability of those bound by them to engage in the associational activity of collective bargaining.

134 It is true that the government was facing a situation of exigency. It was determined to come to grips with
the spiralling cost of health care in British Columbia. This determination was fuelled by the laudable desire to pro-
vide quality health services to the people of British Columbia. Concerns such as these must be taken into account in
assessing whether the measures adopted disregard the fundamental s. 2(d) obligation to preserve the processes of
good faith negotiation and consultation with unions.

135 The difficulty, however, is that the measures adopted by the government constitute a virtual denial of the s.
2(d) right to a process of good faith bargaining and consultation. The absolute prohibition on contracting out in s.
6(2), as discussed, eliminates any possibility of consultation. Section 6(4) puts the nail in the coffin of consultation
by making void any provisions in a collective agreement imposing a requirement to consult before contracting out.
Section 9, in like fashion, effectively precludes consultation with the union prior to laying off or bumping.

136 We conclude that ss. 6(2), 6(4) and 9 of the legislation constitute a significant interference with the right to
bargain collectively and hence violate s. 2(d) of the Charter. The remaining issue is whether these infringements can
be saved under s. 1 of the Charter, as limits that are reasonable and justifiable in a free and democratic society.

(b) Are the Violations of Section 2(d) Justified Under Section 1?7
137 Section 1 provides:

The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set out in it subject only to
such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society.

138 The analysis for assessing whether or not a law violating the Charter can be saved as a reasonable limit
under s. 1 is set out in Oakes. A limit on Charter rights must be prescribed by law to be saved under s. 1. Once it is
determined that the limit is presctibed by law, then there are four components to the Qakes test for establishing that
the limit is reasonably justifiable in a free and democratic society (Qakes, at pp. 138-40). First, the objective of the
law must be pressing and substantial. Second, there must be a rational connection between the pressing and substan-
tial objective and the means chosen by the law to achieve the objective. Third, the impugned law must be minimally
impairing. Finally, there must be proportionality between the objective and the measures adopted by the law, and
more specifically, between the salutary and deleterious effects of the law (Oakes, at p. 140, Dagenais v. Canadian
Broadcasting Corp., [1994] 3 8.C.R. 835 (S.C.C.), at p. 889).

139 The s. 1 analysis focuses on the particular context of the law at issue. Contextual factors to be considered
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include the nature of the harm addressed, the vulnerability of the group protected, ameliorative measures considered
to address the harm, and the nature and importance of the infringed activity: Thomson Newspapers Co. v. Canada
(Attorney General), [1998] 1 S.C.R. 877 (S.C.C.}, and Harper v. Canada {Attorney Generalj, [2004] 1 S.C.R. 827,
2004 SCC 33 (8.C.C.). This said, the basic template of Qakes remains applicable, and each of the elements required
by that test must be satisfied. The government bears the onus of establishing each of the elements of the Qakes test
and hence of showing that a law is a reasonable limit on Charter rights on a balance of probabilities (see Oakes, at
pp- 136-37).

140 In this case, the infringement of the appellants' right to bargain collectively is unquestionably prescribed by
law, since the interference with collective bargaining is set out in legislation. The question is whether the remaining
elements of the Oakes test are made out, such that the law is a reasonable limit on the appellants’ right to collective
bargaining under s. 2(d).

141 We find that the intrusions on collective bargaining represented by ss. 6(2), 6{4) and 9 are not minimally
impairing, and therefore cannot be saved as a reasonable and justifiable limit in a free and democratic society. We
turn now to the Oakes test to explain this conclusion.

(i) Does the Act Pursue a Pressing and Substantial Objective?

142 The first step of the Oakes test requires the government to establish that the limit on Charter rights was
undertaken in pursuit of an objective "of sufficient importance to warrant overriding a constitutionally protected
right or freedom” (Big M Drug Mart, at p. 352). At minimum, the objective must relate to concerns which are press-
ing and substantial in a free and democratic society.

143 The government set out its objectives for enacting the Act as follows:

The objective of the Act is to improve the delivery of health care services by enabling health authorities to focus
resources on the delivery of clinical services, by enhancing the ability of health employers and authorities to re-
spond quickly and effectively to changing circumstances, and by enhancing the accountability of decision-
makers in public health care.

(Respondent's Factum, at para. 144)

144 These are pressing and substantial objectives. We agree with the respondent that the health care crisis in
British Columbia is an important contextual factor in support of the conclusion that these objectives are pressing and
substantial. (R.F., at para. 141). We also agree with the respondent that this Court's recent ruling in Chaoulli ¢. Qué-
bec (Procureur général), [2005] 1 S.C.R. 791. 2005 SCC 35 (S.C.C.), that governments are constitutionally cbliged
to provide public health care of a reasonable standard within a reasonable time, at least in some circumstances, rein-
forces the importance of the objectives, particularly of the main objective of delivering improved health care ser-
vices (R.F., at para. 141).

145 The appellants argue that the objectives behind the legislation are not pressing and substantial on two bases.
First, they contend that the objective is framed too broadly and is not linked to the specific harm that the legislation
is aimed at addressing. Second, they argue that the evidence suggests that the true objective behind the Act is to in-
crease the rights of management, and to save costs, which constitute a suspect basis for finding a pressing and sub-
stantial objective. (See Newfoundiand (Treasury Board) v. NA.P.E., [2004]1 3 S.C.R. 381, 2004 SCC 66 (5.C.C.), at
para. 72, and Martin v. Nova Scotia (Workers' Compensation Board), [2003] 2 8.C.R. 504, 2003 SCC 54 (S.C.C.), at
para. 109).
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146 We reject the argument that the government's objective is stated too broadly. The government states its ob-
jective in terms of one main objective (improving heaith care delivery), pursued by way of several sub-objectives
(enabling health authorities to focus resources on clinical services, enhancing the ability of health employers and
authorities to respond quickly to changing circumstances, and enhancing the accountability of decision-makers in
public health care). Even if it is accepted that the main objective is somewhat broad, the more precise aims of the
government are made clear in the sub-objectives. Therefore, the objective is not stated too broadly.

147 The appellants' contention that cutting costs and increasing the power of management are also objectives of
the legislation has merit. The record indicates that at least part of the government's intention in enacting the Act was
to cut costs and increase the rights of management. (A.F. (Reply), at paras. 8 and 14). To the extent that the objec-
tive of the law was to cut costs, that objective is suspect as a pressing and substantial objective under the authority in
N.A.P.E. and Martin, indicating that "courts will continue to look with strong scepticism at attempts to justify in-
fringements of Charter rights on the basis of budgetary constraints” (N.A.P.E., at para. 72, see also Martin). Nor, on
the facts of this case, is it clear that increasing management power is an objective that is "pressing and substantial in
a free and democratic society". However, this does not detract from the fact that the government has established
other pressing and substantial objectives.

(i) Is There a Rational Connection Between the Means Adopted by the Act and the Pressing and Substantial Objec-
tives?

148 The second stage of the Qakes analysis requires the government to establish that there is a rational connec-
tion between the pressing and substantial objective and the means chosen by the government to achieve the objec-
tive. In other words, the government must establish, on the balance of probabilities, that the means adopted in the
Act are rationally connected to achieving its pressing and substantial objectives. This element of the Qakes test has
been described in this Court as "not particularly onerous" (see Little Sisters Book & Art Emporium v. Canada (Min-
ister of Justice), [2000] 2 S.C.R. 1120, 2000 SCC 69 (S.C.C.), at para. 228, cited in Trociuk v. British Columbia
(Attorney General), [2003] 1 S.C.R. 835, 2003 SCC 34 (8.C.C.), at para. 34).

149 Broadly speaking, the means adopted by the Act include: modifying the scheme of bumping rights, winding
up the HLAA and ESLA, and loosening restrictions on the employer's capacity to contract out non-clinical services,
transfer and reassign employees, and lay off employees. Although the evidence does not conclusively establish that
the means adopted by the Act achieve the government's objectives, it is at least logical and reasonable to conclude
s0. We therefore move to the determinative inquiry of minimal impairment.

(iif) Does the Act Minimally Impair the Charter Rights of the Appellants?

150 At the third stage of the Oakes test, the court is directed to inquire whether the impugned law minimally
impairs the Charter right (Qakes, at p. 139, citing Big M Drug Mart, at p. 352). The government need not pursue the
least drastic means of achieving its objective. Rather, a law will meet the requirements of the third stage of the
Oakes test so long as the legislation "falls within a range of reasonable alternatives" which could be used to pursue
the pressing and substantial objective (RJR-Macdonald Inc. c. Canada (Procureur général), [1995] 3 S.C.R. 199
(8.C.C.), at para. 160).

151 We conclude that the requirement of minimal impairment is not made out in this case. The government
provides no evidence to support a conclusion that the impairment was minimal, It contents itself with an assertion of
its legislative goal — "to enhance management flexibility and accountability in order to make the heaith care sys-
tem sustainable over the long term", — adding that "the 4c? is a measured, reasonable, and effective response to this
challenge, and ... satisfies the minimal impairment requirement” (R.F., at para. 147). In the absence of supportive
evidence, we are unable to conclude that the requirement of minimal impairment is made out in this case.
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152 The provisions at issue bear little evidence of a search for a minimally impairing solution to the problem the
government sought to address.

153 Section 6(2) forbids any provision "that in any manner restricts, limits or regulates the right of a health sec-
tor employer to contract outside of the collective agreement". It gives the employers absolute power to contract out
of collective agreements. There is no need or incentive to consult with the union or the employees before sending
the work they normally perform to an outside contractor. To forbid any contracting out clause completely and un-
conditionally strikes us as not minimally impairing. A more refined provision, for example, permitting contracting
out after meaningfizl consultation with the union, might be envisaged.

154 Section 6(4) makes void a provision in a collective agreement to consult before contracting out. The bite of
s. 6(4) is arguably small; given the employer's absolute power to contract out under s. 6(2), there would appear to be
no reason for an employer to agree to such a clause in any event. However, insofar as it hammers home the policy of
no consultation under any circumstances, it can scarcely be described as suggesting a search for a solution that pre-
serves collective bargaining rights as much as possible, given the legislature's goal,

155 Section 9 evinces a similar disregard for the duty to consult the union, in this case before making changes to
the collective agreement's layoff and bumping rules. It is true that s. 9 was temporally limited, being in force only to
December 31, 2005. However, this is scant comfort to employees who may have been laid off or bumped before this
date, without the benefit of a union to represent them on the issue.

156 An examination of the record as to alternatives considered by the government reinforces the conclusion that
the impairment in this case did not fall within the range of reasonable alternatives available to the government in
achieving its pressing and substantial objective of improving health care delivery. The record discloses no consid-
eration by the government of whether it could reach its goal by less intrusive measures, and virtually no consultation
with unions on the matter.

157 Legislators are not bound to consult with affected parties before passing legislation. On the other hand, it
may be useful to consider, in the course of the s. 1 justification analysis, whether the government considered other
options or engaged consultation with the affected parties, in choosing to adopt its preferred approach. The Court has
looked at pre-legislative considerations in the past in the context of minimal impairment. This is simply evidence
going to whether other options, in a range of possible options, were explored.

158 In this case, the only evidence presented by the government, including the sealed evidence, confirmed that a
range of options were on the table. One was chosen. The government presented no evidence as to why this particular
solution was chosen and why there was no consultation with the unions about the range of options open to it.

159 The evidence establishes that there was no meaningful consultation prior to passing the Act on the part of
either the government or the HEABC (as employer). The HEABC neither attempted to renegotiate provisions of the
collective agreements in force prior to the adoption of Bill 29, nor considered any other way to address the concerns
noted by the government relating to labour costs and the lack of flexibility in administrating the health care sector.
The government also failed to engage in meaningful bargaining or consultation prior to the adoption of Bill 29 or to
provide the unions with any other means of exerting meaningful influence over the outcome of the process (for ex-
ample, a satisfactory system of labour conciliation or arbitration). Union representatives had repeatedly expressed a
desire to consult with government regarding specific aspects of the Act, and had conveyed to the government that
the matters to be dealt with under the Act were of particular significance to them. Indeed, the government had indi-
cated willingness to consult on prior occasions. Yet, in this case, consultation never took place. The only evidence of
consultation is a brief telephone conversation between a member of the government and a union representative
within the half hour before the Act (then Bill 29) went to the legislature floor and limited to informing the union of
the actions that the government intended to take,
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160 This was an important and significant piece of labour legislation. It had the potential to affect the rights of
employees dramatically and unusually. Yet it was adopted with full knowledge that the unions were strongly op-
posed to many of the provisions, and without consideration of alternative ways to achieve the government objective,
and without explanation of the government's choices.

161 We conclude that the government has not shown that the Act minimally impaired the employees' s. 2(d)
right of collective bargaining. It is unnecessary to consider the proportionality between the pressing and substantial
government objectives and the means adopted by the law to achieve these objectives. We find that the offending
provisions of the Act (ss. 6(2), 6(4) and 9) cannot be justified as reasonable limits under s. 1 of the Charfer and are
therefore unconstitutional.

B. Does the Act Violate Section 15 Equality Rights?

162 Having established that ss. 6(2), 6(4) and 9 are unconstitutional on the basis that they infringe the right to
bargain collectively in s. 2(d), we must consider whether the remainder of Part 2 of the Act violates the guarantee of
equality under s. 15 of the Charter.

163 Section 15(1) of the Charter provides:

15. (1) Every individual is equal before and under the law and has the right to the equal protection and equal
benefit of the law without discrimination and, in particular, without discrimination based on race, national or
ethnic origin, colour, religion, sex, age or mental or physical disability.

164 At issue is whether the Act violates s. 15 of the Charter, and more specifically, that the Act discriminates
against health care workers based on a number of interrelated enumerated and analogous grounds including: sex,
employment in the health care sector, and status as non-clinical workers.

165 The courts below found no discrimination contrary to s. 15 of the Charter. We would not disturb these find-
ings. Like the courts below, we conclude that the distinctions made by the Act relate essentially to segregating dif-
ferent sectors of employment, in accordance with the long-standing practice in labour regulation of creating legisla-
tion specific to particular segments of the labour force, and do not amount to discrimination under s. 15 of the Char-
ter. The differential and adverse effects of the legislation on some groups of workers relate essentially to the type of
work they do, and not to the persons they are. Nor does the evidence disclose that the Act reflects the stereotypical
application of group or personal characteristics. Without minimizing the importance of the distinctions made by the
Act to the lives and work of affected health care employees, the differential treatment based on personal characteris-
tics required to get a discrimination analysis off the ground is absent here.

166 Accordingly, we see no reason to depart from the view of the trial judge that these effects on health care
workers, however painful, do not, on the evidence adduced in this case, constitute discrimination under s. 15 of the

Charter.

167 In summary, we find that the impugned Act does not violate s. 15 of the Charter. Therefore, there is no
need to consider potential reasonable justification under s. 1.

IV. Conclusions and Disposition

168 For the above reasons, we allow the appeal in part, with costs. We conclude that ss. 6(2), 6(4) and 9 of the
Act are unconstitutional. However, we suspend this declaration for a period of 12 months to allow the government to
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address the repercussions of this decision. We would answer the constitutional questions as follows:

1. Does Part 2 of the Health and Social Services Delivery Improvement Act, S.B.C. 2002, c. 2, in whole or in
part, infringe s. 2(d) of the Canadian Charter of Rights and Freedoms?

Yes, in part. Sections 6(2), 6(4) and 9 infringe s. 2(d).

2. If so, is the infringement a reasonable limit prescribed by law as can be demanstrably justified in a free and
democratic society under s. 1 of the Canadian Charter of Rights and Freedoms?

No.

3. Does Part 2 of the Heaith and Social Services Delivery Improvement Act, S.B.C. 2002, ¢. 2, in whole or in
part, infringe s. 15 of the Canadian Charter of Rights and Freedoms?

No.

4. 1f s0, is the infringement a reasonable limit prescribed by law as can be demonstrably justified in a free and
democratic society under s, 1 of the Canadian Charter of Rights and Freedoms?

It is not necessary to answer this question.,
Deschamps J.:

169 The future of our health care system is a matter of serious concern across the country. Sharply escalating
health care costs combined with an aging population have spurred governments to attempt to find new ways to en-
sure that health care services will be available to those who need them, When, in doing so, a government makes a
policy decision that infringes a Charter right, it is required to justify its choice as a reasonable limit on the protected
right.

170 I am in general agreement with the Chief Justice and LeBel J. concerning the scope of freedom of associa-
tion under s. 2(d) of the Canadian Charter of Rights and Freedoms in the collective bargaining context. I also agree
that no claim of discrimination contrary to s. 15 of the Charrer has been established. However, I part company with
my colleagues over their analysis relating to both the infringement of s. 2(d) and the justification of the infringement
under s. 1 of the Charter.

171 The interpretation that the Court is now giving to s. 2(d) of the Charter is a major step forward in the rec-
ognition of collective activities. However, the importance of this advance should not overshadow the justification
analysis under s, 1 of the Charter. Throughout the litigation, the government of British Columbia has maintained
that in the event that Part 2 of the Health and Social Services Delivery Improvement Act, S.B.C. 2002, c. 2 ("Act"},
is found to have infringed the Charter, the infringement will be justified under s. 1. I find that ss. 4, 5, 6(2), 6(4) and
9 of the Act infringe s. 2(d) of the Charter, but in my view only s. 6(4) of the Act is not demonstrably justified in a
free and democratic society.

I. Relevant Constitutional and Statutory Provisions

172 It will be helpful to recall the constitutional and statutory provisions that are at issue:
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Canadian Charter of Rights and Freedoms

1. The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set out in it subject
only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic
society.

2. Everyone has the following fundamental freedoms:
(d) freedom of association.
Health and Social Services-Delivery Improvement Act, S.B.C. 2002,'c. 2
Right to reorganize service delivery

4 (1) A health sector employer has the right to reorganize the delivery of its services by transferring func-
tions or services within a worksite or to another worksite within the region or to another health sector em-
ployer, including, but not limited to, partnerships or joint ventures with other health sector employers or
subsidiaries.

(2) A health sector employer has the right to transfer

(a) functions or services that are to be performed or provided by another health sector employer under
subsection (1) to that other health sector employer, and

(b) functions or services that are to be performed or provided at another worksite in the region to that
other worksite.

(3) If a function or service is transferred to another health sector employer or within or to a worksite under
this section, an employee who performs that function or service may be transferred to that employer or
within or to that worksite in accordance with the regulations.

Multi-worksite assignment rights
5 A health sector employer

{2) has a right to assign an employee within or to any worksite of that employer or to a worksite oper-
ated by another health sector employer for a period not exceeding that set out in the regulations and
under conditions specified in the regulations, and

(b) must post any position pursuant to the collective agreement if the employer requires the successful
candidate for that position to work on a regular ongoing basis at more than one worksite of that em-
ployer as a condition of employment in that position.

Contracting outside of the collective agreement for services

6 (1) In this section:
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"acute care hospital' means a hospital or part of a hospital designated by regulation;
""designated health services professional means
(a) a nurse licensed under the Nurses (Registered) Act,

(b) a person who is a member of a health profession designated under the Health Professions Act
- on the date on which this section comes into force, or

{c) a person in an occupation or job classification designated by regulation;
"non-clinical services™ means services other than medical, diagnostic or therapeutic services provided
by a designated health services professional to a person who is currently admitted to a bed in an inpa-

tient unit in an acute care hospital, and includes any other services designated by regulation.

(2)'A collective agreement between HEABC and a trade union representing employees in the health sector
must not contain a provision that in any manner resiricts, limits or regulates the right of a health sector em-
plover to contract outside of the collective agreement for the provision of non-clinical services.

(3) The labour relations board or an arbitrator appointed under the Code or under a collective agreement
must not declare a person who

(a) provides services under a contract between a health sector employer and an employer that is not a
health sector employer, and

(b) is an employee of the employer that is not a health sector employer

to be an employee of the health sector employer unless the employee is fully mtegrated with the opera-
tions and under the direct control of the health sector employer

(4) A provision in a collective agreement requiring an employer to consult with a trade union prior to con-
tracting outside of the collective agreement for the provision of non-clinical services is void.

(5) A collective agreement does not bind, and section 35 of the Code does not apply to, a person who con-
tracts with a health sector employer,

(6) A health sector employer must not be treated under section 38 of the Code as one employer with any
other health sector employer or a contractor.

Employment Security and Labour Force Adjustment Agreement

7 (1) A party to ESLA is not required to carry out a term of ESLA on or after the coming into force of this
section.

(2) A party to a collective agreement is not required to carry out any part of a provision that is based on or
derived from ESLA in the collective agreement.
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(3) ESLA does not apply for the purposes of the interpretation or application of the collective agreement.

Healthcare Labour Adjustment Society

8 (1) In this section, "HLAA" means The Healthcare Labour Adjustment Society of British Columbia in-
. corporated under the Society Act.

(2) The minister may appoint an administrator for HLAA.

(3) The administrator appointed under subsection (2) replaces the dlrectors of HLAA and may exercise all
the rights and duties of directors under the Society Act. :

(4) The administrator must ensure that HLAA's programs and activities operate only to the extent necessary
to honour obligations to employees of health sector employers who were laid off under ESLA and to hon-
our existing financial commitments made to health sector or other employers for reimbursement under one
of HLAA's programs.

{5) The minister may direct the administrator to offer programs and activities beyond those in subsection

4.
(6) The administrator is-responsible for winding up HLAA in accordance with the Sociefy Act.
{7) The administrator may wind up HLAA when its obligations under subsections (4) and (5) are complete.

{(8) The administrator must complete his or her duties under this section within one year from the date on
which he or she is appointed.

(9) Any money remaining in HLAA at the time it is wound up must be pald into the Health Special Ac-
count referred to in the Heaith Special Account Act.

Layoff and bumping
9 For the period ending December 31, 2005, a collective agreement must not contain a provision that
(a) restricts or limits a health sector employer from laying off an employee,

(b) subject to paragraph (c), requires a health sector employer to meet conditions before giving layoff
notice,

{c) requires a health sector employer to provide more than 60 days' notice of layoff to an employee di-
rectly or indirectly affected and to the trade union representing the employee, or

(d) provides an employee with bumping options other than the bumping options set out in the regula-
tions.

Part prevails over collective agreements

10 (1) A collective agreement that conflicts or is inconsistent with this Part is void to the extent of the con-
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flict or inconsistency.

(2) A provision of a collective agreement that

(a) requires a health sector employer to negotiate with a trade union to replace provisions of the
agreement that are void as a result of subsection (1), or

(b) authorizes or requires the labour relations board, an arbitrator or any person to replace, amend or
modify provisions of the agreement that are void as a result of subsection (1),

is void to the extent that the provision relates to a matter prohibited under this Part.
II. Analysis

173 1 will begin by discussing s. 2(d) of the Charter in the context of legislation that interferes with collective
bargaining where the govermnment is not acting as a party to a collective bargaining process but is, as in this case,
performing its legislative function. I will then examine the alleged infringement of s. 2{d) in the case at bar. Next,
turning to s. 1 of the Charter, I will review the contextual approach, after which I will assess the impugned legisla-
tive measures.

A. Freedom of Association and Collective Bargaining Under the Charter

174 I am in agreement with the following key propositions stated by the majority concerning the scope of's. 2(d)
of the Charter:

1) The constitutional right to collective bargaining concerns the protection of the ability of workers to en-
gage in associational activities, and their capacity to act in common to reach shared goals related to work-
place issues and terms of employment;

2) The right is to a process of collective bargaining — it does not guarantee a certain substantive or eco-
nomic outcome or access to any particular statutory regime; and

3) The right places constraints on the exercise of legislative powers in respect of the collective bargaining
process.

175 However, I have concerns with the majority's test for determining whether a government measure amounts
to an infringement of s. 2(d). According to my colleagues, the test involves two inquiries, the first into the impor-
tance of the matter for the union and the employees, and the second into the impact of the measure on the collective
right to good faith negotiation and consultation. They summarize it as follows (para. 93):

Generally speaking, determining whether a government measure affecting the protected process of collective
bargaining amounts to substantial interference involves two inquiries. The first inquiry is into the importance of
the matter affected to the process of collective bargaining, and more specifically, to the capacity of the union
members to come together and pursue collective goals in concert. The second inquiry is into the manner in
which the measure impacts on the collective right to good faith negotiation and consultation.

176 The majority focus on "substantial” interference with a collective bargaining process and purport fo do so
on the basis of this Court’s decision in Dunmore v. Ontario (Attorney General), {20011 3 S.C.R. 1016, 2001 SCC 94
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(S C.C.), (majority reasons at paras. 19, 35 and 90). However, the ' 'substantial - mterference standdrd.cannot be
adopted in this case simply because it was mentioned in Dunmore. It is necessary to look closely at the principles
applied in that case. The concept of "substantial interference" was introduced by Bastarache J. in Dunmore because
that case dealt with whether the government had.a pos1t1ve obligation to extend to a claimant the benefits of a par-
ticular statutory regime from which he or she was excluded. Requiring "substantial interference” was presented as
one of the considerations circumscribing "the possibility of challenging underinclusion under s. 2 of the Charter"
{para. 24). The term referred to the heavier burden on a claimant attempting to make a case of underinclusion that
had been established by the Court in Haig v. R, [1993] 2 S.C.R. 995 (8.C.C.), Native Women's Assn. of Canada v.
R.. [1994] 3 8.C.R. 627 (8.C.C.), and Delisle ¢. Canada (Sous-procureur générai), [1999] 2 S.C.R. 989 (S.C.C.).
The use of the "substantial interference” crlterlon is explained in para. 25 of Dunmore. The following excerpt cap-
tures its essence:

In my view, the evidentiary burden in these cases is to demonstrate that exclusion from a statutory régime per-
mits a substantial interference with the exercise of protected s. 2(d) activity. [Emphasis omitted; para. 25]

177 Since the present appeal does not involve a claim of underinclusive legisiation, but an obligation that the
state not interfere in a collective bargammg process I cannot agree with i 1mposmg a "substantial interference"” stan-
dard.

178 Moereover, the first inquiry of the majority's test ("the importance of the matter affected to the process of
collective bargaining” (para. 93)) is focused on the substance of the workplace issue rather than on interference with
the collective bargaining process, which is what the constitutionally guaranteed right protects against. Since there is
no constitutional protection for the substantive outcome of a collective bargaining process, I consider that the matter
affected is not the threshold issue when a claim is being evaluated under s. 2{(d) of the Charter. Rather, the primary
focus of the inquiry should be whether the legislative measures infringe the ability of workers to act in common in
relation to workplace issues. However, I recognize that the significance of the matter may be relevant. In some
cases, it may be helpful to consider whether the matter affected is of so little significance that the right to a collec-
tive bargaining process is not infringed and, accordingly, the purpose of freedom of association is not engaged. Nev-
ertheless, I remain unconvinced that the importance of the workplace issue should "play a key role” in the infringe-
ment analysis.

179 With respect to the second inquiry ("the manner in which the measure impacts on the coilective right to
good faith negotiation and consultation" (para. 93)), I am concerned with the way this test is restated and applied in
the majority's reasons. For example, rather than focussing on the impact on the right, the majority refer to "the man-
ner in which the government measure is accomplished" (para. 109), "the process by which the measure was imple-
mented" (para. 112) and "the process by which the changes were made" (para. 129). With respect, these formula-
tions imply a duty to consult that is inconsistent with the proposition that "[1Jegislators are not bound to consult with
affected parties before passing legislation" (para. 157), one with which I fully agree. Another concern is that the
majority consider the "circumstances" surrounding the adoption of the legislative provisions, such as the spiralling
health care costs faced by the government, at the stage of determining whether s. 2 (&) is infringed. In my view,
those considerations are entirely relevant to the s. 1 justification analysis, but are irrelevant where the issue is
whether freedom of association is infringed.

180 Given these concerns, I find it more appropriate to rely on a somewhat different test than the one suggested
by the majority, although the test I propose is built on the same foundation as theirs (see majority's reasons, para.
96). 1 am adjusting their test to take into consideration the fact that what is in issue is a positive infringement, not
underinclusiveness, and that what is under scrutiny is legislation, not government action. My test can be stated as
follows:

Laws or state actions that prevent or deny meaningful discussion and consultation about significant workplace
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issues between employees and their employer may interfere with the activity of collective bargaining, as may
laws that unilaterally nullify negotiated terms on significant workplace issues in existing collective agreements.

181 This test still involves two inquiries. The first is into whether the process of negotiation between employers
and employees or their representatives is interfered with in any way, and the second into whether the interference
concerns a significant issue in the labour relations context. An approach under which interference with the process is
considered first has the merit of focussing attention on the constitutionally protected right itself, rather than having
the court indirectly protect the substance of clauses in collective agreements. Only if the court determines that there
has been interference with a process of negotiation should it turn to the second inquiry and consider whether the
issues involved are significant, in order to ensure that the scope of s. 2{d) is not interpreted so as to exceed its pur-
pose. In this way, not all workplace issues, but only significant ones, are relevant to s. 2(d). I agree with the majority
that the "protection does not cover all aspects of'collective bargaining', as that term is understood in the statutory
labour relations regimes that are in place across the country” (para. 19). There may be matters covered by collective
agreements that do not warrant constitutional pretection — it is not every workplace issue that triggers s. 2{(d) pro-
tection, but only those of significance,

182 Thus, legislation that alters terms of a collective agreement bearing on significant workplace issues, or that
precludes negotiations on significant workplace issues that would normally be negotiable, will interfere with the
collective bargaining process. Such legislative measures nullify negotiations that have already taken place or prevent
future negotiations on the topics they cover.

183 Even though 1 disagree with significant aspects of the majority's test for determining whether an infringe-
ment has occurred, I agree, for the reasons set out below, that certain provisions of the Act infringe s. 2(d) of the
Charter.

B. Infringement of Section 2(d) of the Charter

184 This case concerns a claim that legislation enacted by the government of British Columbia interferes with
the collective bargaining process, both because it unilaterally nullifies significant terms in existing collective agree-
ments and because it precludes future collective bargaining on certain issues. The relevant collective bargaining
process in this case involves, on the one hand, the Health Employers Association of British Columbia ("HEABC"),
whose members are both public and private sector employers, and, on the other hand, health care unions. I will deal
first with the provisions that do not infringe s. 2(d) of the Charter, before turning to those that do.

185 Sections 3 and 6(1) of the Act, which are definition provisions, and s. 10, which is an interpretative clause
that operates only in conjunction with other provisions, do not need to be reviewed independently. Moreover, I agree
with the majority that ss. 6(3), 6(5) and 6(6) of the Act do not infringe s. 2(d) of the Charter. They do not interfere
with the collective bargaining process, but merely modify entitlements under a statutory scheme, which is within the
legislature's authority. Similarly, for the reasons given by the majority, I agree that ss. 7 and 8 of the Act, which deal
with statutory job security programs, do not infringe s. 2(d) of the Charter. They do not relate to a collective bar-
gaining process, past or future.

186 Sections 4 and 5 of the Act deal with the transfer and assignment of employees. Certain existing collective
agreement provisions establish when an employee may refuse a transfer and how assignments are to take place.
Similarly, existing collective agreements contain provisions relating to contracting out, which is dealt with in ss.
6(2) and 6(4) of the Act, and to layoffs and bumping, which are dealt with in s. 9 of the Act.

187 Therefore, ss. 4 and 5 of the Act (in conjunction with s. 10} nullify some existing terms of collective
agreements and limit the scope of future negotiations; they prevent workers from engaging in associational activities
on transfers and assignments. The majority appear to consider such provisions as importing "relatively innocuous
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administrative c_hanges" (para. 12). However, I have some difficulty with discounting the importance of these work-
ing conditions by regarding them as insignificant. I prefer to consider the impact of the Health Sector Labour Ad-
Justment Regulation, B.C. Reg. 39/2002 ("Regulation") at the justification stage. Accordingly, I find that these pro-
visions infringe s. 2(d) of the Charter.

188 [ agree with the majority that ss. 6(2) and 6(4) of the Act (in conjunction with s. 10) explicitly "repudiat[e]
past collective bargaining relating to the issue of contracting out and mak[e] future collective bargaining over this
issue meaningless" (para. 121). These provisions nullify past collective bargaining relating to contracting out,
thereby rendering the process nugatory, and preclude future collective bargaining on the issue. They concern a sig-
nificant issue of employment security, and negotiating such issues is one of the purposes of associational activities
in the workplace. I also agree with the majority that s. 9 of the Act (in conjunction with s. 10) interferes with collec-
tive bargaining in that it makes "collective bargaining ovér specified aspects of layoff and bumping meaningless and
also invalidate[s] parts of collective agreements dealing with these issues" (para. 127). Section 9 deals with signifi-
cant workplace issues related to the purpose of s. 2(d): layoff provisions give union members a degree of support at
times when their livelihoods may be in jeopardy; bumping rights implicate seniority rights, and seniority is a corner-
stone of employees' rights in most collectlve agreements Therefore, I find that ss. 6(2), 6{(4) and 9 also infringe s.
2(d) of the Charter.

189 Having stated my view regarding the infringement of s. 2(d) of the Charter in this case, I will now discuss
the applicable legal framework for the s. T analysis.

C. Contextual Approach Required in the Section I Analysis

190 Over the past decade, my colleague Bastarache J. has been at the forefront of articulating the basis for and
operation of the contextual approach to s. 1 in a trilogy of judgments of this Court that have garnered majority sup-
port. This jurisprudence is a major contribution towards a full and proper understanding of the s. 1 analysis. Several
considerations are important to highlight in reviewing this case law.

191 First, in Thomson Newspapers Co. v. Canada (Attorney General), [1998] 1 S.C.R. 877 (S.C.C.), at paras.
87-88, Bastarache J. described the importance of considering contextual factors:

The analysis under s. 1 of the Charter must be undertaken with a close attention to context. This is inevitable as
the test devised in R. v. Oakes, {1986] 1 S.C.R. 103, requires a court to establish the objective of the impugned
provision, which can only be accomplished by canvassing the nature of the social problem which it addresses.
Similarly, the proportionality of the means used to fulfil the pressing and substantial objective can only be
evaluated through a close attention to detail and factual setting. In essence, context is the indispensable hand-
maiden to the proper characterization of the objective of the impugned provision, to determining whether that
objective is justified, and to weighing whether the means used are sufficiently closely related to the valid objec-
tive so as to justify an infringement of a Charter right.

Characterizing the context of the impugned provision is also important in order to determine the type of proof
which a court can demand of the legislator to justify its measures unders. 1. ...

192 Second, Bastarache J. recently summarized the relevant contextual factors discussed in Harper v. Canada
{Attorney General), [2004] 1 8.C.R. 827, 2004 SCC 33 (S8.C.C.), and R. v. Bryan, 2007 SCC 12 (8.C.C.), as follows:
"(i) the nature of the harm and the inability to measure it, (i) the vulnerability of the group protected, (iii) subjective
fears and apprehension of harmn, and (iv) the nature of the infringed activity": Bryan, at para. 10. He had noted in
Thomson Newspapers (at para. 90) that these factors "do not represent categories of standard of proof which the
government must satisfy, but are rather factors which go to the question of whether there has been a demonstrable
justification”. It is not surprising that the factors considered in this trilogy of cases were so similar, since all the
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cases in the trilogy concerned alleged infringements of freedom of expression in the law relating to federal elections.
I am of the view that, in cases on topics other than freedom of expression, a contextual approach necessarily implies
that the factors may be adjusted to take into consideration differences between claims of justification under s. 1 of
the Charter.

193 Third, in this Court's recent decision in Bryan, Bastarache J., again writing for the majority, explained that
"only once the objectives of the impugned provision are stated can we turn to an examination of the context of those
objectives to determine the nature and sufficiency of the evidence required under s. 1" (para. 11).

194 Fourth, in Harper, Bastarache J. explicitly noted that there is a link between the contextual factors and the
degree of deference owed to the government in evaluating s. 1 of the Charter:

On balance, the contextual factors favour a deferential approach to Parliament in determining whether the third
party advertising expense limits are demonstrably justified in a free and democratic society. Given the difficul-
ties in measuring this harm, a reasoned apprehension that the absence of third party election advertising limits
will lead to electoral unfairness is sufficient. [para. 88]

195 Therefore, the trilogy underlines several features of the contextual approach. First, context infuses every
aspect of the proportionality stage of the framework developed in R v. Oakes, [1986] 1 8.C.R. 103 (S.C.C.), thereby
avoiding tunnel vision in the analysis. Second, as the context varies with the nature of the claims, the factors need to
be adapted accordingly. Third, the objective has to be identified before turning to the context; only then will it be
possible to determine the nature of the evidence that is required and whether the evidence that has been adduced is
sufficient. Finally, the contextual factors have a specific effect on the overall degree of deference that will be af-
forded to the government in determining whether the measures it has adopted are demonstrably justified in a free
and democratic society.

196 While the majority agree that a contextual approach to s. 1 is appropriate, they do not apply it in their justi-
fication analysis. In my view, the majority do not give context the importance it deserves. Instead, my colleagues
adopt an axiclogical approach that does not Iend itself to the justification analysis: see, e.g., S. Bernatchez, "La
rocéduralisation contextuelle et systémique du contrdle de constitutionnalité 4 la lumiére de l'affaire Sauvé" (2006
20 NJCL 73 at pp. 87-90. This is apparent from their sweeping statements concerning possible justification
claims, such as the following (at para. 108): '

Even where a s. 2(d) violation is established, that is not the end of the matter; limitations of s. 2(<) may be justi-
fied under s. 1 of the Charter, as reasonable limits demonstrably justified in a free and democratic society. This
may permit interference with the collective bargaining process on an exceptional and typically temporary basis,
in situations, for example, involving essential services, vital state administration, clear deadlocks and national
crisis, [Emphasis added.]

With respect, it is my view that these statements prejudge the s. 1 analysis by limiting justification to exceptional
and temporary measures. This is inconsistent with the Court's 5. 1 jurisprudence. It is the first time that a standard of
exceptional and temporary circumstances has been applied to justification.

D. Contextual Analysis

197 In the trilogy of Thomson Newspapers, Harper and Bryan, this Court refined the criteria of the contextual
approach under s. 1 of the Charter, emphasizing the notion that "courts ought to take a natural attitude of deference
toward Parliament when dealing with election laws" (Bryan, at para. 9). It is now incumbent on us in the instant case
to identify the relevant criteria and to adapt them to a context in which health care legislation is at issue. As was
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mentmned in Bryan, we must begin by identifying the objectives of the impugned provisions before turning to the
specific contextual factors,

(1) Objectives of the Impugned Provisions

198 In its factum, the government states the objectives it was pursuing as follows: "to respond to growing de-
mands on services, to reduce structural barriers to patient care, and to improve planning and accountability, so as to
achieve long term sustainability" (para. 4). Two restructuring priorities flowed from these objectives: "adopting new
health service models to maintain the level and quality of publicly dehvered health services within the new financial
mandate, and improving value for money” (para. 5). -

199 In addition to these general objectives, the record provides further insights into the objectives of the specific
impugned provisions. All of them were designed to "[p]rovide a more seamless and flexible health care delivery
system" and "[d]evelop more cost-effective and efficient ways of delivering health services in order to improve pa-
tient care and reduce costs” (Respondent's Record, at pp. 52, 55, 59 and 84). Facilitating the reorganization of health
care service delivery was a specific goal of ss. 4 (transfers) and 9 (layoff and bumping) (R.R., at pp. 52 and 84). One
objective of s. 5 of the Act (multi-worksite assignment rights) was "improved use of human resources ... [in order] to
deal with fluctuations in workload" (R.R., at p. 55). Finally, the contracting-out provisions in s. 6 of the Act were
intended to "[a]llow fair competition on hospital contracts and provide better value to taxpayers” (R.R., at p. 59).

200 1 agree with the majority that the objectives of Part 2 of the Act are important ones and would add that the
objectives of the impugned provisions are also important. The health care system is under serious strain and is, as
will be discussed below, facing a crisis of sustainability, There is little hope that it can survive in its current form.
Patients depend on the availability of health care services of a reasonable standard within a reasonable time:
Chaoulli ¢. Québec (Procureur général), [2005] 1 S.C.R. 791, 2005 SCC 35 (S.C.C.), at para. 112. Having dis-
cussed the objectives of Part 2 of the Act and the specific impugned provisions, I will now consider the relevant
contextual factors in detail.

(2) Contextual Factors

201 Several contextual factors have been advanced for the s. 1 analysis. [ will apply the guiding principles that
were adopted in the elections trilogy, making adjustments to adapt them to the health care context.

(a) Nature of the Harm

202 In Harper, the nature of the harm that the impugned legislation was intended to address was electoral un-
fairness (para. 79). In the instant case, the nature of the harm that Part 2 of the Act is designed to address is a crisis
of sustainability in health care. There is substantial evidence in the record that the delivery of services in British Co-
lumbia's health care system was unsustainable at the time the Act was introduced and that the Act was part of the
government's approach in attempting to address the situation.

203 A growing and aging population, costly emerging high-end technology and drugs, and complexity in dis-
ease patterns have caused an explosion in the demand for health services in British Columbia and elsewhere in Can-
ada. In British Columbia, health care costs have been rising three times faster than the rate of economic growth in
the province. In a submission to the International Labour Office, the government referred to "unsustainable pres-
sures on the budget that needed to be addressed”, given that "health and education expenditures by the province rep-
resented 64.4 per cent of the total expenditure in 2001-02": International Labour Office, Committee on Freedom of
Association, Report No. 330, Cases Nos. 2166, 2173, 2180 and 2196, "Complaints against the Government of Can-
ada concerning the Province of British Columbia", 1.L.0. Qfficial Bulletin, vol. LXXXVI, 2003, Series B, No. 1, at
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para. 267. As a result, the government submitted that:

The health care system in British Columbia is facing a crisis of sustainability, as the costs of health care will
continue {0 rise, and a crisis of service, as the demands on the system exceed its capacity to provide service.

(R.R., atp. 1040)

204 By far the largest share of health care costs are those relating to labour: "[a]pproximately 80% of healthcare
costs are labour costs — the majority being unionized labour costs" (Appellants' Supplementary Record, at p. 7). In
breaking these costs down further, the government presented evidence that health support workers in British Colum-
bia receive higher wages than in other jurisdictions:

Support workers are particularly highly paid in comparison with their counterparts in other provinces, with
starting and maximum wages on average 34% and 28% higher than the national average.

(R.R., at p. 1044; see also R.R., at pp. 199 and 207)

205 Based on this evidence, I consider the crisis of sustainability in the province's health care system, which this
Act and the impugned provisions were designed to address, to be a contextual factor that is of the utmost importance
to the s. 1 analysis in the case at bar.

(b} Vulnerability of the Protected Group

206 In Harper, the impugned legislation was designed to protect "the Canadian electorate by ensuring that it is
possible to hear from all groups and thus promote a more informed vote" (para. 80), as well as candidates and politi-
cal parties to ensure that they "have an equal opportunity to present their positions to the electorate” (para. 81). In
the instant case, the primary group that Part 2 of the Act is designed to protect is composed of persons in need of
health care. The government submits that the Act "advances the interests of health care users, who are a vulnerable
group” (Respondent’s Factun, at para. 143).

207 In the years before the Act came into force, labour relations in British Columbia's health sector were vola-
tile and, at times, acrimonious. The interests and demands of health care unions were pursued not just at the bargain-
ing table, but also by means of political advertising and lobbying (R.R., at p. 1033). As late as the summer of 2001,
nurses and paramedics were engaged in partial strike action. Legislation was enacted by the government, first to
impose a "cooling off" period, and then to end the strikes and impose collective agreements (R.R., at p. 1039). The
government submits that "[¢]ontrolling public health care labour costs through collective bargaining is difficult, if
not impossible. The public depends on access to health care, and cannot go elsewhere during a labour dispute for
these services, as they typically can when a labour dispute involves a private sector business" (R.I., at para. 35).

208 In Chaoulli, the majority of this Court were critical of years of failure by the Quebec government to act to
improve that province's deteriorating public health care system; patients may face serious, and even grave, conse-
quences where the health care system fails to provide services of a reasonable standard within a reasonable time
(paras. 97, 105 and 112). Accordingly, this Court cannot ignore patients’ needs in considering the constitutionality of
health care reforms that are designed to make the system more viable and efficient,

209 In my view, the vulnerability of health care users and their constitutionally protected rights are relevant

contextual factors to be considered in determining whether the impugned legislative provisions are demonstrably
justified unders. 1.
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(c) Apprehension of Harm and Ameliorative Measures Considered

210 In Harper, the Court considered the Canadian electorate’s subjective fears and apprehension of harm with
respect to electoral unfairness as part of the contextual approach (paras. 82-83). This factor thus served to link the
riature of the harm to the vulnerability of the group. In the instant case, two factors that led to the adoption of the Act
were concerns over the need to respond to the province's health care crisis and the government's evaluation of other
alternatives. ,

211 Governments across the country have been attempting to develop measures to reform the health care system
that will address concerns about its sustainability. On introducing the Act, the Minister responsible for it, the Hon-
ourable Graham Bruce, stated: "The reality is that our health system has been on a fast track to collapse. We've got
to get the situation under control so we can meet the needs of patlents and the needs of the people of British Colum-
bia" (British Columbia. Debates of the Legisiative Assembly, 2nd Sess., 37th Parl., vol. 2, No. 29, January 26, 2002,
at p. 909). In fact, as outlined below in the discussion on minimal impairment, the government considered numerous
measures to address this harm.,

212 As this Court recognized in Chagulli, at para. 94, "courts must show deference ... [where there is] an ongo-
ing situation in which the government makes strategic choices with future CONSEqUENCES that a court is not in a posi-
tion to evaluate”. In the case at bar, the various alternatives considered by the government to address concerns about
the viability of the province's health care system constitute a contextual factor that is relevant to the s. 1 analysis.

{d) Nature of the A (ffected Activity

213 In Harper, the affected activity was expression under s. 2(b) of the Charter. The Court considered the na-
ture of that activity in the electoral context in order to determine the degree of constitutional protection that ought to
be afforded it. The instant case concerns the freedom of association of union members under s. 2(¢f} of the Charter
in the health care context. Since the activity of collective bargaining involves both employees (through their union
representatives) and their employer (in this case, the HEABC), the interests of each of them are relevant contextual
factors. Additionally, since the claim in this case is against the government of British Columbia, its position must be
taken into account to ensure that the entire context in which the Act was adopted is considered.

(1) The Employees’ Perspective

214 Although s. 2(d) of the Charter protects only the collective bargaining process, the substance of the negoti-
ated provisions is what matters to employees. For them, collective bargaining is a means to an end. Employees bar-
gain, through their union representatives, on matters that are of varying degrees of importance to them.

215 Sections 4 and 5 of the Act affect a worker's ability to keep the same job description and position in the
same institution. Section 6(2) of the Act could affect the ability of workers to maintain their present employment and
“to pain employment security”. Section 6(4) takes this a step further by signalling to the union that even consultation
on contracting out would be a waste of time. With respect to s. 9 of the Act, it affects the seniority regime that is
valued by unions and their members, as well as an employee's ability to retain secure employment. There is no ques-
tion that some of the issues concerned here, such as restrictions on contracting out and mobility, are high priorities
for most unions and workers. However, this is not necessarily the case for all the impugned provisions. For example,
the revised rules for transfer and assignment set out in ss. 4 and 5 might be considered less important, given that
employees retain their employment.

(ii) The HEABC's Perspective
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216 The HEABC is not a party to this appeal, but its perspective — as disclosed in the record — beth as an em-
ployer and as an administrator of the health care system, is nevertheless a relevant contextual factor. In August 2001,
the HEABC, in a briefing document prepared for the government, identified numerous provisions in the main health
sector collective agreements that, in its view, had to be changed "to enable health employers to seek greater efficien-
cies in operating B.C.'s health care system" (HEABC, Briefing Document — Collective Agreement Efficiencies
(2001), atp. 1}

217 In that document, written just five months before the Act was introduced, the HEABC outlined changes that
it desired to 33 aspects of existing collective agreements. Most of the provisions that found their way into Part 2 of
the Act appear among these recommendations, such as: ¢liminating restrictions on contracting out, removing barri-
ers to cross-site mobility and transfers, eliminating the Healthcare Labour Adjustment Agency, making bumping
less disruptive and changing layoff requirements.

218 However, the HEABC also called for numerous other changes to health sector collective agreements that
went well beyond those that were ultimately adopted in Part 2 of the Act, such as: removing pay equity adjustments,
adjusting vacation levels and reducing vacation entitlements, ensuring enhanced accountabilify for union leaves,
reducing the amount of paid and unpaid time off for union-related business, requiring the unions to reimburse the
employer for one half of the expense of paying union representatives to represent the union at committee meetings,
amending various job classifications, allowing banked overtime only at the employer's discretion, and taking un-
specified measures to "reduce” the number of employees on sick leave, workers' compensation and long-term dis-
ability.

219 I find that it is a relevant contextual factor both that the government, in adopting the impugned provisions
of the Act, was reacting to the HEABC's recommendations on how to improve the health care system and that it
elected not to pursue many of the avenues proposed by the HEABC that might have affected Charter rights directly
and substantially (such as removing pay equity adjustments, and measures that would affect the union's ability to
effectively represent employees).

(1ii) The Government's Perspective

220 The government submits that the Act is part of a broader program to restructure health care in the province
and that its "general philosophy about the proper boundaries of publicly provided health services as between clinical
services and non-clinical services" is a relevant contextual factor in the s, 1 analysis (R.F., at para. 142}. It is worth
noting that the HEABC, as the employer, remains constant, whereas governments come and go as they are elected
and defeated. New governments are sometimes elected on the basis of promises to reform social programs, and the
need to reform the health care system is one of the most serious challenges that has ever been faced. Legislation is
one of the principal tools available to governments to set policy and restructure programs. However, the terms and
the duration of collective agreements that are in force when a new government takes office may operate as a severe
constraint on efforts to reform programs that depend on unionized labour, such as the public health care system.

221 The political background to the introduction of the Act at issue in the case at bar is thus a relevant contex-
tual factor. This is particularly so given that the reform of the province's health care systemn was part of a shift in the
government's philosophy towards health care delivery after a decisive election on May 16, 2001. Some eight months
later, in introducing the Act, the Minister of Skills Development and Labour characterized it as "a fundamental re-
structuring of the size and scope of government that reflects our New Era commitments, the core services review,
and taxpayers' priorities" (R.R., at p. 337). The Act was therefore part of a much larger shift in the government's
approach to the role of government services at a time of a crisis of sustainability, and of labour tensions, in the
health care sector.

3. Summary on Contextual Factors
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222 While the nature of some of the workmg conditions that are likely to be affected tends to favour a less def-
erential approach, substantial deference must be shown in determining whether the measures adopted in this case are
justified under s. 1 in light of the crisis of sustainability in the health care sector, the vulnerability of patients, whose
rights are constitutional in nature, the recommendations of the HEABC as an employer and as an administrator of
the health care system, and the highly political context of health care reform in B.C.

E, Section 1 Justt‘ﬁcdtion Analysis

223 The majority set out the applicable framework from Oakes for determining whether s. 1 of the Charter has
been satisfied. 1 substantially agree with them that the impugned provisions in the case at bar are prescribed by law,
that they were enacted in pursuit of a pressing and substantial objective, and that the measures taken are rationally
connected with the objective being pursued. However, for the reasons that follow, I find that ss. 4, 5, 6(2) and 9 of
the Act satisfy the Qakes test and are saved by s. 1 of the Charter. While I agree that s. 6(4) of the Act fails the
minimal impairment test and thus is not justified under s. 1 of the Charter, 1 arrive at this conclusion for different
reasons than those given by the majority.

(1) Minimal Impairment Test

224 Under this Court's approach to the minimal impairment test, the government bears the burden of justifying
the infringement of a Charter right, but deference is owed to its choice of means to attain its legitimate objectives. In
RJR-Macdonald Inc. ¢. Canada (Procureur général), {1995] 3 8.C.R. 199 (8.C.C.), at para. 160, McLachlin J. (as
she then was) stated: "If the law falls within a range of reasonable alternatives, the courts will not find it overbroad
merely because they can conceive of an alternative which might better tailor objective to infringement". Expanding
on this in Harper at paras. 110-11, Bastarache J. held that "the impugned measures need not be the least impairing
option, The contextual factors speak to the degree of deference to be accorded to the particular means chosen by
Parliament to implement a legislative purpose".

225 Measures adopted by a government may be part of a broader legislative, administrative and operational
response. They may further objectives in ways that would not otherwise be possible. As Dickson C.J. held in R. v.
Keegstra, [1990]1 3 S.C.R. 697 (8.C.C.), at pp. 784-85:

It may be that a number of courses of action are available in the furtherance of a pressing and substantial objec-
tive, each imposing a varying degree of restriction upon a right or freedom. In such circumstances, the govern-
ment may legitimately employ a more restrictive measure, either alone or as part of a larger programme of ac-
tion, if that measure is not redundant, furthering the objective in ways that alternative responses could not, and
is in all other respects proportionate to a valid s. 1 aim.

226 This jurisprudence demonstrates that minimal impairment is a spectrum of constitutionally justifiable activ-
ity whose outer limits are defined by the courts on the basis of relevant contextual factors.

{2) Proportionate Effects Test

227 The purpose of the final stage of the Oakes analysis is to evaluate the proportionality between the govern-
ment's objective and the measures it has adopted. This stage requires an assessment of the benefits and the harmful
effects of the measures. In R. v. Videoflicks Ltd,, [1986] 2 S.C.R. 713 (8.C.C.}, at p. 768, Dickson C.J. held with
respect to the limiting measures that "their effects must not so severely trench on individual or group rights that the
legislative objective, albeit important, is nevertheless outweighed by the abridgment of rights”. See also Dagenais v.
Canadian Broadcasting Corp., [1994] 3 8.C.R. 835 (S.C.C)), at p. 889. In other words, the court must ask "whether
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the Charter infringement is too high a price to pay for the benefit of the law": P. W. Hogg, Constitutional Law of
Canada (2002 ed.}, at p. 801.

228 Having set out the relevant contextual factors and the minimal impairment and proportionate effects tests, [
can now apply them to the impugned provisions in the case at bar.

(3) Application to the Impugned Provisions

229 The government chose, in performing its legislative function, to enact the Health and Social Services Deliv-
ery Improvement Act, Part 2 of which was designed to improve the delivery of health care in the province and to
ensure the sustainability of this vitally important social program. Sections 4 and 5 affect agreements resulting from
past collective bargaining and make future collective bargaining on transfer and multi-worlsite assignments mean-
ingless. Section 6(2) provides that prohibitions on contracting out in health sector collective agreements are void,
and prevents future collective bargaining on this subject. Under s. 6(4), provisions in such agreements that require
an employer to consult with the affected union before contracting out are void. Section 9 modifies layoff and bump-
ing provisions in such agreements. Each of these provisions of the Act has been found above to infringe s. 2(d) of
the Charter. Bearing in mind the deference owed to the government in the instant case under the contextual ap-
proach, these impugned provisions may now be assessed to determine whether they satisfy the minimal impairment
and proportionate effects tests. If they do, they will be justified under s. 1 of the Charrer.

(a) Minimal Impairment Analysis

230 The record shows that the government considered a range of alternatives in seeking to address the crisis of
sustainability in the province's health care system. Several options that required government intervention were con-
sidered, and their advantages and disadvantages were identified. These options included the following (see R.R., at
pp. 13, 14, 16 and 17):

(1) imposing an across-the-board wage reduction for all unionized health care employees (see also Appel-
lants' Record, at p. 1870);

(b) removing pay equity adjustments for "Facilities" employees;

(c) increasing the work week from 36 to 37.5 hours per week without a pay increase (see also R.R,, at pp.
28-30);

(d) changing the employer's share of health and welfare premiums from 100% to 50%;
(e) changing the governance structures of regional health authorities;
(D) imposing differentiated compensatory and job security terms for new hires;

(g) removing the requirement in collective agreements to provide 12 months of employment security fol-
lowing the end of a contractual layoff notice period; and

(h) voiding collective agreement language that prohibits contracting out, while maintaining the unions' abil-
ity to advocate against contracting out on the basis of a business rationale.

231 The government also submitted that the Act was linked to the findings of several federal and provincial
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health care commissions and — with respect for the majority’s view to the contrary — did in fact explain how the
measures it had adopted would help it achleve its objectives: ' =

As a result of these studies, various options for reform were identified. One set of options focussed on reducing
existing restrictions on management's ability to change service delivery. These included: eliminating restrictions
on contracting out of services; eliminating the ‘enhanced consultation', long notice periods and the employment
security process required by ELSA; reducing lengthy bumping chains; and reducing restrictions on transfer of
services and employees from one site to another. The other set of options focussed on directly reducing com-
pensation for health sector workers. These included wage rollbacks, wage freezes, return to a 37.5 hour work
week, reduction in holidays, elimination of pay equity increases, reduction or elimination of sick bank payouts.
While the latter set of options would save money in the short term. the government concluded that these options
could not advance the goal of creating a different framework for conduction business [sic] or contribute to long-
term sustainability. The former set of options furthered both of these objectives. [Emphasis added; (R.R., at pp.

1045- 46)]

232 - While some of the options put forward by the HEABC and considered by the government were ultimately
adopted in Part 2 of the Act, many were examined and rejected. It is notable that the rejected options included alter-
natives that could have affected other Charter rights directly and substantially, such as removing pay equity adjust-
ments, which could have infringed the equality rights provided for in s. 15 of the Charter. In addition, many of the
other rejected alternatives — such as imposing an across-the-board wage reduction, increasing the work week with-
out a pay increase, changing the employer's share of health and welfare premiums, and imposing ditferent compen-
sation and security terms for new hires — would have interfered with the collective bargaining process and may also
have infringed s. 2(d) of the Charter. Others — such as those affecting union leave and the payment of union repre-
sentatives — could have affected the union's ability to represent employees effectively. The record shows that many
of these rejected alternatives were not pursued at the tiime because the government believed that they would not meet
its objective of improving the delivery of health care services. In particular, the government found that many of the
options, while offering short-term cost savings, would not facilitate the longer-term structural reforms that were nec-
essary to ensure the sustainability of service delivery for patients.

233 The government chose to enact legislation as part of its "multi-faceted policy initiative” (R.F., at para. 21).
In applying the minimal impairment test, it is important to consider whether the impugned legislation or state action
directly targets the Charter rights of an identifiable individual or group of individuals, or whether its effect infringes
a Charter right of a more amorphous class of persons. Generally speaking, the former situation suggests that the
adopted measure is more drastic than in the latter situation. For example, in Muwltani c. Marguerite-Bourgeoys
{Commission scolaire), [2006] 1 S.C.R. 256, 2006 SCC 6 (S5.C.C.), the majority found that an absolute prohibition
by a school board against a student's wearing a kirpan infringed the student's freedom of religion under s. 2(a) of the
Charter and that the infringement was not saved by s. 1. In that case, the individual student was singled out by the
administrative decision maker who refused to allow him "to wear his kirpan to school [even if] he complied with
certain conditions to ensure that it was sealed in his clothing" (para. 3). Further, "there was no evidence of any vio-
lent incidents involving kirpans in Quebec schools" (para. 8).

234 In the instant case, it cannot be said that the legislation intentionally targeted the s. 2(d) rights of health sec-
tor union members or that it was aimed at an identifiable group. This finding flows largely from the fact that in its
jurisprudence, this Court had not previously held that employees have a right to a process of collective bargaining.
For the reasons given by the majority, the foundations of that case law have been displaced, and it is now appropri-
ate for us to recognize such a right. Nor can it be said that the government disregarded rights that employees were
then recognized to have or to have targeted such rights. Rather, the goal was "to respond to growing demands on
services, to reduce structural barriers to patient care, and to improve planning and accountability, so as to achieve
long term sustainability” (R.F., at para. 4).
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235 I thus accept that other alternatives would not have enabled the government to achieve its objectives and
that Part 2 of the Act was not aimed directly at the Charter rights of the affected employees. I will now consider the
specific impugned provisions.

(i) Sections 4 and 5 offhe Act (Transfer and Assignments)

236 Section 4 of the Act was specifically designed to facilitate the reorganization of health care service delivery
by enabling employers to transfer functions or services to another worksite or to another health sector employer
within a region. As for s. 5, it relates to the femporary assignment of an employee to another worksite or another
employer., Employees do not lose their employment as a result of these provisions. Furthermore, as the majority
noted, the Regulation adopted pursuant to the Act mitigates the impact of ss. 4 and 5 on employees (para. 118).
These provisions are important to a timely restructuring of the health care system. For example, without s. 4, a trans-
fer of functions or services to another worksite would likely result in disruption and delays if affected employees
were to exercise bumping, layoff and recall rights (R.R., at p. 52). Nonetheless, s. 5(b) specifically requires that the
collective agreement's provisions on posting a position be complied with where the assignment is to be on an ongo-
ing basis. These provisions are thus carefully tailored so as to ensure that the government's objective is attained
while infringing s. 2(d) as little as possible.

(i) Sections 6(2) and 6(4) of the Act (Contracting Out)

237 Sections 6(2) and 6(4) were adopted to enable health sector employers to contract out certain non-clinical
services in order to "[d]evelop more cost-effective and efficient ways of delivering non-clinical health services in
order to improve patient care and reduce costs" (R.R., at p. 59). Section 6(2) has the effect of repudiating collective
agreement provisions that in "any manner restric[t], 1imi[t] or regulat[e] the right of a health sector employer to con-
tract outside of the collective agreement for the provision of non-clinical services", and prevents such provisions
from being agreed to in the future. Section 6(4) voids provisions in collective agreements that require employers to
consult with unions before contracting out non-clinical services.

238 The chambers judge, Garson J., found that s, 6(2) of the Act "does not restrict the ability of unions, includ-
ing the plaintiff unions, to organize employces of outside contractors” ({2003), 19 B.C.L.R. {4th) 37, 2003 BCSC
1379 (B.C. 8.C. [In Chambers]), at para. 24). Moreover, it is notable that contracting out is not obligatory. Rather,
what s. 6(2) does is prohibit collective agreement clauses preventing contracting cut. Thus, although union density
may be lower when work is contracted out, there is still substantial room for &/l employees providing non-clinical
services to exercise their right to freedom of association and to engage in a process of collective bargaining, even
when certain of those services are contracted out.

239 An impact assessment of the Act by the Ministry of Health dated January 24, 2002 explained that the con-
tracting-out provisions "[w]ill allow employers to control costs while focusing on care delivery” (A. Supp. R., at p.
17). The government added that:

Eliminating contracting-out restrictions on non-clinical services, in particular, was seen as necessary to inject an
‘air of reality' into compensation for these services, and to empower health authorities to apprepriately allocate
scarce resources as between support services and clinical services involving direct patient care and health pro-
grams. (R.R., at p. 1046)

In negotiating, the parties can avoid contracting out by agreeing to working conditions that are more consistent with
those that apply when work is contracted out. The provision thus brings some competition into the bargaining proc-
ess. Without s, 6(2) of the Act, the government would be effectively prohibited from making a policy decision to
restructure non-clinical health services in the province, because existing collective agreements would block such a
decision, without any further discussion.
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240 The history of labour relations in the province, discussed above, strongly suggests that the terms set out in s.
6(2) could not have been successfully negotiated by the HEABC and the health sector unions. Moreover, in the con-
text of the province's health care crisis, removing prohibitions on contracting out in collective agreements furthered
the government's objective in ways that alternative responses could not. Furthermore, the alternative measures con-
sidered by the government were problematic in that many may have directly affected other Charter rlghts For these
reasons, in my view, s. 6(2) of the Act satlsfies the minimal impairment test.

241 The same cannot be said about s, 6{4) of the Act. The only evidence in the record that may be relevant to
the minimal impairment analysis in respect of 5. 6(4) comes from the HEABC, which made representations to the
government with respect to "enhanced consultation" between the HEABC, as the employer, and the relevant unions:

The supposed purpose of the language was to allow the unions' input prior to the finalization of employer deci-
sions affecting union members. The reality has proven to be constant union attempts to move from an 'input’
model to a 'co-managemeént’ model and the use of the language to block or delay management initiatives. Many
Employers have indicated that Labour Adjustment Committees and the Enhanced Consultation models are sig-
nificant barriers to any innovative changes Employers want to make to the health system.

(HEABC, Briefing Document -~ Collective Agreement Efficiencies, at p. 4.)

In that document, the HEABC was in my view expressing to the government its frustration with the "enhanced con-
sultation” model that has been adopted in the past for other management initiatives. However, there is no constitu-
tional entitlement to such consultation prior to contracting out. A far more direct, or time-limited, consultation be-
tween the HEABC and the affected unions might be possible. It is notable that during oral argument before this
Court, even counsel for the government submitted that it would be desirable to hold consultations before contracting
out.

242 Accordingly, | consider that the government has failed to establish by evidence, inference or common sense
that the employers' ability to contract out would be restricted unreascnably by a requirement te consult with the
relevant unions beforehand. While s. 6(4) does not, strictly speaking, prohibit consultations on contracting out, de-
claring that any clause in a collective agreement providing for consultation is void is an invitation to employers not
to consult. Consultation is never harmful unless truly exigent circumstances do not allow time for it, or it is rendered
moot because recent consultations have made further discussions unnecessary.

(iii) Section 9 of the Act {Layoff and Bumping)

243 Section 9 of the Act is designed "to allow for the timely reorganization and restructuring of health care ser-
vices" (R.R., at p. 84} by modifying, for the period ending December 31, 2005, provisions of collective agreements
relating to layoffs and bumping.

244 There is evidence in the record that bumping and layoff restrictions can significantly delay the restructuring
of health care service delivery. In its impact assessment of the Act dated January 24, 2002, the Ministry of Health
stated the following about the bumping and layoff provisions:

Employers need the ability to lay people off quickly and efficiently. Current bumping provisions create endless
chains. Numerous employees are affected and considerable time transpires before anyone is actually laid-off.
New bumping provisions in the Regulations still allow for bumping but reduces its affect and inherent delays.
[A. Supp. R., atp. 17]
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The record contains several examples of the disruption that bumping can cause in the workplace. In one particularly
clear example, the elimination of a data entry clerk position in July 1996 resulted in a chain of eight people in total
bumping each other, and the last person in the chain was not placed in a position until four years later, in July 2000
(R.R., at p. 86; see also R.R,, at p. 118). The HEABC advised the government that "[d]isplacement and bumping is
disruptive to staff directly affected by the displacement, and those involved in the bumping chain. This disruption
impacts on the quality of program delivery and occupies unnecessary administrative time. The bumping process
needs to be expedited" (Briefing Document — Coilective Agreement Efficiencies, at p. 6).

245 One feature of s. 9 that is relevant to the minimal impairment analysis is that it is a sunset provision. The
Act came into force on January 28, 2002, and s. 9 ceased to operate on December 31, 2005, Section 9 impaired the
collective bargaining process in respect of layoffs and bumping, but was limited by a time period approximating the
mandate of the government, which had been elected some eight months previously. This suggests that it was closely
tied to the health care reform being implemented, and that it was adopted as a transitional measure. The majority
state that "this is scant comfort to employees who may have been laid off or bumped before this date, without the
benefit of a union to represent them on the issue" (para. 155). With respect, there is nothing in the Act that prevents
the union from representing an employee who is laid off as a result of the operation of s. 9.Furthermore, s. 9 did not
ban bumping or layoff provisions in collective agreements, which are not, per se, constitutionally protected. Rather,
it imposed by legislative means attenuated terms for layoffs and bumping in place of those agreed to in the collective
bargaining process. As with ss. 4 and 5 of the Act, the impact of s. 9(d) on workers was minimized by safeguards
provided for in s. 5 of the Regulation made under the Act. There is sufficient evidence that 5. 9 of the Act enabled
the government to meet its objectives of making the health care system more sustainable and improving service to
patients in ways that other alternatives would not permit. As with s. 6(2}, the history of labour relations in the prov-
ince strongly suggests that the terms set out in s. 9 could not have been successfully negotiated by the HEABC and
the health sector unions. Therefore, in my view, it satisfies the minimal impairment test as a transitional clause that
represents government policy and is carefully circumscribed.

(b) Proportionate Effects Analysis

246 Sections 4, 5, 6(2) and 9 of the Act have been fashioned to facilitate the restructuring of the province's
health care system in order to improve service delivery and sustainability. Are the effects of the measures propor-
tionate? In its submission to the International Labour Office, the government emphasized the link between the Act
and the health care challenges it was facing:

Any restrictions on collective bargaining or on the right to strike were exceptional measures, enacted in view of
the difficult economic and fiscal situation, in the context of protracted and difficult labour disputes, which could
have serious consequences in the health and education sectors.

("Complaints against the Government of Canada conceming the Province of British Columbia”, at para. 269)

It is now necessary to consider whether the benefits of the impugned measures outweigh their negative conse-
quences in terms of the infringement of s. 2(d) of the Charter.

(i) Sections 4 and 5 of the Act (Transfer and Assignments)

247 In my view, ss. 4 and 5 of the Act do not have a serious impact on employees and, what is more, the meas-
ures provided for in s. 5 are only temporary. As noted earlier, the intrusiveness of the revised transfer and assign-
ment process under ss. 4 and 5 is limited, given that employees retain their employment. Conversely, the benefit of
these provisions is to open the door to improvements to the health care system by providing flexibility for the re-
structuring process. Thus, I am satisfied that they are a proportionate response to the crisis of sustainability in health

care.
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(ii) Sections 6(2) and 6(4) of the Act (Contracting Ow) :

248 Section 6(2) of the Act does not prevent employees providing contracted-out non-clinical services from
exercising their right to freedom of association in a collective bargaining process. Moreover, the intention in enact-
ing it was to facilitate the long-term reform of health care delivery, as opposed to simply seeking short-term cost
savings or imposing a heavier burden on taxpayers (who are also potential health care users). Although s. 6(2) does
interfere with collective bargaining on contracting out, it strikes an appropriate balance between the government's
objectives and the freedom of association of employees. Therefore, the infringenient resulting from s. 6(2) of the Act
is justified under s. 1 of the Charter. ‘ ‘

249 While 1 have already found that s. 6{4) fails the minimal impairment test, I would add that taking consulta-
tion, which is an important component of the collective bargaining process, off the table is also a disproportionate
measure. The benefit of s. 6(4), that of reducing the pressure on employers to consult with unions before contracting
out, is nominal. The marginal benefits of this provision are outweighed by the deleterious effects of denying consul-
tation to affected unions. Accordingly, s. 6(4) fails to satisfy s. 1 of the Charter and is unconstitutional.

(iii) Section 9 of the Act (Layoff and Bumping)

250 Finally, s. 9 is consistent with the government's objectives relating to systemic reform, which I have found
to be entitled to deference, and the cost of its enactment is limited interference with the collective bargaining proc-
ess. The negative effects of the infringement are minimal because it is time-limited, and while bumping and layoff
protections are attenuated, they are not abolished. The procedural infringement is thus outweighed by the evidence
that layoff and bumping provisions in collective agreements would place serious obstacles in the way of the timely
restructuring of the health care system. Timely restructuring simply could not take place unless such barriers were
removed. Accordingly, s. 9 of the Act is a proportionate response, and the infringement is justified under s. 1 of the
Charter.

ITI. Conclusion

251 In addressing the crisis of sustainability in health care, governments face a difficult public policy challenge
with no end in sight in the immediate future. As alternatives are considered, competing rights and interests arise.
Government must be accorded deference to enable them to navigate these difficult waters. At the same time, this
Court must ensure that the path they take is respectful of the constitutional rights of those who are affected by it, and
that any infringement of those rights is demonstrably justified.

252 In the case at bar, the freedom of association of health care employees has been infringed in several in-
stances, because provisions of the legislation enacted by the government interfere with their right to a process of
collective bargaining with the employer. It is the collective bargaining process that is constitutionally protected, not
the content of the actual provisions of the collective agreements. In my view, the government has established that
four of the five infringements, namely those resulting from ss. 4, 5, 6(2) and 9 of the Act, are constitutionally justi-
fied. However, 1 find that s. 6(4) of the Act fails the minimal impairment and proportionate effects tests and thus is
not saved under s. 1 of the Charter.

Appeal allowed in part.
Appendix

Appendix — Health and Social Services Delivery Improvement Act S.B.C. 2002, Chapter 2
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Part 2- Health Sector
Definitions
3 In this Part:

"bumping" means the exercise of a right of one employee to displace another employee who is on the same
seniority list under a collective agreement;

"collective agreement” means a collective agreement between HEABC and a trade union or an association
of trade unions in an appropriate bargaining unit;

"ESLA" means the Employment Security and Labour Force Adjustment Agreement, issued as part of the
recommendations of the Industrial Inquiry Commissioner on May 8, 1996 and included in whole or in part
in one or more collective agreements between HEABC and trade unions representing employees in appro-
priate bargaining units, and includes any collective agreement provisions arising from ESLA, including
Part 4 and Schedule [ of the Recommendations of the Industrial Inquiry Commissioner;

"HEABC" means the Health Employers Association of British Columbia established under section 6 of the
Public Sector Employers Act;

"health sector" means all members of HEABC whose employees are unionized and includes their union-
ized employees;

"health sector employer" means an employer in the health sector;

"worksite" means a facility, agency, centre, program, organization or location at or from which an em-
ployee is assigned fo work.

Right fo reorganize service delivery
4 (1) A health sector employer has the right to reorganize the delivery of its services by transferring func-
tions or services within a worksite or to another worksite within the region or to another health sector em-
ployer, including, but not limited to, partnerships or joint ventures with other health sector employers or
subsidiaries.

(2) A health sector employer has the right to transfer

(2) functions or services that are to be performed or provided by another health sector employer under
subsection (1) to that other health sector employer, and

(b) functions or services that are to be performed or provided at another worksite in the region to that
other worksite.

(3) If a function or service is transferred to another health sector employer or within or to a worksite under

this section, an employee who performs that function or service may be transferred to that employer or
within or to that worksite in accordance with the regulations.
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Multi-worksite assignment rights
5 A health sector employer

(a) has a right to assign an employee within or to any worksite of that employer or to a worksite oper-
ated by another health sector employer for a period not exceeding that set out in the regulations and
under conditions specified in the regulations, and

(b) must post any position pursuant to the collective agreement if the employer requires the successful
candidate for that position to work on a regular ongoing basis at more than one worksite of that em-
ployer as a condition of employment in that position. '

Contracting outside of the collective agreement for services
6 (1) In this section:
"acute care hospital" means a hospital or part of a hospital designated by regulation;
"designated health services professional” means
(a) a nurse licensed under the Nurses (Registered) Act,

(b) a person who is a member of a health profession designated under the Health Professions Act on
the date on which this section comes into force, or

(c) a person in an occupation or job classification designated by regulation,;

“non-clinical services” means services other than medical, diagnostic or therapeutic services provided by a
designated health services professional to a person who is currently admitted to a bed in an inpatient unit in
an acute care hospital, and includes any other services designated by regulation.

(2) A collective agreement between HEABC and a trade union representing employees in the health sector
must not contain a provision that in any manner restricts, limits or regulates the right of a health sector em-
ployer to contract outside of the collective agreement for the provision of non-clinical services.

(3) The labour relations board or an arbitrator appointed under the Code or under a collective agreement
must not declare a person who

(a) provides services under a contract between a health sector employer and an employer that is not a
health sector employer, and

(b) is an employee of the employer that is not a health sector employer

to be an employee of the health sector employer unless the employee is fully integrated with the opera-
tions and under the direct control of the health sector employer.

(4) A provision in a collective agreement requiring an employer to consult with a trade union prior to con-
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tracting outside of the collective agreement for the provision of non-clinical services is void.

(5) A collective agreement does not bind, and section 35 of the Code does not apply to, a person who con-
tracts with a health sector employer.

(6) A health sector employer must not be treated under section 38 of the Code as one employer with any
other health sector employer or a contractor.

Employment Security and Labour Force Adjustment Agreement

7 (1) A party to ESLA is not required to carry out a term of ESLA on or after the coming into force of this
section.

(2) A party to a collective agreement is not required to carry out any part of a provision that is based on or
derived from ESLA in the collective agreement.

(3) ESLA does not apply for the purposes of the interpretation or application of the collective agreement.
Healthcare Labour Adjustment Society

8 (1) In this section, "HLAA" means The Healthcare Labour Adjustment Society of British Columbia in-
corporated under the Society Act.

(2) The minister may appoint an administrator for HLAA.

(3) The administrator appointed under subsection (2) replaces the directors of HLAA and may exercise all
the rights and duties of directors under the Society Act.

(4) The administrator must ensure that HLAA's programs and activities operate only to the extent necessary
to henour obligations to employees of health sector employers who were laid off under ESLA and to hon-
our existing financial commitments made to health sector or other employers for reimbursement under one
of HLAA's programs.

(5) The minister may direct the administrator to offer programs and activities beyond those in subsection

).
(6) The administrator is responsible for winding up HLAA in accordance with the Society Act.
(7) The administrator may wind up HLAA when its obligations under subsections (4) and (5) are complete.

{8) The administrator must complete his or her duties under this section within one year from the date on
which he or she is appointed.

(9) Any money remaining in HLAA at the time it is wound up must be paid into the Health Special Ac-
count referred to in the Health Special Account Act.

Layoff and bumping
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9 For the period ending December 31, 2005, a collective agreement must not contain a provision that

(a) restricts or limits a health séc_tor employer from laying off an employee,

(b) subject to paragraph (c), requires a health sector employer to meet conditions before giving layoff
notice,

(c) requires a health sector employer to provide more than 60 days' notice of layoff to an employee di-
rectly or indirectly affected and to the trade union representing the employee, or

(d) provides an employee with bumping options other than the bumping options set out in the regula-
tions.

Part prevails over collective agreements

10 (1) A collective agreement that conflicts or is inconsistent with this Part is void to the extent of the con-
flict or inconsistency.

(2) A provision of a collective agreement that

(a) requires a health sector employer to negotiate with a trade union to replace provisions of the
agreement that are void as a result of subsection (1), or

(b) authorizes or requires the labour relations board, an arbitrator or any person to replace, amend or
modify provisions of the agreement that are void as a result of subsection (1),

is void to the extent that the provision relates to a matter prohibited under this Part.

END OF DOCUMENT
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