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REASONS FOR DECISTON

Relief Reguested

[1] The CMI Entitics move for an order approving the Transition and Reorganization
Agreement by and among Canwest Global Communications Corporation (“Canwest Global™),
Canwest Limited Partnership/Canwesl Sociele en Commandite (the “Limited Partnership™),
Canwest Media lne. (“CMI™), Canwest Publishing Inc./Publications Canwest Tne (“CPI7),
Canwest Television Limited Partnership (“CTLP™) and The National Post Company/ La
Publication National Post (the “National Post Company™) dated as of October 26, 2009, and
which includes the New Shared Services Aureement and the National Post Transition

Apreement,
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2] In addition they ask [or a vesting order with respect o certain assets of the National Post

Company and a stay extension order.
13] At the conclusion ol oral arpument, [ granted the order requested with reasons to follow.

Backround Facts

(a) Parties

[4] The CMI Entities including Canwcest Global, CMI, CTLP, the National Post Company,
and certain subsidiarics were granted Companies’ Creditors Arvangement Act ("CCAAT)
protection on Oct 6, 2009, Certain others including the Limited Partmership and CPI did not seck

such protection. The term Canwest will be used Lo reler (o the entire enterprise.

12] The National Post Company is a general partnership with units held by CMI and National
Post Holdings Ltd. (a wholly owned subsidiary ol CMI). The National Post Company carries on

busincss publishing the National Post newspaper and operating rclated on line publications,

(b) History

[0] To provide some context, itis helpful to briefly review the history of Canwest. In general
terms, the Canwest enterprise has two business lines: newspaper and digital moedia on the one
hand and television on the other. Prior to 2005, all of the businesses that were wholly owned by
Canwest Global were operated directly or indirectly by CMI using its former name, Canwest
Mediaworks Tne. As one unificd business. support scrvices were shared.  This included such
things as cxecutive services, information technology, human resources und accounting and

finance.

[7] In October, 2003, as part of a planned income trust spin-off, the Limited Parincrship was
formed to acquire Canwest Global’s newspaper publishing and digital media entities as well as
certain of the shared scrvices operations. The National Post Company was excluded lrom this
acquisition due o its lack of profitability and unsuitability for inclusion in an income trust. The
Timited Partnership entered into a credit agreement with a syndicate of lenders and the Bank of

Nova Scotia as administrative agent, The facility was guaranteed by the Timited Partner’s
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general partner, Canwest (Canada) Ine. (“CCI™), and its subsidiarics, CPT and Canwest Books
Inc. (CBI™) (collectively with the Limited Partnership, the “LP Entities”).  The Limited

Partnership and its subsidiarics then operated for a couple of years as an income trust.

[ In spite of the income trust spin off, there was siill a need for the different entities to
continue to share services. CMT and the Limited Partnership entered into various agreemcents to
govern the provision and cost allocation of cortain services between iern.  The following

features characterized these arrangements:

- the service provider, be it CMI or the Limited Partnership, would be entitled to

reimbursement for all costs and expenses incurred in the provision ol services;

- shared expenses would be allocated on a commercially reasonable basis consistent

with past practice; and

- neither the reimbursement ol costs and expenses nor the payment of fees was

intended Lo result in any material financial gain or loss to the serviee provider.

91 The multitude of operations that were provided by the LI Entitics for the benefit of the
National Post Company rendered the latter dependent on both the shared services arrangements
and on the operational synergies that developed between the National Post Company and the

newspaper and digital operations of the T.P Entities.

[10]  1n 2007, following the lederal Government's announcement on the future of income fund
distributions, the Limited Partnership effected a going-private transaction ol the income trust,
Sinec July. 2007, the Iimited Partnership has been a 100% wholly owned indircet subsidiary of
Canwest Global,  Although repatriated with the rest of the Canwest enterprise in 2007, the LP
Entitics have separate credil facilities from CMT and continue to participate in the shared scrvices
arrangements. Tn spite of this mutually bencficial interdopendence between the LP Cntities and

the CMI Enlitics, given the history, there are misalignments of personnel and services.
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(¢) Restrueturing

[I1]  Bath the CMI Entities and the LP Lntities are pursuing independent but coordimated
restructuring and reorganization plans, ‘The former have proceeded with their CC44 liling and
prepackaged recapitalization transaction and the latter have entered inlo a forbearance agreement
with certain of their senior lenders. Both the recapitalization transaction and the forbearance
agreement contemplate o disentanglement and/or a realignment ol the shared  services
arcapgements.  In addition, the term sheet reluting to the CMI recapitalization transaction
requites a transfcr of the assets and business ol the National Post Compauy to the Limited

Partnership.

|12]  The CM1 Entitics and the LP Entities have now cntered into the Transition and
Reorganization Agreement which addresses a restructuring of Lthese inter-cntity aprangements.
By agreement, it is subject to court approval.  The terms were negotiated amongst the CMI
Entities, the T.P Entities, their financial and legal advisors, their tespective chiel restructuring
advisors, the Ad TToc Committee of Notcholders, cerlain of the Limited Partnership’s senior

lenders and their respeclive linancial and legal advisors.

|13]  Schedule A to that agreement is the New Shared Services Agreement. It anticipates a
cessation or renegotiation of the provision of certain services and the climination of certain
redundancics. [t also addresses a realignment of certain employees who are misaligned and,
subject o approval of the relevant regulator, a transter of certain misaligned pension plan
participants o pension plans that are sponsorcd by the appropriate party. The LP Entilies, the
CMI Chicf Restructuring Advisor and the Monitor have consented to the enlering into of the

New Sharcd Scrvices Agreementl.

|14 Schedule B 10 the Transition and Reorganization Agrcement is the National Post

Transition Agreement.

|£5]  The Natiopal Post Company has not generated « prolit since its inception in 1998 and
continues Lo sulfer operating losses. IUis projected to sutfer a nel Toss of $9.3 million in fiscal
year ending August 31, 2009 and a net loss of $0.9 million in September, 2009, For the past

seven years these losses have been [unded by CMIL and as a resull, the National Post Company
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owces CMI approximately $139.1 million, The members of the Ad Hoc Committee of
Noteholders had agreed to the continued funding by CMI of the National Post Company’s short-
term liquidity needs but advised that they were no longer prepared to do so aller Qctober 30,
2009, Absent funding, the National Post, a national newspaper, would shut down and
employment would be lost for its 277 non-unionized employees, Three of its craplovees provide
scrvices to the LP Entities and ten of the LP Lntitics” employees provide services to the Nationg]
Post Company. The National Post Company maintaing a defined benelit pension plan registered
wnder the Ontario Pension Benefits Act. It has a solveney deficiencey as of December 31, 20006 of

$1.5 million and a wind up deficiency of $1.6 million.

[16]  The National Post Company is also a guarantor of certain of CMT's and Canwest Global’s
secured and unsccurced indebtedness as [ollows:

Lrish Holdeo Sceurcd Note- $187.3 million

CIT Secured lacility- $10.7 million

CMI Senior Unsceurcd Subordinmated Notes- US$393.2 million

Irish Holdeo Unsecured Note- $430.0 million
[17]  Under the National Post Transition Agreement, the assets and business of the National
Post Company will be translerred as a going concern to & new whollv-owned subsidiary ol CP1
(the “Transferee™). Assets excluded from the transler include the benefit of all insurance policies,

corporate charters, minute books and related materials, and amounts owing Lo the National Post

Company by any ol the CMI Intities.

[18]  The Trunsleree will assume the following liabilitics: accounts payable to the extent they

have not been duc for more than 90 days: acerued expenses 1o the extent they have not been due

for more than 90 davs; delerred revenue; and any amounts duc to emplovees., The Transforee
will assume all labihtes and/or obhgations (ineluding any unfunded liability} under the National
Post pension plan and hencfit plans and the obligations of the National Post Company under
contracts, eences and permits relating to the business of the National Post Company. Liabilitics

thal are nol expressly assumed are excluded from the transfer mcluding the debt of



HOW-12-286E9 14:29 From:MAG 416327441 To: 9416394 TASES P.6716

G-

approximatcly $139.1 million owed o CMI, all Tiabilities ol the National Post Company in
respect of borrowed money including any related party or third party debt (but not including
approximately $1,148,365 owed (o the LP Entitics) and contingent liabilities relaling to existing

litigation claims.

|19]  CPI will cause the Lransferee to offer employment to all of the National Post Company’s
employees on lerms and conditions substantially similar (o those pursuant to which the

cmployees are currently employed.

[20]  The Transleree is to pay a portion of the price or cost in cash: (i) 32 million and 50% of

the National Post Company’s negalive cash flow during the mooth of Oclober, 2009 (Lo a

labilities estimale as delined in the National Post Transition Agreement exceeds $6.3 million.

[21]  The CML Entities were of the view thal an agreement relating to the (ransfer ol the
National Post could only oceur il it was assoclated with an agreement relating o shared services.
In addition, the CMI Entitics state that the transfer of the asscts and business of the National Post
Company to the Transferee is necessary (or the survival of the National Post as a going concern,
Furthermore, there are synergies between the National Post Company and the LP Entities and
there is also the operational benelit of reintegrating the National Post newspaper with the other
newspapers.  [U cannot operate independently of the services 1t reeeives from the Timited
Partnership. Similwly, the LP Entitics estimate that closure of the National Post would increase
the LP Lntities™ cosl burden by approximately $14 million in the fiscal year ending August 31,

2010,

[22] In its Fifth Report to the Courl, the Monitor reviewed alternatives to transitioning the
husiness of the National Post Company to the TP Entities. RIBC Dominion Securities e, who
was cnpaged in December, 2008 to assist in considering and evaluating recapitalization
alternatives, received no cxpressions of interest [rom parlies seeking to acquire the National Post
Company. Similarly, the Monitor has not been contacted by anyone intergsted in acquiring the
business even though the need (o transfer the business of the National Post Company has been in

the public domain since October 6. 2009, the date of the nitial Order. The Ad loc Commiltee
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of Noteholders will only support the short term liquidity needs until October 30, 2009 and the
National Post Company is precluded from borrowing without the Ad Hoc Committee’s consent
which the latter will not provide. The LP Entities will nol advance funds until the transaction
closes. Accardingly, fuilure to transition would likely result in the forced ¢essation of operations
and the commencermnent of ligwdation proceedings,  The estimated net recovery from a
liquidation range from a negative amount to an amount not materially higher than the transler
price belore costs of liquidation. The senior secured creditors of the National Post Company,
namely the CI1" Fagility leaders and Trish Toldeo, support (he transaction as do the members of

the Ad Hoe Comimitee of Noteholders,

[23]  The Monitor has concluded that the transaction has the [ollowing advantages over a

liquidation:
- it facilitates the reorganicaton and orderly (ransition and subscquent termination of the
shared services arrangements between the CMI Lintities and the LI Entities;

- It prescrves approximalely 277 jobs in an already highly distressed newspaper

publishing industry;

- it will help maintain and promete competition in the national daily newspaper market

for the benefit ol Canadian consumers: and
- lhe Transleree will assume substanually all ol the National Post Company’s tradc
payables (inchuding those owed to various suppliers) and various emploviment costs
assoctated with the transferced cmployees.
lssues
[24] The tssues o congider are whether:
(a)  the transfer of the assets and business of the National Post is subjeet w the
requirements ol section 36 of the CCAA;

(by the Transition and Reorganization Agreement should be approved by the

Court; and

(¢) the stay should be extended to lanuary 22, 2010,
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Discussion

(a) Section 36 of the CCAA

[25] Section 36 ol the C'CA44 was added as a result of the amendments which came nto

force on Seplember 18, 2009, Counscl for the CMT Fntities and (he Monitor oullined thetr
positions on the impact ot the reeent anendments 1o the CC 44 on the motion before me. As no

one challenged the order requested, no opposing arcuments were made.
[26] Court approval is required under section 36 if:

{a) adecbtor company under CCAA protection

(b) proposes to sell or dispose of assets outside the ordimary course of business.

|27] Court approval under this section of the Act' is only required if thosc threshold
requirements are met, If they are met, the court 15 provided with a list ol non-exclusive (actors o
congider in determining whether to approve the sale or disposition. Additionally, certain
mandatory eriteria most be met for court approval ol a sale or disposttion of assets to a related
party. Notice is to be given o seeured creditors likely o be attected by the proposed sale or
disposition. The court may only grant authorization if satisficd that the company can and will

make certain pension and cmployee related payments.

[28] Specifically, section 36 states:

(1) Restriction on disposition of business assets - A deblor company in respect of
which an order has been made under this Act may not sell or otherwise dispose
of assets outside the ordinary course of business unless authorized to do so by a
court. Despite any requirement lor shareholder approval, including one under
lederal or provineial law, the courl may authorize the sale or disposition even if
sharcholdcr approval was not obtained.

(2) Notiee 1o creditors - A company that applies to the court for an authorization is
to pive notice of the application to the sccured creditors who are likely to be
aftected by the proposed sale or disposition.

1 - . - 2 - 1o
Court approvil may nonetheless he required by virtue of the terms of the Lnitkl or other court order or at the
reguest ol a stukeholder.



HOW-12-286E9 14: 38 From:MAG 416327441 To: 9416394 TASES P.3-16

.0.

(3} Factors to be considered - In deciding whether to grant the authorization, the
court is to consider, among other things,

(«r) whether the process leading to the proposed sale or disposition was
reasonable in the circumstances;

() whether the monitor approved the process leading to the proposed sale or
disposition;

(¢) whether the monitor filed with the court a report stating that in their opinion
the sale or disposition would be more beneliciul to the creditors than a sale or
disposition under a bankruptey;

() the extent to which the creditors were consulted;

(&) the elTects of the proposed sale or disposition on the ereditors and other
interested partics; and

(/) whether (e consideration 1o be received [or the assets is reasonable and fur,
taking into account their market value.

(4) Additional factors — related persons - [f the proposed sale or disposition is to a
person who is related o the company, the court may, aller considering the
factors referred Lo in subsection (3), grant the authorization only if it is satisfied
that

(e good Taith efforts were made o sell or otherwise disposc of the assets Lo
persons whe are nol related to the company; and

(h) the consideration to be received is superior o the consideration that would
be received under any other offer made in accordance with the process leading
10 the proposed sale or disposition.

(5) Related persons - Lor the purpose ol subsection (4), a person who is related o
the company in¢ludes

(¢) a director or ollicer ol the company;

(h) u person who has or has had. directly or indireetly, control in fact ol the
company; and

(¢) & person who is related to a person described in paragraph (a) or (b).

(6) Asscls may be disposed of {ree and clear - The court may authorize a sale or
disposition free and clear ol any sceurity, charge or other restriction and, if it
does, it shall also order that other assets of the company or the proceeds of the
sale or disposition be subject to a securily. charge or other restriction 1n [avour
of the creditor whose security, charee or other restriction is (o be aftected by the
order.
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(7) Restniction — employcers - The courl may grant the authorization only if the
court 15 satislied that the company can and will make the payments that would
have been required under paragraphs 6(4)(a) and (5)(e) if the court had

4

sanctioned (he compromise or arrangement.”
[29]  While counsel for the CMI Entities stales that the provisions of section 36 have been
satisficd, he submits that section 36 is inapplicable to the circumstances of the trans{or of the
assets and business of (he National Post Company because the threshold requirements are not

met. As such, the approval requirements are not triggered. The Monitor supports this position.

[30]  In supporl, counsel for the CMI Entities and for the Monitor firstly submit that section
36(1) makes it clear that the scetion only applies to a debtor company.  The terms “debtor
company” and “company™ ure detined in section 2(1) of the C'C44 and do not expressly include
a partnership. The National Post Company 1s a general partnership and therefore docs not fall
within the delinition of debtor company. While T acknowledpe these facts, 1 do not accept this
argument i the circumstances of this cuse. Relying on case law and exercising my inherent
Jurisdiction, T extended the scope of the Initial Order to encompass Ui National Post Company
and the other partnerships such that they were granted o stay and other relief. In my view, it
would be Inconsistent and artificial 1o now exclude the business and assels of (hose partnerships

from the ambil of the protections contained in the stalute.

(317 The CMI Entitics™ and the Monitor's second arpument is that the Transition and
Reorpanization Agreemoent represents an internal corporule reorganization that is not subject to
the requirements of scetion 36, Section 36 provides for cowrt approval where a debtor under
('CAA protection proposes to sell or otherwise dispose ol assets “outside the ordinary course of
business”™. This implies, s0 the argument poces, thul a transaction that is in the ordinary course of
business is not capturcd by scetion 36, The 'I'tansition and Reorgunizalion Agreement is an
internal corporate reorganization which is in the ordinary course of business and therefore
scetion 36 is notl ripgered state counsel for the CMI Entitics and for the Monitor. Counsel for
the Monitor goes on to submir that the subject transaction is but one aspeet of a larger
transaction. Given the commitments and agreements entered into with the Ad Hoe Committee of

Noteholders and the Bank of Nova Scotia as agent for the senior secured lenders to the LP

= The relerence to paragraph 604 ) should presmmably be 6{6)a.
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Fintities, the transler cannot be treated as an independent sale divoreed (rom ils rightful context.

In these cireumstances, it is subniitted that section 36 is not cngaged.

[32] The CCAA is remedial legislation designed (o enable insolvent companies Lo
restructure,  As mentioned by me before in this case, the amendments do not detract {rom this
objective. In discussing section 36, the Industry Canada ricfing Book® on the amendments
states that “The reform is intended o provide the debtor company with greater flexibility in

dealing with its property while limiting the possibility of abuse.”™

[33] The term “ordinary course ol business” is not defined in the CC44 or in the
Bankruptcy und Insolvency Act’. As noted by Cullity J. in Millgate Financial Corp. v. BCED
Holdings Lid", authorities that have considered the use of the term in various statutes have not
provided an exhaustive definition. As one author observed in a different context, namely the LBulk
Sales Act’, courls have typically taken a common sense approach to the term “ordinary course of
busiess™ and have considered the normal business dealings of cuch particular sel ler®, In Pacilic

Mobile Car '1.9, the Supreme Court of Canada stated:
i ]

It is not wise (o attempl to give a comprehensive definition of the term “ordinary
course of business”™ [lor all transactions.  Rather, it is best to consider the
cireunmstances ol each case and to take into account the type of business carried on by
the debtor and creditor.

We approve of the following passage from Monet JAS reasons discussing the
phrase “ordinary course of husingss”...

U s apparent from these authorities, it scems o me. that the concept we are
concerned with s an abstract one and thal 1015 the function of the courts 1o consider
the circumstances ol cach case in order to determine how to characterize a given
transaction. 'This in eltect reflects the constant interplay between law and fact.”

" Industty Canada “Bill ©-35: Clause by Clause Analysis  Bill Clause No, 151—CCAA Scclion 367
q -
[hid.
RSO 1985, €036 as amended.
“(2003), 47 C.B.R. (4™) 278 ar para.52.
TS0, 1990, ¢ B, 14, us amended,
0., Miller *Remedics under the Rulk Sales Act: (Necessury, ora Niisance™y, Ontario Bar Association, Oclober,
2007,
119857 1 S.C.R. 2060,
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|34] In arguing that section 36 does not apply to an internal corporate reorganization, the

CMI Entitics rely on the commentary ol Industry Canada as being a ueeful indicator of
legislative intent and descriptive of the abuse the scetion was desipned to prevent,  That
commentary suggests that scetion 36(4),which deals with dispositions of assets to a related party,
was intended to:

..prevent the possible abuse by “phoenix corporations™. Prevalent in small business,
particularly n the restaurant industry, phoenix corporations are the result ot owners who
cngage in serial bankrupteics. A person meorporates a business and proceeds to cause it
to become bankrupt. The person then purchases thie assets of the business at a discount
out of the estate and incorporates a “new™ business using the asscts of the previous

business.  The owner continues their original business basgically unaffected while
creditors are left unpaid,"

[35] In my vicw, not ¢very internal corporate reorgamzation escapes the purview of
seetion 36, Indeced, a phociix corporation W one may be an internal corporate reorganization Lo
another.  As suggested by the deciston m Pacific Mahile ("m';,?”., wocourt should in each case
examine the circumstances of the subject transaction within the context of the business carried on

by the debtar,

[36] In this case. the business ol the National Post Compuny and the CP Entitics are highly
mtegrated and mterdependent. The Canwest business structure predated the msolvency ol the
CMT Entities and reflects in part an anomaly that arose as a result ot an income trust structure
driven by tax considerations. The Transition and Reorganization Agreemaent is an internal
reorganization transaction that s designed (o realign shared services and assets within the
Canwest corporate family so as Lo rationalize the business structure and to better reflect the
appropriate busingss model.  Furthermore, the realignment of the shared services and ranster of
the assets and business of the Nutional Post Company to the publishing side of the business are
steps in the larger reorganization of the relationship berween the CMI Lntities and the 1P
Enutics, There s no ability w proceed with cither the Sharved Services Agreement or the
National Post Transition Agreement along,  The Transion and Reorgantation Agreement
provides a framework for the CMI Entities and the 112 Intities to properly restructure their inter-

entity arrangements for the benefit of their respective stakeholders. Tt would be commercially

I E
Supra, nole 3.
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unreasonable to require the CMI Latitics 1o cngage in the sort of third party sales process
contemplated by section 30(4) and offer the National Post for sale to third parties before
permitting them o realign the shared services arrangements.  [n these circumstances, 1 am

prepared to accept that scetion 36 is napplicable.

(b) Transition and Reorganization Agreement

[37] As mentioned, the Transition and Reorganization Agrecment is by 1is terms subject o
courl approval. The court has a broad jurisdiction to approve agreements that facilitate a

restructuring: Re Sielco fne.” Fven though 1 have accepted that in this case scetion 36 s
inapplicable, court approval should be soughl in circumstances where the sale or disposition is to
a related person and there 15 an apprehension that the sale mav not be in the ordinary course of
business. AL that time, the court will confirm or rejeer the ordinary course ol business
characterization.  [f confirmed, at minimurn, the court will delermine whether the proposed
transaction facilitates the restructuring and 15 fair. I rejected, the court will determine whether
the proposcd transaction meets the requirements of section 36. Tlven if the court confirms that
the proposed transaction is in the ordinary course of business and therelore outside the ambit off

section 30, the provisions of the section may be considered in agsessing fairness,

|38] I am satisfied that the proposed transaction does facilitate the restructuring and is
[air and that the Transition and Reorgantzation Agreement should be approved. In this repard,
amongst other things, T have considered the provisions of scction 36. 1 note the following, The
CMI recapitalization (ransaction which pronipted the Transition and Reorpanization Agreement
is designed to facilitate the restructuring of CMI into a viable and compelitive industry
participant and to allow a substantial number ol the businesses operated by the CMI Entitics to
continue as going concerns. This preserves value for stakeholders and maintains coployinent for
as ey cmployees ol the CMIT Entities as possible.  Fhe Transition and Reorpanization
Agreemenl was entered inlo after extensive negotiation and consultation between the CMI
Pntities, the LP Coutics, their vespective financial und leal advisers and restructuring advisers,

the Ad Hoc Comumittee und the LT senior secured lenders and their respective (inancial and legal

" Supra, note 0.
2(2005), 15 C.B.R. (5™ 288 (Onw. CLAL).
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advisers.  As such, while not every stakeholder was included, significant interests have been
represented and in many instances, given the nature ol their interest, have served as proxies for
unrepresented stakeholders.  As noted in the matertals filed by the CMT Entities, the Naljional
Post Transition Agreement provides lor the transfer of assets and certain liabilities to the
publishing side of the Canwest business and the assumption of substantially all of the operating
labilities by the [ransferee. Although there 1s no guarantee that the Transferee will ultimately
be able o meet its Tiabilities as they come due, the labilitics are not stranded in an entity that

will have materially lewer assels to satisty them.

[39] There is no mejudice 1o the major creditors of the CMT Fntities.  Indeed, the senior
secured lender, Irish Holdeo., supports the Transition and Reorganization Agreement as does the
Ad Hoe Committee and the senior secured lenders of the LP Lintitics. 'The Maonitor supports the
Transition and Reorganization Agreement and has concluded that it is in the best interests ol a
broad ranpe of stakeholders of the CMI FEntities, the National Post Company, including its
ciployecs, suppliers and customers, and the 1P Latitics. Notice of this motion lus been given

1o seeured creditors tkely o he alfected by the order.

[40] In the absence of the lransition and Reorganization Agreement, it 1s hkely rthat the
National Post Company would be required to shut down resulting in the conscquent loss of
employment for maost or all the National Post Company’s cmployees. Under the National Post
Transition Agreement, all of the National Post Company cmployees will be ollered employment
and as noted in the affidavil of the moving partics. the National Post Compuany s oblications and

labilites under the pension plan will be assumed, subject to necessary approvals.

[41] No third party has expressed any inlerest in acquiring the National Post Company.
Indeed, al no tme did RIBC Dominion Sceuritics Ine. who was assisting in evaluating
recapitalization alternatives cver reecive any expression of inlerest [rom parties seeking 1o
acquire it. Similarly, while the need o transter the National Post has been in the public domain
since at least Octobor 6, 2009, the Monitor has not been contacted by any interested pacty with
respect to acquiring the business of the National Post Company. The Monitor has approved the
process leadmg to the sale and also has conducted a liquidation analysis that causcd it to

conclude that the proposed disposition is the most beuelicial outcome. There has been full
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consultation with ereditors and as noted by the Monitor, the Ad Tloc Committee serves as a good
proxy for the unsecured creditor group as o whole, 1 am satistied that the consideration is
reasonable and fair given the evidence on estimated liquidation value and the Fact that there 1s no

other poing concern option available.

[42] The remaming seetion 36 factor to consider is section 36(7) which provides that the
courl should be satisfied that the company can and will make certain pension and employee
related payments that would have been required it the court had sanctioned the compromise or
arrangement. In oral submissions, counscl for the CMT Entties confirmed that they had met the
requirements ol section 36. [t 1s agreed that the pension and employee liabilitics will be assumed
by the Transleree. Although present, the representative of the Superintendent of inancial
services was unopposed to the order requested. 1 and when a compromise and arrangement is
proposed, the Monitor 15 asked to make the necessary inguiries and report to the court on the

status of those payments.

slay Extension

[43]  The CMI Lnttes are continuing o work with their various stakeholders on the
preparation and fling ol a proposed plan ol arrangement and additional tme 15 required. An
extension ol the stay of proceedings 1s necessary to provide stability during that time. The cash
flow forecast sugpests that the CMI LEotiues have sufficicut available cash resources during the
requested extension period, The Monitor supports the extension and nobody was opposcd. 1
accept the statements of the CMI Lntties and the Monitor that the CMI Fntities have acted, and

arc continuing to act, i1 cood faith and with duc difigence. In my view 11 1s appropriate to extend

el )

Pepall J.

the stay to January 22, 2010 as cequested,

Released: Novomber F2, 2009
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