BETWEEN:

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

Court File No.: CV-10-8647-00CL

IN THE MATTER OF THE RECEIVERSHIP OF
SKYSERVICE AIRLINES INC.

THOMAS COOK CANADA INC.

Applicant

SKYSERVICE AIRLINES INC.

Respondent

CROSS-MOTION RECORD

(Motion regarding the Sunwing Trust Claim, returnable February 13, 2012)

January 27, 2012

12534593.2

BLAKE, CASSELS & GRAYDON LLP
Barristers and Solicitors

199 Bay Street

Suite 4000, Commerce Court West
Toronto, Ontario M5L 1A9

Steven J. Weisz
Tel: 416-863-2616
Email: steven.weisz/cwblakes.com

Katherine McEachern

Tel: 416-863-2566

Email: katherine.mceachern/@blakes.com
Fax: 416-863-26353

Lawyers for Sunwing Tours Inc.



TO:

AND TO:

12534593.2

MCCARTHY TETRAULT LLP
Suite 5300, P.O. Box 48

Toronto Dominion Bank Tower
Toronto, ON MS5K 1E6

James D. Gage
Tel:  (416) 601-7539
Email: jeage(@mccarthy.ca

Geoff Hall
Tel:  (416) 601-7856
Email: ghall@mccarthy.ca

Heather L. Meredith
Tel:  (416) 601-8342
Email: hmeredith@mccarthy.ca
Fax: (416) 868-0673

Lawyers for FTI Consulting Canada Inc.

THE SERVICE LIST



SERVICE LIST

TO: OSLER, HOSKIN & HARCOURT LLP
P.O. Box 50
1 First Canadian Place
Toronto, ON M5X 1BS

John MacDonald
Tel:  416-862-5672
E-mail:jmacdonald@osler.com

Mary Paterson
Tel:  416-862-4924

E-mail:MPaterson(@osler.com

Steven Golick
Tel:  416-862-6704
E-mail:sgolick@osler.com

Fax: 416-862-6666

Lawyers for the applicant, Thomas Cook Canada, Ltd.

AND TO: BENNETT JONES LLP
One First Canadian Place
Suite 3400
100 King Street West, P.O. Box 130
Toronto, ON M3K 1A4

Mark S. Laugesen
Tel:  416-777-4802
Fax: 416-863-1716
E-mail:laugesenm(@bennettjones.ca

Lawyers for Gibralt Capital Corporation

AND TO: HEENAN BLAIKIE LLP
Bay Adelaide Centre
P.O. Box 2900
333 Bay Street, Suite 2900
Toronto, Ontario M5H 2T4

J. Scott Martyn
Tel:  416-643-6901
E-mail: smartyn@heenan.ca

Lawyers for Millard Air



AND TO: BLAKE, CASSELS & GRAYDON LLP
199 Bay Street
Suite 2800, Commerce Court West
Toronto ON M5L 1A9

Linc Rogers
Tel:  416-863-4168

E-mail: linc.rogers(@blakes.com

Steven J. Weisz
Tel:  416-863-2616
E-mail:steven.weisz@blakes.com

Christopher Burr
Tel:  416-863-3301

E-mail:chris.burr@blakes.com

Cathy Beagan Flood
Tel:  416-863-2269
E-mail:cbe@blakes.com

Nathan Cheifetz
Tel:  416-863-2969
E-mail:nathan.cheifetz@blakes.com

Fax: 416-863-2653
Lawyers for Sunwing Tours Inc. and Thomson Airways Limited

AND TO: BLAKE, CASSELS & GRAYDON LLP
199 Bay Street
Suite 2800, Commerce Court West
Toronto ON MS5L 1A9

Pamela L. J. Huff
Tel:  416-863-2858
E-mail: pamela.huff@blakes.com

Fax: 416-863-26353

Lawyers for C.I.T. Leasing Corporation

DOCS #1177015



AND TO: KOSKIE MINSKY LLP
Suite 900-20 Queen Street West
Toronto, ON MS5H 3R3

Demetrios Yiokaris
Tel:  416-595-2130
E-mail:dyiokaris@kmlaw.ca
Fax: 416-204-2810

Lawyers for Skyservice Cabin Crew Association

AND TO: BLAKE, CASSELS & GRAYDON LLP
199 Bay Street
Suite 2800, Commerce Court West
Toronto ON M5L 1A9

Donald Gray

Tel:  416-869-5998

E-mail: donald.gray@blakes.com
Fax: 416-350-6942

Auriol Marasco
Tel:416-863-2788
E-mail: auriol.marasco(@blakes.com

Lawyers for AerCo Limited/AerCap Ireland Limited. GE Commercial Aviation
Services, Limited, Celestial Aviation Trading 23 Limited, Jetscape, Inc., [AI V,
Inc., Mitsubishi Corporation, MCAP Europe Limited and ORIX Aviation Systems
Limited

DOCS #1771 35



-4 -

AND TO: GOWLING LAFLEUR HENDERSON LLP
1 First Canadian Place
100 King Street West
Suite 1600
Toronto, ON MSX 1G5

Clifton P. Prophet
Tel:  416-862-3509
E-mail:clifton.prophet@gowlings.com

Patrick Shea
Tel:  416-369-7399
E-mail:patrick.shea@gowlings.com

Frank Lamie

Tel:  416-862-3609
E-mail:frank.lamie@gowlings.com
Fax: 416-862-7661

Lawyers for NAV CANADA

AND TO: OSLER, HOSKIN & HARCOURT LLP
P.O. Box 50
1 First Canadian Place
Toronto, ON M3X 1BS§

Rupert H. Chartrand
Tel:  416-862-6575
E-mail:rchartrand(@osler.com

Shawn Irving
Tel:  416-862-4733

E-mail:sirving(@osler.com

Allan Coleman
Tel: 416-862-4941
E-mail:acoleman(@osler.com

Fax: 416-862-6666

Lawyers for Greater Toronto Airports Authority and
Ottawa MacDonald-Cartier International Airport Authority

DOCS #117701 5



AND TO:

AND TO:

DOCS #1177015

CALEY WRAY
1600-65 Queen Street West,
Toronto, ON MS5H 2M5

Jesse B. Kugler

Tel:  416-775-4677
E-mail:kuglerj@caleywray.com
Fax: 416-366-3293

Solicitor’s for SkyCap, Union representing company’s pilots

AIKINS, MACAULAY & THORVALDSON LLP
30th Floor

360 Main Street

Winnipeg. Manitoba R3C 4G1

JJ Burnell

Tel:  204-957-4663
E-mail:jjbb@aikins.com
Fax: 204-957-4285

Allan F. Foran

Tel: 204-957-4664
Email: aff@aikins.com
Fax:  204-957-4240

CHAITONS LLP
5000 Yonge St.
Toronto, ON M2N 7E9

Harvey Chaiton

Tel:  416-218-1129
E-mail:harvey@chaitons.com
Fax: 416-218-1849

Doug Bourassa

Tel:  416-218-1145
E-mail:doug(@chaitons.com
Fax: 416-218-1845

Lawyers for Winnipeg Airports Authority



AND TO: GOODMANS LLP
Bay Adelaide Centre
333 Bay Street, Suite 3400
Toronto, ON M5H 287

John Keefe
Tel:  416-597-4268
E-mail:jkeefe@goodmans.ca

Julie Rosenthal
Tel: 416 597-4259
E-mail: jrosenthal(@goodmans.ca

Fax: 416-979-1234

Lawyers for Skyservice Investments Inc. and Ron Patmore, in his capacity as a
representative of the former minority sharecholders of Skyservice Airlines Inc.

AND TO: MCCARTHY TETRAULT LLP
66 Wellington Street West
Suite 5300, TD Bank Tower
Toronto Dominion Centre
Toronto, ON MS5K 1E6

James Gage
Tel:  416-601-7539
E-mail:jgage@meccarthy.ca

Geoff Hall
Tel:  416-601-7856

E-mail:ghall@mccarthy.ca
Heather Meredith

Tel:  416-601-8342
E-mail:hmeredith@mccarthy.ca

DOCS #1177013



AND TO: FTI CONSULTING INC.
TD Waterhouse Tower, Suite 2010
79 Wellington Street
Toronto, ON MS5K 1G8

Nigel D. Meakin
Tel:  416-649-8065
E-mail:nigel.meakin@fticonsulting.com

Jamie Engen
E-mail:Jamie.Engen(@fticonsulting.com

Jodi Porepa
E-mail:Jodi.porepa@fticonsulting.com

Fax: 416-649-8101
Appointed Receiver of Skyservice Airlines Inc.

AND TO: CAW-CANADA
205 Placer Court
Toronto ON M2H 2HY

Lewis Gottheil

Tel:  416-495-3776
E-mail:lewis.gottheil@caw.ca
Farah Baloo

Tel:  416-718-8476
E-mail:farah.baloo@caw.ca

Fax: 416-495-3786

Lawyers for National Automobile, Aerospace, Transportation and General
Workers Union of Canada (CAW-Canada) and its Local 2002

DOCS #1177013



AND TO:

AND TO:

AND TO:

DOCS #1177013

-8

FRASER MILNER CASGRAIN LLP
1 First Canadian Place

100 King Street West

Toronto ON M5X 1B2

Daniel R. Dowdall
Tel:  416-863-4700
E-mail:dan.dowdall{@fmc-law.com

Jane O. Dietrich
Tel:  416-863-4467
E-mail:jane.dietrich@fmc-law.com

Kate Stigler
Tel:  416-862-3482
E-mail:kate.stigler@fmc-law.com

Fax: 416-863-4592
[Lawyers for International Lease Finance Corporation

MINDEN GROSS LLP
145 King Street West, Suite 2200
Toronto ON MSH 4G2

Timothy R. Dunn

Tel:  416-369-4335
E-mail:tdunn@mindengross.com
Fax: 416-864-9223

Lawyers for AeroMechanical Services Ltd.

WOOLGAR VANWIECHEN KETCHESON DUCOFFE LLP
70 The Esplenade. Suite 401
Toronto ON MSE 1R2

Christopher J. Cosgriffe

Tel:  416-867-1666
E-mail:ccosgriffe(@woolvan.com
Fax: 416-867-1434

Lawyers for Lutex Leasing Inc.



AND TO: SITA
1 London Gate
252-254 Blyth Road
Hayes, Middlesex
UB3 1BW
United Kingdom

Sean Stevenson, Group Credit Control Manager
Tel: +44 (0) 208 756 8350

Email: sean.stevenson(@sita.aero

SITA

770 Sherbrooke Street West
Suite 1600

Montreal, Quebec H3A 1G1

Diana Tomasseti, Legal Officer
Tel:  +1(514) 982-3502

E-mail:Diana. Tomassetti(@sita.aero
Fax: +1(514) 982-3592

AND TO: FASKEN MARTINEAU DUMOULIN LLP
333 Bay Street, Suite 2400
Bay Adelaide Centre, Box 20
Toronto. ON M5H 2T6

Stuart Brotman

Tel: 416-8635-5419
E-mail:sbrotman(@fasken.com
Fax: 416 364-7813

Lawyers for LTU

AND TO: HER MAJESTY THE QUEEN IN RIGHT OF THE PROVINCE OF
ONTARIO AS REPRESENTED BY THE MINISTER OF FINANCE
33 King Street West. 6th Floor.
PO Box 620
Oshawa, ON LIH 8E9

Kevin J. O’Hara
E-mail: kevin.ohara(@ontario.ca

Ministry of Finance

DOCS #117701435



AND TO:

AND TO:

AND TO:

AND TO:

DOCS #1177013

-10 -

DEPARTMENT OF JUSTICE ONTARIO REGIONAL OFFICE
PO Box 36, Exchange Tower

3400-130 King Street West

Toronto, ON M5X 1K6

Diane Winters
Tel: 416.973.3172
Fax: 416.973.0810

Email: diane.winters(@justice.gc.ca
Department of Justice

MINISTRY OF REVENUE
Revenue Collections Branch
Insolvency Unit

33 King St. West

PO Box 627

Oshawa ON L1H 8H5

L. Parent — Insolvency Officer
Tel: 1-866-668-8297 ext: 18562
E-mail:larry.parent@fin.gov.on.ca
Fax: 905-436-4524

BLANEY MCMURTRY LLP
2 Queen Street East. Suite 1500
Toronto ON MS5C 3G5

Liou Brzezinski

Tel:  416-593-2952
E-mail:1brzezinski(@blaney.com
Fax: 416-593-5437

Lawyers for Quiettouch Inc.

HEICO CORPORATION
825 Brickell Bay Drive
Suite 1644

Miami, FL 33131

Joseph W. Pallot

Tel:  (305) 374-1745 / (954) 744-7576
E-mail: jpallot@heico.com

Fax: (305)374-6742

Counsel for Prime Air LLC



-11 -

AND TO: STEWART MCKELVEY
Suite 900, Purdy's Wharf Tower 1
1959 Upper Water Street
P.O. Box 997
Halifax NS B3J 2X2

Maurice P. Chiasson

Tel:  902.420.3200 / 902.420.3300
E-mail: mchiasson@smss.com

Fax:  902.496.6176

Counsel for STS

AND TO: ARINC INCORPORATED
2551 Riva Rd
Annapolis, MD 21401
USA

Richard Schwappach
Tel:  410-266-2108
E-mail:rschwapp(@arinc.com
Fax: 410-573-3278

AND TO: CONTINENTAL TRAVEL & TOURS LIMITED
Av. Abraham Lincoln 960
Santo Domingo, Santo Domingo 1083
Dominican Republic

Cristina Nicolas
Tel: (809) 562-9606
E-mail:cnicolas@ctt.com.do

AND TO: NASSAU FLIGHT SERVICES
Nassau Intl Airport
Nassau, NP AP59203
Bahamas

lan Mortemore

Tel:  242-377-8339
E-mail:imortemore@nassauflightservices.com
Fax: 242-377-5239

Cell:  242-557-5298

DOCS #1177015



AND TO:

AND TO:

AND TO:

AND TO:

AND TO:

DOCS #1177015

- 12 -

PETER SCHIRMAIER

86 Coloniale Way

Beaumont, Alberta T4X 1M3
Canada

Tel:  780-929-6711
E-mail:bigjetmech(@shaw.ca

SAI FUN CO

1480 Britannia Road West
Mississauga, ON L5V 2K4
Canada

Tel:  416-722-1392
E-mail:saifunso@hotmail.com

STEPHANIE BEATTIE
13 Denby

Port Dover, ON NOA 1N4
Canada

Stephanie Beattie
Tel:  519-583-0321
E-mail:steftbt@yahoo.com

TALISMAN MOVING SERVICES INC.
C12 - 1515 Matheson Blvd E

Mississauga. ON L4W 2P5

Canada

Ed Hodge
Tel:  905-290-9344
E-mail:talisman@rogers.com

Fax: 905-624-4711

UNITED STATES OF AMERICA
1100 L St. NW

Room 11002

Washington, DC 20005

USA

Office of Foreign Litigation

Tel:  202-514-7455
E-mail:jonathan.welch@usdoj.gov
Fax: 202-514-6584



AND TO:

DOCS #1177015

- 13 -

FASKEN MARTINEAU DUMOULIN LLP
333 Bay Street, Suite 2400

Bay Adelaide Centre, Box 20

Toronto ON M5H 2T6

Edmond F.B. Lamek

Tel: (416) 865-4506

Fax: (416) 364-7813

E-mail: elamek(@fasken.com
Lawyers for Air Transat



INDEX



Court File No.: CV-10-8647-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE RECEIVERSHIP OF

SKYSERVICE AIRLINES INC.
BETWEEN:
THOMAS COOK CANADA INC.
Applicant
-and-
SKYSERVICE AIRLINES INC.
Respondent

CROSS-MOTION RECORD
(Motion regarding the Sunwing Trust Claim, returnable February 13, 2012)

INDEX

TAB DOCUMENT PAGE NO.

1. Notice of Cross-Motion 1

12534593.2



TAB 1



Court File No.: CV-10-8647-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE RECEIVERSHIP OF
SKYSERVICE AIRLINES INC.

BETWEEN:

THOMAS COOK CANADA INC.
Applicant
-and-

SKYSERVICE AIRLINES INC.
Respondent

NOTICE OF CROSS-MOTION
(Motion for an Order declaring that the amounts claimed in the Sunwing Claim are subject to a
trust interest)

Sunwing Tours Inc. (now Sunwing Vacations Inc.) (“Sunwing™) will make a motion on
February 13, 2012 at 10:00 a.m. or as soon thereafter as the Court can accommodate. at 330
University Ave., Toronto, Ontario, to the judge presiding over the motion that has been brought
by FTI Consulting Canada Inc., in its capacity as court-appointed receiver (the “Receiver”) of
the property, assets and undertaking of Skyservice Airlines Inc. (“Skyservice™) by notice of

motion dated June 3. 2011.

PROPOSED METHOD OF HEARING: The motion is to be heard orally.

12517885.5



THE MOTION IS FOR:
a) an order:

1) declaring that funds in the amount of $2,329,473.00, held by the Receiver
in a segregated account, are subject to a trust in favour of Sunwing. do not
form part of the Skyservice estate and are not subject to any other court

ordered charges or security interests; and
i1) directing the Receiver to pay $2.329.473.00 to Sunwing forthwith;
b) in addition to (a) above, an order

i) imposing a constructive trust over funds in the amount of $1,183.977.08.
held by the Receiver in connection with the within receivership
proceedings, in favour of Sunwing, declaring that such funds do not form
part of the Skyservice estate and are not subject to any other court ordered

charges or security interests:; and
i1) directing the Receiver to pay $1,183.977.08 to Sunwing forthwith;
c) in the alternative to (a) and (b) above, an order:

1) imposing a constructive trust over funds in the amount of $3.513.450.08,
held by the Receiver in connection with the within receivership
proceedings, in favour of Sunwing, declaring that such funds do not form
part of the Skyservice estate and are not subject to any other court ordered

charges or security interests; and

11) directing the Receiver to pay $3.513.450.08 to Sunwing forthwith:
d) costs of this cross-motion on a partial indemnity basis; and
e) such further and other relief as this Honourable Court deems just.

12517885.5



THE GROUNDS FOR THE MOTION ARE:

Background

l.

12517885.5

Skyservice was a provider of charter flight services to two main customers, Thomas
Cook Canada Inc. (“Thomas Cook™) and Sunwing. Sunwing, an operator of package

tours and charter flights in Canada, purchased charter flight services from Skyservice.

On March 31, 2010, Thomas Cook, in its capacity as a secured creditor of Skyservice,
and with the foreknowledge and co-operation of Skyservice, brought an application
for the appointment of a receiver over the assets of Skyservice. No advance notice of

such application was given to Sunwing.

As a result of that application, the Receiver was appointed and Skyservice abruptly

ceased all operations on March 31, 2010.

The insolvency of Skyservice and this abrupt shutdown were complete surprises to

Sunwing.

As required by legislation, Sunwing paid for charter flights at least seven days in

advance of when such flights were scheduled to be provided by Skyservice.

Just days before the receivership and abrupt halt in services, Skyservice sent two
invoices to Sunwing, requesting payment for flights scheduled on and after March 31,
2010. Sunwing paid these invoices in full and as a result, paid over $3.5 million on

the eve of insolvency for flights that would never be provided.

Skyservice requested and accepted these payments when it knew that such flights

would never be provided.

Two days before the appointment of the Receiver, Skyservice identitied and
segregated payments it received entirely for future flights that would never be
provided. including $2.329.,473.00 paid by Sunwing. Skyservice segregated and held

these funds, evidencing its intention to create a trust with respect thereto.



Express or Implied Trust

9.

10.

11.

12.

In segregating the $2,329,473.00 received from Sunwing on account of future flights,

Skyservice effectively created a trust over these assets for the benefit of Sunwing.

All three certainties required for the creation of a trust are present in respect of these
assets. There is no uncertainty as to the subject matter of such trust (the
$2,329,473.00 which was identified and segregated) or the object of such trust

(Sunwing).

Certainty of intention can and should be inferred from the circumstances and conduct
of Skyservice. Skyservice’s actions in identifying and segregating these funds, on the
eve of its impending receivership, can only be explained as evidencing Skyservice’s
intention to hold these funds for the benefit of Sunwing. The explanations given by

Skyservice's management are consistent with and further demonstrate this intention.

A trust therefore exists with respect to the segregated $2,329,473.00 and such funds

must be paid over to Sunwing.

Constructive Trust

12517885.5

. Whether or not the Court finds an express or implied trust in respect of the segregated

$2.329.473.00. the Skyservice estate would be unjustly enriched if it were permitted
to retain the $3.513.450.08 it collected from Sunwing in respect of flights that

Skyservice did not intend to provide and did not in fact provide.

. There is no juristic reason for Skyservice to retain the monies it received from

Sunwing in these circumstances. Skyservice sought and received the monies in
question under the pretext that flights would be provided between March 31 and April

9, when it was apparent to Skyservice that this would not be the case.

. Sunwing had no choice but to pre-pay Skyservice for flights, as payment at least

seven days in advance was mandated by federal legislation. In this context, Sunwing

was not voluntarily a creditor of Skyservice.



16. Skyservice’s enrichment was not authorized by contract, statute, or any other
common law or equitable obligation. An examination of the conduct of the parties

and their legitimate expectations favour the imposition of a constructive trust.

17. Absent the imposition of a constructive trust, Sunwing will have no effective remedy
for its unjust enrichment claim and other creditors of Skyservice will reap a windfall

at Sunwing’s expense.

Rules and provisions relied upon

18. Sunwing relies upon:

a) The provisions of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3,

as amended;

b) The Air Transportation Regulations, S.O.R./88-58 made pursuant to the

Canada Transportation Act, S.C. 1996, ¢.10, as amended;

c) The provisions of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194, as

amended; and

d) Such further and other grounds as counsel may advise and this Honourable

Court may permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the

hearing of the motion:
a) A compendium of documents as follows:

1) The Affidavit of Mark Williams, sworn April 27, 2010 and the Exhibits

attached thereto, filed;

i) The Supplemental Affidavit of Mark Williams, sworn October 11, 2011
and the Exhibits attached thereto, filed;

125178855



b)

¢)

d)

125178855

iii)

iv)

vi)

vii)

viii)

The Pre-Appointment Report to the Court submitted by FTI Consulting
Canada Inc., in its capacity as Proposed Receiver dated March 31, 2010,
filed:

The Second Report of the Receiver dated June 10, 2010 (without
appendices), filed;

The Tenth Report of the Receiver dated June 2, 2011 (without appendices
other than Appendix “I"), filed;

The Answers to Written Questions for the Receiver, received December
22,2011, filed;

The Affidavit of Karim Nensi sworn March 31, 2010 and the Exhibits
attached thereto, filed; and

The Affidavit of Steven Golick, sworn September 15, 2011 and the

Exhibits attached thereto. filed;

A compendium of the Reports of the Receiver filed in these proceedings to date;

The pleadings and proceedings herein; and

Such further and other materials as counsel may advise and this Honourable Court

may permit.
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