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Introduction

[1] On May 14, 2009, Kim Orr Barristers PC, counsel to the representative plaintiff Mr. St.
Clair Pennyfeather (“Plaintiff’s Counsel”), initiated the proposed class action (the “Class
Action”), which names as defendants Timminco Limited (*Timminco”), a third party, Photon
Consulting LLC, and certain of the directors and officers of Timminco, (the “Directors™).

[2] The Class Action focusses on alleged public misrepresentations that Timminco possessed
a proprietary metallurgical process that provided a significant cost advantage in manufacturing
solar grade silicon for use in manufacturing solar cells.

[3] Mr. Pennyfeather alleges that the representations were first made in March 2008, after
which the shares of Timminco gained rapidly in value to more than $18 per share by June 5,
2008. Subsequently, Mr. Pennyfeather alleges that as Timminco began to acknowledge
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problems with the alleged proprietary process, the share price fell to the point where the equity
was described as “penny stock™ prior to its delisting in January 2012,

[4] In the initial order, granted January 3, 2012 in the Companies’ Creditors Arrangement
Act., R.S.C. 1985, c. C-36, as amended (the “CCAA”) proceedings, Timminco sought and
obtained stays of all proceedings including the Class Action as against Timminco and the
Directors (the “Initial Order™).

[5] Timminco also obtained a Claims Procedure Order on June 15, 2012 (the “CPO”).
Among other things, the CPO established a claims-bar date of July 23, 2012 for claims against
the Directors. Mr. Pennyfeather did not file a proof of claim by this date.

[6] No CCAA plan has been put forward by Timminco and there is no intention to advance a
CCAA plan.

[7] Mr. Pennyfeather moves to lift the stay to allow the Class Action to be dealt with on the
merits against all named defendants and, if necessary, for an order amending the CPO to exclude
the Class Action from the CPO or to allow the filing of a proof of claim relating to those claims.

[8] The Class Action seeks to access insurance moneys and potentially the assets of
Directors.

[9] The respondents on this motion, (the Directors named in the Class Action), contend that
the failure to file a claim under the CPO bars any claim against officers and directors or
insurance proceeds.

[10] Neither Timminco nor the Monitor take any position on this motion.

[11]  For the reasons that follow, the motion of Mr. Pennyfeather is granted and the stay is
lifted so as to permit Mr. Pennyfeather to proceed with the Class Action.

The Stay and CPO

[12]  The Initial Order contains the relevant stay provision (as extended in subsequent orders):

24. This Court Orders that during the Stay Period... no Proceeding may be commenced
or continued against any former, current or future directors or officers of the Timminco
Entities with respect to any claim against the directors or officers that arose before the
date hereof and that relates to any obligations of the Timminco Entities whereby the
directors or officers are alleged under any law to be liable in their capacities as directors
or officers for the payment or performance of such obligations, until a compromise or
arrangement in respect of the Timminco Entities, if one is filed, is sanctioned by this
court or is refused by the creditors of the Timminco Entities or this Court.

[emphasis added]

[13] In May and June 2012, The Court approved sales transactions comprising substantially
all of the Timminco Entities’ assets. In their June 7, 2012 Motion, the Timminco Entities sought
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an extension of the Stay Period to “give the Timminco Entities sufficient time to, among other
things, close the transactions relating to the Successful Bid and carry out the Claims Procedure”.
The Timminco Entities sought court approval of a proposed claims procedure to “identify claims
which may be entitled to distributions of potential proceeds of the ... transactions...” The
Timminco entities took the position that the Claims Procedure was “a fair and reasonable method
of determining the potential distribution rights of creditors of the Timminco Entities”.

[14] The mechanics of the CPO are as follows. Paragraph 2(h) of the CPO defines the Claims
Bar Date as 5:00 p.m. on July 23, 2012. “D&O Claims” are defined in para. 2(f)(iii):

Any existing or future right or claim of any person against one or more of the
directors and/or officers of the Timminco Entity which arose or arises as a result
of such directors or officers position, supervision, management or involvement as
a director or officer of a Timminco Entity, whether such right, or the
circumstances giving rise to it arose before or after the Initial Order up to and
including this Claims Procedure whether enforceable in any civil, administrative,
or criminal proceeding (each a “D&0O Claim”) (and collectively the “D&O
Claims”), including any right:

a. relating to any of the categories of obligations described in paragraph 9 of
the Initial Order, whether accrued or falling due before or after the Initial
Order, in respect of which a director or officer may be liable in his or her
capacity as such;

b. in respect of which a director or officer may be liable in his or her
capacity as such concerning employee entitlements to wages or other debts
for services rendered to the Timminco Entities or any one of them or for
vacation pay, pension contributions, benefits or other amounts related to
employment or pension plan rights or benefits or for taxes owing by the
Timminco Entities or amounts which were required by law to be withheld
by the Timminco Entities;

¢. in respect of which a director or officer may be liable in his or her
capacity as such as a result of any act, omission or breach of duty; or

d. that is or is related to a penalty, fine or claim for damages or costs.
Provided however that in any case “Claim” shall not include an Excluded Claim.

[15] The CPO appears to bar a person who fails to file a D&O Claim by the Claims Bar Date
from asserting or enforcing the claim:

19. This Court orders that any Person who does not file a proof of a D&O Claim in
accordance with this order by the claims-bar date or such other later date as may be
ordered by the Court, shall be forever barred from asserting or enforcing such D&O
Claim against the directors and officers and the directors and officers shall not have any
liability whatsoever in respect of such D&O Claim and such D&O Claim shall be
extinguished without any further act or notification. [emphasis added]
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Mr. Pennvyfeather’s Position

[16] Mr. Pennyfeather advances a number of arguments. Most significantly, he argues that it
is not fair and reasonable to allow the defendants to bar and extinguish the Class Actions claims
through the use of an interim and procedural court order. He submits that the respondents attempt
to use the CCAA in a tactical and technical fashion to achieve a result unrelated to any legitimate
aspect of either a restructuring or orderly liquidation. The operation of the fair and reasonable
standard under the CCAA calls for the exercise of the Court’s discretion to lift the stay and, if
necessary, amend the CPO to either exclude the Class Action claims or permit submissions of a
class proof of claim.

[17] In support of this argument, Mr. Pennyfeather adds that there is no evidence that any of
the Directors who are defendants in the class action contributed anything to the CCAA process,
and that the targeted insurance proceeds are not available to other creditors. Thus, he submits, a
bar against pursuing these funds benefits only the insurance companies who are not stakeholders
in the restructuring or liquidation.

[18] Mr. Pennyfeather advances a number of additional arguments. Because I am persuaded
by this first submission, it is not necessary to discuss the additional arguments in great detail.
However, I will give a brief summary of these additional arguments below.

[19] First, Mr. Pennyfeather submits, since the stay was ordered, he has attempted to have the
stay lifted as it relates to the Class Action.

[20] . Second, Mr. Pennyfeather submits that the CPO did not permit the filing of representative
claims, unlike, for example, claims processed in Labourers’ Pension Fund of Canada and
Eastern Canada v. Sino-Forest Corporation, 2013 ONSC 1078, 100 C.B.R. (5th) 30.
Representative claims are generally not permitted under the CCAA and the solicitors for the
representative plaintiff do not act for class members prior to certification (see: Muscletech
Research and Development Inc. (Re) (2006), 25 C.B.R. (5th) 218 (Ont. S.C.)). Therefore, Mr.
Pennyfeather submits that the omission in the order obtained by the Timminco entities, of the
type of provision contained in the Sino-Forest Claims Order, precluded the action that they now
assert should have been taken.

[21]  Third, Mr. Pennyfeather responds to the significant argument made by the responding
parties that the CPO bars the claim. He submits that the Class Action, which alleges, inter alia,
misrepresentations and breaches of the Securities Act, R.S.0. 1990, c. S.5, is unaffected by the
CPO. There are several reasons for this. First, the CPO excludes claims that cannot be
compromised as a result of the provisions of s. 5.1(2) of the CCAA. Alternatively, even if Mr.
Pennyfeather and other class members are not creditors pursuant to section 5.1(2), he submits
that Parliament has clearly intended to exclude claims for misrepresentation by directors
regardless of who brought them. In addition, insofar as the Class Action seeks to recover
insurance proceeds, the CPO did not, according to Mr. Pennyfeather, affect that claim.

[22] In summary, Mr. Pennyfeather’s most significant argument is that the CCAA process
should not be used in a tactical manner to achieve a result collateral to the proper purposes of the
legislation. The rights of putative class members should be determined on the merits of the Class
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Action, which are considerable given the evidence. Further, the lifting of the stay is fair and
reasonable in all of the circumstances.’

Directors’ Position

[23] Counsel to directors and officers named in the proposed class action, other than Mr.
Walsh (the “Defendant Directors”) submit there are three issues to be considered on the motion:
(a) should the CPO be amended to grant Mr. Pennyfeather the authority to file a claim on behalf
of the class members in the D&O Claims Procedure? (b) if Mr. Pennyfeather is granted the
authority to file a claim on behalf of the class members, should the claims-bar date be extended
to allow him the opportunity to file a late claim against the Defendant Directors? and (c) if Mr.
Pennyfeather is permitted to file a late claim against the Defendant Directors, should the D&O
stay be lifted to allow the proposed class action to proceed against the Defendant Directors?

[24] The Defendant Directors take the position that: (a) Mr. Pennyfeather does not have the
requisite authority and/or right to file a claim on behalf of the class action members and the CPO
and should not be amended to permit such; (b) if Mr. Pennyfeather is granted the authority to file
a claim on behalf of the class members, the claims-bar date should not be extended to allow Mr.
Pennyfeather to file a late claim; and (c¢) if Mr. Pennyfeather is permitted to file a late claim, the
D&O stay should not be lifted to allow the proposed class action to proceed against the
Defendant Directors.

[25] The Defendant Directors counter Mr. Pennyfeather’s arguments with a number of points.
They take the position that while they were holding office, they assisted with every aspect of the
- CCAA process, including (i) the sales process through which the Timminco Entities sold
substantially all of their assets and obtained recoveries for the benefit of their creditors; and (ii)
the establishment of the claims procedure, resigning only after the claims-bar date passed.

[26] The Defendant Directors also submit that Mr. Pennyfeather has been aware of, and
participated in, the CCAA proceedings since the weeks following the granting of the Initial
Order. They submit that at no time prior to this motion did Mr. Pennyfeather take any position on
the claims procedures established to seek the authority to file a claim on behalf of the class
members. They submit that, at this point, Mr. Pennyfeather is asking the court to exercise its
discretion to (i) amend the CPO to grant him the authority to file a claim on behalf of the class
members; (ii) extend the claims-bar date to allow him to file such claim; and (iii) lift the stay of
proceedings. They submit that Mr. Pennyfeather asks this discretion be exercised to allow him to
pursue a claim against the Defendant Directors which remains uncertified, is in part statute
barred, and lacks merit.

[27] Counsel to the Defendant Directors submits that the D&O Claims Procedure was initiated
for the purpose of determining, with finality, the claims against the directors and officers. They
submit that the D&O Claims Procedure has at no time been contingent on, tied to, or dependent
on the filing of a Plan of Arrangement by the Timminco Entities.

[28]  Simply put, the Defendant Directors submit that the CPO sets a claims-bar date of July
23, 2012 for claims against Directors and Mr. Pennyfeather did not file any Proof of Claim
against the Defendant Directors by the claims-bar date. Accordingly, they submit that the claims
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against the Defendant Directors contemplated by the Class Action are currently barred and
extinguished by the CPO.

[29]  The arguments put forward by Mr. Walsh are similar.

[30] Counsel to Mr. Walsh attempts to draw similarities between this case and Sino-Forest.
Counsel submits this is a case where Mr. Pennyfeather intentionally refused to file a Proof of
Claim in support of a securities misrepresentation claim against Timminco and its directors and
officers.

[31] They further submit that Mr. Pennyfeather is asking for the Court to exercise its
discretion in his favour to lift the stay of proceedings, in order to allow him to pursue a
proceeding which has been largely, if not entirely neutered by the Court of Appeal (leave to
appeal to the Supreme Court of Canada dismissed). They point out that just like in Sino-Forest,
to lift the stay would be an exercise in futility where the Court commented that “there is no right
to opt out of any CCAA process...by virtue of deciding, on their own volition, not to participate
in the CCAA process”, the objectors relinquished their right to file a claim and take steps, in a
timely way, to assert their rights to vote in the CCAA proceeding.

[32] Counsel to Mr. Walsh also takes the position that Mr. Pennyfeather’s only argument is a
strained effort to avoid the plain language of the CPO in an effort to say that his claim is an
“excluded claim” and therefore a Proof of Claim was never required. Even if Mr. Pennyfeather
was right, counsel to Mr. Walsh submits that Mr. Pennyfeather still would have been required to
file a Proof of Claim, failing which his claim would have been barred. Under the CPO, proofs of
such claims were still called for, even if they were not to be adjudicated.

[33] They note that Mr. Pennyfeather was aware of the CCAA proceeding and the Initial
Order. As early as January 17, 2012, counsel to Mr. Pennyfeather contacted counsel for
Timminco, asking for consent to lift the Stay.

[34] Counsel contends that the “excluded claim” language that Mr. Pennyfeather relies on is
not found in the definition of D&O Claim. Under the terms of the CPO, the language is a carve-
out from the larger definition of “claim”, not the subset definition of D&O Claim. As a result,
counsel submits that proofs of claim are still required for D&O Claims, regardless of whether
they are excluded claims. In that way, the universe of D&O Claims would be known, even if
excluded claims would ultimately not be part of a plan.

[35] Mr. Walsh also takes the position that Mr. Pennyfeather made an intentional decision not
to file a claim. Mr. Walsh emphasizes that Mr. Pennyfeather had full notice of the motion for the
CPO and chose not to oppose or appear on the motion. Further, at no time did Mr. Pennyfeather
request the Monitor apply to court for directions with respect to the terms of the CPO.

[36] Mr. Walsh submits he is prejudiced by the continuation of the Class Action and he wants
to get on with his life but is unable to do so while the claim is extant.
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Law and Analysis

[37] For the purposes of this motion, I must decide whether the CPO bars Mr. Pennyfeather
from proceeding with the Class Action and whether 1 should lift the stay of proceedings as it
applies to the Class Action. For the reasons that follow, I conclude that the CPO should not serve
as a bar to proceeding with the Class Action and that the stay should be lifted.

[38] As I explain below, the application of the claims bar order and lifting the stay are
discretionary. This discretion should be exercised in light of the purposes of both claims-bar
orders and stays under the CCAA. A claim bar order and a stay under the CCAA are intended to
assist the debtor in the restructuring process, which may encompass asset realizations. At this
point, Timminco’s assets have been sold, distributions made to secured creditors, no CCAA plan
has been put forward by Timminco, and there is no intention to advance a CCAA plan. It seems
to me that neither the stay, nor the claims bar order continue to serve their functional purposes in
these CCAA proceedings by barring the Class Action. In these circumstances, I fail to see why
the stay and the claim bar order should be utilized to obstruct the plaintiff from proceeding with
its Class Action.

The Purpose of Stay Orders and Claims-Bar Orders

[39] For the purposes of this motion, it is necessary to consider the objective of the CCAA
stay order. The stay of proceedings restrains judicial and extra-judicial conduct that could impair
the ability of the debtor company to continue in business and the debtor’s ability to focus and
concentrate its efforts on negotiating of a compromise or arrangement: Campeau v. Olympia &
York Developments Ltd. (1992), 14 C.B.R. (3d) 303 (Ont. S.C.).

[40]  Sections 2, 12 and 19 of the CCAA provide the definition of a “Claim” for the purposes
of the CCAA and also provide guidance as to how claims are to be determined. Section 12 of the
CCAA states

12. The court may fix deadlines for the purposes of voting and for the purposes of
distributions under a compromise or arrangement.

The use of the word “may” in s. 12 indicates that fixing deadlines, which includes granting a
claims bar order, is discretionary. Additionally, as noted above the CPO provided at para. 19 that
a D&O Claim could be filed on “such other later date as may be ordered by the Court”.

[41] Tt is also necessary to return to first principles with respect to claims-bar orders. The
CCAA is intended to facilitate a compromise or arrangement between a debtor company and its
creditors and shareholders. For a debtor company engaged in restructuring under the CCAA,
which may include a liquidation of its assets, it is of fundamental importance to determine the
quantum of liabilities to which the debtor and, in certain circumstances, third parties are subject.
It is this desire for certainty that led to the development of the practice by which debtors apply to
court for orders which establish a deadline for filing claims.

[42] Adherence to the claims-bar date becomes even more important when distributions are
being made (in this case, to secured creditors), or when a plan is being presented to creditors and
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a creditors’ meeting is called to consider the plan of compromise. These objectives are
recognized by s. 12 of the CCAA, in particular the references to “voting” and “distribution”.

[43] In such circumstances, stakeholders are entitled to know the implications of their actions,
The claims-bar order can assist in this process. By establishing a claims-bar date, the debtor can
determine the universe of claims and the potential distribution to creditors, and creditors are in a
position to make an informed choice as to the alternatives presented to them. If distributions are
being made or a plan is presented to creditors and voted upon, stakeholders should be able to
place a degree of reliance in the claims bar process.

[44]  Stakeholders in this context can also include directors and officers, as it is not uncommon
for debtor applicants to propose a plan under the CCAA that compromises certain claims against
directors and officers. In this context, the provisions of s. 5.1 of the CCAA must be respected.

[45] In the case of Timminco, there have been distributions to secured creditors which are not
the subject of challenge. The Class Action claim is subordinate in ranking to the claims of the
secured creditors and has no impact on the distributions made to secured creditors. Further, there
is no CCAA plan. There will be no compromise of claims against directors and officers. 1
accept that at the outset of the CCAA proceedings there may very well have been an intention on
the part of the debtor to formulate a CCAA plan and further, that plan may have contemplated
the compromise of certain claims against directors and officers. However, these plans did not
come to fruition. What we are left with is to determine the consequence of failing to file a timely
claim in these circumstances.

[46] = In the circumstances of this case, i.e., in the absence of a plan, the purpose of the claims
bar procedure is questionable. Specifically, in this case, should the claims bar procedure be used
to determine the Class Action?

[47] In my view, it is not the function of the court on this motion to determine the merits of
Mr. Pennyfeather’s claim. Rather, it is to determine whether or not the claims-bar order operates
as a bar to Mr. Pennyfeather being able to put forth a claim. It does not act as such a bar.

[48] It seems to me that CCAA proceedings should not be used, in these circumstances, as a
tool to bar Mr. Pennyfeather from proceeding with the Class Action claim. In the absence of a
CCAA proceeding, Mr. Pennyfeather would be in position to move forward with the Class
Action in the usual course. On a principled basis, a claims bar order in a CCAA proceeding,
where there will be no CCAA plan, should not be used in such a way as to defeat the claim of
Mr. Pennyfeather. The determination of the claim should be made on the merits in the proper
forum. In these circumstances, where there is no CCAA plan, the CCAA proceeding is, in my
view, not the proper forum.

[49] Similar considerations apply to the Stay Order. With no prospect of a compromise or
arrangement, and with the sales process completed, there is no need to maintain the status quo to
allow the debtor to focus and concentrate its efforts on negotiating a compromise or
arrangement. In this regard, the fact that neither Timminco nor the Monitor take a position on
this motion or argue prejudice is instructive.
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Applicability of Established Tests

[50] The lifting of a stay is discretionary. In determining whether to lift the stay, the court
should consider whether there are sound reasons for doing so consistent with the objectives of
the CCAA, including a consideration of (a) the balance of convenience; (b) the relative
prejudice to the parties; and (c) where relevant, the merits of the proposed action: Camwest
Global Communications Corp., Re, 2011 ONSC 2215, 75 C.B.R. (5th) 156, at para. 27.

[51] Counsel to Mr. Walsh submit that courts have historically considered the following
factors in determining whether to exercise their discretion to consider claims after the claims-bar
date: (a) was the delay caused by inadvertence and, if so, did the claimant act in good faith? (b)
what is the effect of permitting the claim in terms of the existence and impact of any relevant
prejudice caused by the delay; (c) if relevant prejudice is found, can it be alleviated by attaching
appropriate conditions to an order permitting late filing? and (d) if relevant prejudice is found
which cannot be alleviated, are there any other considerations which may nonetheless warrant an
order permitting late filing?

[52] These are factors that have been considered by the courts on numerous occasions (see, for
example, Sino-Forest, Re Sammi Atlas Inc. (1998), 3 C.B.R. (4th) 171 (Ont. Gen. Div.), Blue
Range Resource Corp. (Re), 2000 ABCA 285, 193 D.L.R. (4™ 314, leave to appeal to S.C.C.
refused, [2000] SCCA No. 648; Canadian Red Cross Society (Re) (2000), 48 C.B.R. (5th) 41
(Ont. S.C.); and Ivorylane Corp. v. Country Style Realty Lid., [2004] O.J. No. 2662 (S.C.)).

-[53] However, it should be noted that all of these cases involved a CCAA Plan that was
considered by creditors. :

[54] In the present circumstances, it seems to me there is an additional factor to take into
account: there is no CCAA Plan.

[55] I have noted above that certain delay can be attributed to the CCAA proceedings and the
impact of Green v. Canadian Imperial Bank of Commerce, 2014 ONCA 90, at the Court of
Appeal. That is not a full answer for the delay but a partial explanation.

[56] The prejudice experienced by a director not having a final resolution to the proposed
Class Action has to be weighed as against the rights of the class action plaintiff to have this
matter heard in court. To the extent that time constitutes a degree of prejudice to the defendants,
it can be alleviated by requiring the parties to agree upon a timetable to have this matter
addressed on a timely basis with case management.

[57] T have not addressed in great detail whether the CPO requires excluded claims to be filed.
In my view, it is not necessary to embark on an analysis of this issue, nor have I embarked on a
review of the merits. Rather, the principles of equity and fairness dictate that the class action
plaintiff can move forward with the claim. The claim may face many hurdles. Some of these
have been outlined in the factum submitted by counsel to Mr. Walsh. However, that does not
necessarily mean that the class action plaintiff should be disentitled from proceeding.
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[58] In the result, the motion of Mr. Pennyfeather is granted and the stay is lifted so as to
permit Mr. Pennyfeather to proceed with the Class Action. The CPO is modified so as to allow

Mzr. Pennyfeather to file his claim. >
LR NS 2T

Morawetz, R.S.J.

Date: July 7, 2014




