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Case Name:
Canwest Global Communications Corp. (Re)

IN THE MATTER OF the Companies' Creditors Arrangement Act,
R.S.C. 1985, C-36, as amended
AND IN THE MATTER OF a proposed plan of compromise or
arrangement of Canwest Global Communications Corp. and the
other applicants listed on Schedule "A"

{Editor's note;
Schedule A was not attached to the copy received from the
Court and therefore is not included in the judgment,]

[2009] O.J. No. 5379
61 C.B.R. (5th) 200
2009 CarswellOnt 7882

Court File No. CV-09-8241-O0CL

Ontario Superior Court of Justice
Commercial List

S.E. Pepall J.

Heard: December 8, 2009,
Judgment: December 15, 2009.

(52 paras.)

Bankruptcy and insolvency law -- Companies' Creditors Arrangement Act (CCAA) matters -- Compromises and
arrangements -- Claims -- Application in this Companies’' Creditors Arrangement Act matter for an order declaring that
the relief sought by the "GS Parties" was subject to an Oct. 6, 2009 stay of proceedings granted -- Cross-motion by the
GS Parties for an order lifting the stay so that they could pursue their motion challenging pre-filing conduct of the CMI
entities, etc., dismissed -- The substance and subject matter of the motion were certainly encompassed by the stay -- The
balance of convenience, the assessment of relative prejudice and the relevant merits favoured the position of the CMI
Entities on the lift stay motion.

Bankruptcy and insolvency law -- Proceedings -- Practice and procedure -- Stays -- Application in this Companies’
Creditors Arrangement Act matter for an order declaring that the relief sought by the "GS Parties” was subject to an
Oct. 6, 2009 stay of proceedings granted -- Cross-motion by the GS Parties for an order lifting the stay so that they
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could pursue their motion challenging pre-filing conduct of the CMI entities, etc., dismissed -- The substance and
subject matter of the motion were certainly encompassed by the stay -- The balance of convenience, the assessment of
relative prejudice and the relevant merits favoured the position of the CMI Entities on the lift stay motion.

Application by the CCAA applicants and the "CMI entities" for an order declaring that the relief sought by the "GS
parties" was subject to the stay of proceedings granted on Oct. 6, 2009. Cross-motion by GS Parties for an order lifting
the stay so they could pursue their motion challenging pre-filing conduct of the CMI entities, etc. The Ad Hoc
Committee of Noteholders and the Special Committee of the Board of Directors supported the position of the CMI
Entities. In essence, the GS Patrties' motion sought to undo the transfer of the CW Investments Co. shares from 441 to
CMI or to require CMI to petform and not disclaim the shareholders agreement as though the shares had not been
transferred.

HELD: GS Parties' motions dismissed, save for a portion dealing with para. 59 of the initial order on consent; CMI
Entities' motion granted with the exception of a strike portion, which was moot. The first issue was caught by the stay of
proceedings and the second was properly addressed if and when CMI sought to disclaim the shareholders agreement.
The substance of the GS Parties' motion was a "proceeding" subject to the stay under para. 15 of the initial order
prohibiting the commencement of all proceedings against or in respect of the CMI Entitites, or affecting the CMI
business or property. The relief sought would also involve "the exercise of any right or remedy affecting the CMI
business or the CMI property" which was stayed under para. 16 of the initial order. The substance and subject matter of
the motion were certainly encompassed by the stay. The real question was whether the stay ought to be lifted in this
case. If the stay were lifted, the prejudice to CMI would be great and the proceedings contemp lated by the GS Parties
would be extraordinarily distuptive. The GS Parties wete in no wotse position than any other stakeholder who was
precluded from relying on rights that arise upon an insolvency default. The balance of convenience, the assessment of
relative prejudice and the relevant merits favoured the position of the CMI Entities on the lift stay motion. The onus to
lift the stay was on the moving party. The stay was performing the essential function of keeping stakeholders at bay in
order to give CMI Entities a reasonable opportunity to develop a restructuring plan.

Statutes, Regulations and Rules Cited:

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, s, 32, s. 11.02

Counsel:

Lyndon Barnes, Alex Cobb and Shawn Irving for the CMI Entities.
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David Byers and Maria Konyukhova for the Monitor, FTI Consulting Canada Inc.
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REASONS FOR DECISION
S.E. PEPALL J.:--

Relief Requested

1 The CCAA applicants and partnerships (the "CMI Entities") request an order declaring that the relief sought by GS
Capital Partners VI Fund L.P., GSCP VI AA One Holding S.ar.1 and GS VI AA One Parallel Holding S.ar.1 (the "GS
Parties") is subject to the stay of proceedings granted in my Initial Order dated October 6, 2009, The GS Parties bring a
cross-motion for an order that the stay be lifted so that they may pursue their motion which, among other things,
challenges pre-filing conduct of the CMI Entities. The Ad Hoc Committee of Noteholders and the Special Committee of
the Board of Directors support the position of the CMI Entities. All of these stakeholders are highly sophisticated. Put
differently, no one is a commercial novice. Such is the context of this dispute,

Background Facts

2 Canwest's television broadcast business consists of the CTLP TV business which is comprised of 12 free-to-air
television stations and a portfolio of subscription based specialty television channels on the one hand and the Specialty
TV Business on the other. The latter consists of 13 specialty television channels that are operated by CMI for the
account of CW Investments Co, and its subsidiaries and 4 other specialty television channels in which the CW
Investments Co. ownership interest is less than 50%.

3 The Specialty TV Business was acquired jointly with Goldman Sachs from Alliance Atlantis in August, 2007, In
January of that year, CMI and Goldman Sachs agreed to acquire the business of Alliance Atlantis through a jointly
owned acquisition company which later became CW Investments Co. It is a Nova Scotia Unlimited Liability
Corporation ("NSULC"),

4  CMI held its shares in CW Investments Co. through its wholly owned subsidiary, 4414616 Canada Inc, ("441").
According to the CMI Entities, the sole purpose of 441 was to insulate CMI from any liabilities of CW Investments Co.
As a NSULC, its shareholders may face exposure if the NSULC is liquidated or becomes bankrupt. As such, 441 served
as a "blocker" to potential liability. The CMI Entities state that similarly the GS parties served as "blockers" for
Goldman Sachs' part of the transaction,

5 According to the GS Parties, the essential elements of the deal were as follows:

(i) GS would acquire at its own expense and at its own risk, the slower growth businesses;

(ii)  CW Investments Co. would acquire the Specialty TV Business and that company would
be owned by 441 and the GS Parties under the terms of a Shareholders Agreement;

(iif) ~ GS would assist CW Investments Co. in obtaining separate financing for the Specialty TV
Business;

(iv)  Eventually Canwest would contribute its conventional TV business on a debt free basis to
CW Investments Co. in return for an increased ownership stake in CW Investments Co.

6 The GS Parties also state that but for this arrangement, Canwest had no chance of acquiring control of the Specialty
TV Business. That business is subject to regulation by the CRTC, Consistent with policy objectives, the CRTC had to
satisfy itself that CW Investments Co. was not controlled either at law or in fact by a non-Canadian,

7 A Shareholders Agreement was entered into by the GS parties, CMI, 441, and CW Investments Co. The GS Parties
state that 441 was a critical party to this Agreement. The Agreement reflects the share ownership of each of the parties
to it: 64.67% held by the GS Parties and 35.33% held by 441. It also provides for control of CW Investments Co. by
distribution of voting shares: 33.33% held by the GS Parties and 66.67% held by 441, The Agreement limits certain
activities of CW Investments Co. without the affirmative vote of a director nominated to its Board by the GS Parties,
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The Agreement provides for call and put options that are designed to allow the GS parties to exit from the investment in
CW Investments Co. in 2011, 2012, and 2013, Furthermore, in the event of an insolvency of CMI, the GS parties have
the ability to effect a sale of their interest in CW Investments Co. and require as well a sale of CMI's interest. This is
referred to as the drag-along provision, Specifically, Article 6.10(a) of the Shareholders Agreement states:

Notwithstanding the other provisions of this Atticle 6, if an Insolvency Event occurs in respect of
CanWest and is continuing, the GS Parties shall be entitled to sell all of their Shares to any bona
fide Arm's Length third party or parties at a price and on other terms and conditions negotiated by
GSCP in its discretion provided that such third party or parties acquires all of the Shares held by
the CanWest Parties at the same price and on the same terms and conditions, and in such event,
the CanWest Parties shall sell their Shares to such third party or patties at such price and on such
terms and conditions. The Corporation and the CanWest Parties each agree to cooperate with and
assist GSCP with the sale process (including by providing protected purchasers designated by
GSCP with confidential information regarding the Corporation (subject to a customary
confidentiality agreement) and with access to management),

8 The Agreement also provided that 441 as shareholder could transfer its CW Investments Co. shares to its parent,
CMLI, at any time, by gift, assignment or otherwise, whether or not for value. While another specified entity could not be
dissolved, no prohibition was placed on the dissolution of 441. 441 had certain voting obligations that were to be carried
out at the direction of CMI Furthermore, CMI was responsible for ensuring the performance by 441 of its obligations
under the Shareholders Agreement.

9  On October 5, 2009, pursuant to a Dissolution Agreement between 441 and CMI and as part of the winding-up and
distribution of its property, 441 transferred all of its propetty, namely its 352,986 Class A shares and 666 Class B
preferred shares of CW Investments Co., to CMI. CMI undertook to pay and discharge all of 441's liabilities and
obligations. The material obligations were those contained in the Shareholders Agreement. At the time, 441 and CW
Investments Co. wete both solvent and CMI was insolvent. 441 was subsequently dissolved.

10  For the purposes of these two motions only, the parties have agreed that the court should assume that the transfer
and dissolution of 441 was intended by CMI to provide it with the benefit of all the prewisions of the CCAA
proceedings in relation to contractual obligations pertaining to those shares. This would presumably include both the
stay provisions found in section 11 of the CCAA and the disclaimer provisions in section 32 .

11 The CMI Entities state that CMI's interest in the Specialty TV Business is critical to the restructuring and
recapitalization prospects of the CMI Entities and that if the GS parties were able to effect a sale of CW Investments
Co. at this time, and on terms that suit them, it would be disastrous to the CMI Entities and their stakeholders. Even the
overhanging threat of such a sale is adversely affecting the negotiation of a successful restructuring or recapitalization
of the CMI Entities.

12 On October 6, 2009, I granted an Initial Order in these proceedings. CW Investments Co. was not an applicant.
The CMI Entities requested a stay of proceedings to allow them to proceed to develop a plan of arrangement or
compromise to implement a consensual "pre-packaged" recapitalization transaction. The CMI Entities and the Ad Hoc
Committee of 8% Noteholders had agreed on terms of such a transaction that were reflected in a support agreement and
term sheet. Those noteholders who support the term sheet have agreed to vote in favour of the plan subject to certain
conditions one of which is a requirement that the Shareholders Agreement be amended.

13 The Initial Order included the typical stay of proceedings provisions that are found in the standard form ordes
promulgated by the Commercial List Users Committee. Specifically, the order stated:

15.  THIS COURT ORDERS that until and including November 5, 2009, or such later date as this
Court may order (the "Stay Period"), no proceeding or enforcement process in any court or
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tribunal (each, a "Proceeding") shall be commenced or continued against or in respect of the CMI
Entities, the Monitor or the CMI CRA or affecting the CMI Business or the CMI Property, except
with the written consent of the applicable CMI Entity, the Monitor and the CMI CRA (in respect
of Proceedings affecting the CMI Entities, the CMI Property or the CMI Business), the CMI
CRA (in respect of Proceedings affecting the CMI Entities, the CMI property or the CMI
Business), the CMI CRA (in respect of Proceedings affecting the CMI CRA), or with leave of
this Court, and any and all Proceedings currently under way against or in respect of the CMI
Entities or the CMI CRA or affecting the CMI Business or the CMI Property are hereby stayed
and suspended pending further Order of this Court. In the case of the CMI CRA, no Proceeding
shall be commenced against the CMI CRA or its directors and officers without prior leave of this
Court on seven (7) days notice to Stonecrest Capital Inc.

16.  THIS COURT ORDERS that during the Stay Period, all rights and remedies of any individual,
firm, corporation, governmental body or agency, or any other entities (all of the foregoing,
collectively being "Persons" and each being a "Person") against or in respect of the CMI Entities,
the Monitor and/or the CMI CRA, or affecting the CMI Business or the CMI Property, are hereby
stayed and suspended except with the written consent of the applicable CMI Entity, the Monitor
and the CMI CRA (in respect of rights and remedies affecting the CMI Entities, the CMI
Property or the CMI Business), the CMI CRA (in respect of rights or remedies affecting the CMI
CRA), or leave of this Court, provided that nothing in this Order shall (i) empower the CMI
Entities to carry on any business which the CMI Entities are not lawfully entitled to carry on, (ii)
exempt the CMI Entities from compliance with statutory or regulatory provisions relating to
health, safety or the environment, (iii) prevent the filing of any registration to preserve or perfect
a security interest, or (iv) prevent the registration of a claim for lien,

14  The GS parties were not given notice of the CCAA application. On November 2, 2009, they brought a motion that,
among other things, seeks to set aside the transfer of the shares from 441 to CMI or, in the alternative, require CMI to
perform and not disclaim the Shareholders Agreement as if the shares had not been transferred. On November 10, 2009
the GS parties purported to revive 441 by filing Articles of Revival with the Director of the CBCA, The CMI Entities
were not notified nor was any leave of the court sought in this regard. In an amended notice of motion dated November
19, 2009 (the "main motion"), the GS Parties request an order:

(a) Setting aside and declaring void the transfer of the shares from 441 to CMI;

(b) declaring that the rights and remedies of the GS Parties in respect of the obligations of
441 under the Shareholders Agreement are not affected by these CCAA proceedings in
any way whatsoever;

(c) in the alternative to (a) and (b), an order directing CMTI to perform all of the obligations
that bound 441 immediately prior to the transfer;

(d)  in the alternative to (a) and (b), an order declaring that the obligations that bound 441
immediately prior to the transfer, may not be disclaimed by CMI pursuant to section 32 of
the CCAA or otherwise; and

(e) if necessary, a trial of the issues arising from the foregoing,.

15 They also requested an order amending paragraph 59 of the Initial Order but that issue has now been resolved and
I am satisfied with the amendment proposed.

16 The CMI Entities then brought a motion on November 24, 2009 for an order that the GS motion is stayed. Asin a
game of chess, on December 3, 2009, the GS Parties served a cross-motion in which, if required, they seek leave to
proceed with their motion,

17 In furtherance of their main motion, the GS Parties have expressed a desire to examine 4 of the 5 members of the
Special Committee of the Board of Directors of Canwest. That Committee was constituted, among other things, to
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oversee the restructuring, The GS Parties have also demanded an extensive list of documentary production. They also
seek to impose significant discovery demands upon the senior management of CanWest.

Issues

18 The issues to be determined on these motions are whether the relief requested by the GS Parties in their main
motion is stayed based on the Initial Order and if so, whether the stay should be lifted. In addition, should the relief
sought in paragraph 1(e) of the main motion be struck.

Positions of Parties

19 In brief, the parties' positions are as follows. The CMI Entities submit that the GS Parties' motion is a
"proceeding" that is subject to the stay under paragraph 15 of the Initial Order. In addition, the relief sought by them
involves "the exercise of any right or remedy affecting the CMI Business or the CMI Property" which is stayed under
paragraph 16 of the Initial Order. The stay is consistent with the purpose of the CCAA. They submit that the subject
matter of the motion should be caught so as to prevent the GS patties from gaining an unfair advantage over other
stakeholders of the CMI Entities and to ensure that the resources of the CMI Entities are devoted to developing a viable
restructuring plan for the benefit of all stakeholders. They also state that CMI's interest in CW Investments Co. is'a
significant portion of its enterprise value. They state further that their actions were not in breach of the Shareholders
Agreement and in any event, debtor companies are able to organize their affairs in order to benefit from the CCAA stay.
Furthermore, any loss suffered by the GS Parties can be quantified.

20 In paragraph 1(e) of the main motion, the GS parties seek to prevent CMI from disclaiming the obligations of 441
that existed immediately prior to the transfer of the shares to CML, If this relief is not stayed, the CMI Entities submit
that it should be struck out pursuant to Rule 25.11(b) and (¢) as premature and improper. They also argue that section 32
of the CCAA provides a procedure for disclaimer of agreements which the GS Parties improperly seek to circumvent.

21 Lastly, the CMI Entities state that the bases on which a CCAA stay should be lifted are very limited. Most of the
grounds set forth in Re Canadian Airlines Corp.! which suppott the lifting of a stay are manifestly inapplicable. As to
prejudice, the GS parties are in no worse position than any other stakeholder who is precluded from relying on rights
that arise on an insolvency default. In contrast, the prejudice to the CMI Entities would be debilitating and theit
resources need to be devoted to their restructuring. The GS Parties' rights would not be lost by the passage of time. The
GS Parties' motion is all about leverage and a desire to improve the GS Parties' negotiating position submits counsel for
the CMI Entities.

22 The Ad Hoc Committee of Noteholdets, as mentioned, supports the CMI Entities' position. In examining the
context of the dispute, they submit that the Shareholders Agreement permitted and did not prohibit the transfer of 441's
shares, Furthermore, the operative obligations in that agreement are obligations of CMI, not 441, It is the substance of
the GS Parties' claims and not the form that should govern their ability to pursue them and it is clearly encompassed by
the stay. The Committee relies on Chef Ready Foods Ltd. v. Hongkong Bank of Canada? in support of their position on
timing,

23 The Special Committee also supports the CMI Entities. It submits that the primary relief sought by the GS parties
is a declaration that their contracts to and with CW Investments cannot or should not be disclaimed. The debate as to
whether 441 could propetly be assimilated into CMI is no more than an alternate argument as to why such disclaimer
can or cannot occur. They state that the subject matter of the GS Parties' motion is premature,

24  The GS Parties submit that the stay does not prevent parties affected by the CCAA proceedings from bringing
motions within the CCAA proceedings themselves. The use of CCAA powers and the scope of the stay provided in the
Initial Order and whether it applies to the GS Parties' motion are proper questions for the court charged with supervising
the CCAA process. They also argue that the motion would facilitate negotiation between key patties, raises the
important preliminary issue of the proper scope and application of section 32 of the CCAA, and avoids putting the
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Monitor in the impossible position of having to draw legal conclusions as to the scope of CMI's power to disclaim, The
court should be concerned with pre-filing conduct including the reason for the share transfer, the timing, and CMI's
intentions,

25 Even if the stay is applicable, the GS parties submit that it should be lifted. In this regard, the court should
consider the balance of convenience, the relative prejudice to parties, and where relevant, the merits of the proposed
action, The court should also consider whether the debtor company has acted and is acting in good faith. The GS Parties
were the medium by which the Specialty TV Business became part of Canwest. Here, all that is being sought is a
reversal of the false and highly prejudicial start to these restructuring proceedings. It is necessary to take steps now to
protect a right that could be lost by the passage of time. The transfer of the shares exhibited bad faith on the part of
Canwest. 441 insulated CW Investments Co. and the Specialty TV Business from the insolvency of CMI and thereby
protected the contractual rights of the GS Parties. The manifest harm to the GS Parties that invited the motion should be
given weight in the court's balancing of prejudices, Concerns as to disruption of the restructuring process could be met
by imposing conditions on the lifting of a stay as, for example, the establishment of a timetable.

Discussion

(a) Legal Pringiples

26  First I will address the legal principles applicable to the granting and lifting of a CCAA stay.
27  The stay provisions in the CCAA are discretionary and are extraordinarily broad. Section 11.02 (1) and (2) states:

11.02 (1) A court may, on an initial application in respect of a debtor company, make an order on
any terms that it may impose, effective for the period that the court considers necessary, which
period may not be more than 30 days,

(a) staying, until otherwise ordered by the court, all proceedings taken or that might be taken
in respect of the company under the Bankruptcy and Insolvency Act or the Winding-up
and Restructuring Act;

(b)  restraining, until otherwise ordered by the court, further proceedings in any action, suit or
proceeding against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit or
proceeding against the company.

(2) A court may, on an application in respect of a debtor company other than an initial
application, make an order, on any terms that it may impose,

(a) staying until otherwise ordered by the court, for any period that the court considers
necessary, all proceedings taken or that might be taken in respect of the company under an
Act referred to in paragraph (1)(a);

(b)  restraining, until otherwise ordered by the court, further proceedings in any action, suit or
proceeding against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit or
proceeding against the company.

28 The underlying purpose of the court's power to stay proceedings has frequently been described in the case law, It
is the engine that drives the broad and flexible statutory scheme of the CCAA: Re Stelco Inc® and the key element of the
CCAA process: Re Canadian Airlines Corp.* The power to grant the stay is to be interpreted broadly in order to permit
the CCAA to accomplish its legislative purpose. As noted in Re Lehndorff General Partner Ltd.>, the power to grant a
stay extends to effect the position of a company's secured and unsecured creditors as well as other parties who could
potentially jeopardize the success of the restructuring plan and the continuance of the company, As stated by Farley J. in
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that case,

"It has been held that the intention of the CCAA is to prevent any manoeuvres for positioning
among the creditors during the period required to develop a plan and obtain approval of creditors.
Such manoeuvtes could give an aggressive cteditor an advantage to the prejudice of others who
are less aggressive and would undermine the company's financial position making it even less
likely that the plan will succeed. ... The possibility that one or more creditors may be prejudiced
should not affect the court's exercise of its authority to grant a stay of proceedings under the
CCAA because this affect is offset by the benefit to all creditors and to the company of
facilitating a reorganization. The court's primary concetns under the CCAA must be for the
debtor and all of the creditors."6 (Citations omitted)

29 The all encompassing scope of the CCAA is underscored by section 8 of the Act which precludes parties from
contracting out of the statute. See Chef Ready Foods Ltd. v. Hongkong Bank of Canada’ in this regard.

30 Two cases dealing with stays metit specific attention. Campeau v. Olympia & York Developments Ltd3 was a
decision granted in the early stages of the evolution of the CCAA. In that case, the plaintiffs brought an action for
damages including the loss of share value and loss of opportunity both against a company under CCAA protection and a
bank. The statement of claim had been served before the company's CCAA filing, The plaintiff sought to lift the stay to
proceed with its action. The bank sought an order staying the action against it pending the disposition of the CCAA
proceedings. Blair J, examined the stay power described in the CCAA, section 106 of the Coutts of Justice Act? and the
court's inherent jurisdiction. He refused to lift the stay and granted the stay in favour of the bank until the expiration of
the CCAA stay period. Blair J. stated that the plaintiff's claims may be addressed more expeditiously in the CCAA
proceeding itself.10 Presumably this meant through a claims process and a compromise of claims. The CCAA stay
precludes the litigating of claims comparable to the plaintiff's in Campeau. If it were otherwise, the stay would have no
meaningful impact.

31 The decision of Chef Ready Foods Ltd. v. Hongkong Bank of Canada is also germane to the case before me.
There, the Bank demanded payment from the debtor company and thereafter the debtor company issued instant trust
deeds to qualify for protection under the CCAA. The bank commenced proceedings on debenture security and the next
day the company sought relief under the CCAA. The court stayed the bank's enforcement proceedings. The bank
appealed the order and asked the appellate court to set aside the stay order insofar as it restrained the bank from
exercising its rights under its security. The B.C. Court of Appeal refused to do so having regard to the broad public
policy objectives of the CCAA.

32 As with the imposition of a stay, the lifting of a stay is discretionary. There are no statutory guidelines contained
in the Act. Accotding to Professor R.H. McLaren in his book "Canadian Commercial Reorganization: Preventing
Bankruptcy"!!, an opposing party faces a very heavy onus if it wishes to apply to the court for an order lifting the stay.
In determining whether to lift the stay, the court should consider whether there are sound reasons for doing so consistent
with the objectives of the CCAA, including a consideration of the balance of convenience, the relative prejudice to
parties, and where relevant, the merits of the proposed action; ICR Commercial Real Estate (Regina) Ltd. v. Bricore
Land Group Ltd.\2, That decision also indicated that the judge should consider the good faith and due diligence of the
debtor company.!3

33 Professor McLaren enumerates situations in which courts will lift a stay order. The first six were cited by Paperny
J. in 2000 in Re Canadian Airlines Corp.1* and Professor McLaren has added three more since then. They are:

1. When the plan is likely to fail.

2. The applicant shows hardship (the hardship must be caused by the stay itself and be independent
of any pre-existing condition of the applicant creditor).

3. The applicant shows necessity for payment (where the creditors' financial problems are created
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by the order or where the failure to pay the creditor would cause it to close and thus jeopardize
the debtor's company's existence).

4. The applicant would be significantly prejudiced by refusal to lift the stay and there would be no
resulting prejudice to the debtor company or the positions of creditors.

5. It is necessary to permit the applicant to take steps to protect a right which could be lost by the
passing of time.

6. After the lapse of a significant time period, the insolvent is no closer to a proposal than at the
commencement of the stay period.

7. There is a real risk that a creditor's loan will become unsecured during the stay period.

8. It is necessary to allow the applicant to perfect a right that existed prior to the commencement of
the stay period.

9. It is in the interests of justice to do so.

(b)  Application

34 Turning then to an application of all of these legal principles to the facts of the case before me, I will first consider
whether the subject matter of the main motion of the GS Parties is captured by the stay and then will address whether
the stay should be lifted.

35 In analyzing the applicability of the stay, I must examine the substance of the main motion of the GS Parties and
the language of the stay found in paragraphs 15 and 16 of my Initial Order.

36 In-essence, the GS Parties' motion seeks to:

) undo the transfer of the CW Investments Co. shares from 441 to CMI or
(ii)  require CMI to perform and not disclaim the Shareholders Agreement as though the
shares had not been transferred.

37 It seems to me that the first issue is caught by the stay of proceedings and the second issue is properly addressed if
and when CMI seeks to disclaim the Shareholders Agreement.

38 The substance of the GS Parties’ motion is a "proceeding” that is subject to the stay under paragraph 15 of the
Initial Order which prohibits the commencement of all proceedings against or in respect of the CMI Entities, or
affecting the CMI Business or the CMI Property. The relief sought would also involve "the exercise of any right or
remedy affecting the CMI Business or the CMI Property" which is stayed under paragraph 16 of the Initial Order.

39 When one examines the relief requested in detail, the application of the stay is clear, The GS Parties ask first for
an order setting aside and declaring void the transfer of the shares from 441. As the shares have been transferred to the
CMI Entities presumably pursuant to section 6.5(a) of the Shareholders Agreement, this is relief "affecting the CMI
Property". Secondly, the GS Parties ask for a declaration that the rights and remedies of the GS Parties in respect of the
obligations of 441 are not affected by the CCAA proceedings. This relief would permit the GS Parties to require CMI to
tender the shares for sale pursuant to section 6,10 of the Shareholders Agreement. This too is relief affecting the CMI
Entities and the CMI Property. Thirdly, they ask for an order directing CMI to perform all of the obligations that bound
441 prior to the transfer, This represents the exercise of a right or remedy against CMI and would affect the CMI
Business and CMI Property in violation of paragraph 16 of the Initial Order, This is also stayed by virtue of paragraph
15. Fourthly, the GS Parties seek an order declaring that the obligations that bound 441 prior to the transfer may not be
disclaimed. This both violates paragraph 16 of the Initial Order and also seeks to avoid the express provisions contained
in the recent amendments to the CCAA that address disclaimer.

40  Accordingly, the substance and subject matter of the GS Parties' motion are certainly encompassed by the stay. As
Mr. Barnes for the CMI Entities submitted, had CMI taken the steps it did six months ago and the GS Parties
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commenced a lawsuit, the action would have been stayed. Certainly to the extent that the GS Patties are seeking the
freedom to exercise their drag along rights, these rights should be captured by the stay.

41 The real question, it seems to me, is whether the stay should be lifted in this case. In considering the request to lift
the stay, it is helpful to consider the context and the provisions of the Shareholders Agreement. In his affidavit sworn
November 24, 2009, Mr. Strike, the President of Corporate Development & Strategy Implementation of Canwest Global
and its Recapitalization Officer, states that the joint acquisition from Alliance Atlantis was intensely and very carefully
negotiated by the parties and that the negotiation was extremely complex and difficult. "Every aspect of the deal was
carefully scrutinized, including the form, substance and precise terms of the Initial Shareholders Agreement." The
Shareholders Agreement was finalized following the CRTC approval hearing. Among other things:

- Atticle 2.2 (b) provides that CMI is responsible for ensuring the performance by 441 of its
obligations under the Shareholders Agreement.

- Article 6.1 contains a restriction on the transfer of shares.

- Article 6.5 addresses permitted transfers. Subsection (a) expressly permits each
shareholder to transfer shares to a parent of the shareholder. CMI was the parent of the
shateholder, 441,

- Atrticle 6.10 provides that notwithstanding the other provisions of Article 6, if an
insolvency event occurs (which includes the commencement of a CCAA proceeding), the
GS Parties may sell their shares and cause the Canwest parties to sell their shares on the
same terms. This is the drag along provision.

- Article 6.13 prohibits the liquidation or dissolution of another company!5 without the
prior written consent of one of the GS Parties!S.

42  The recital of these provisions and the absence of any prohibition against the dissolution of 441 indicate that there
is a good arguable case that the Shareholders Agreement, which would inform the reasonable expectations of the
parties, permitted the transfer and dissolution.

43  The GS Parties are in no worse position than any othet stakeholder who is precluded from relying on rights that
arise upon an insolvency default. As stated in San Francisco Gifis Ltd. 17

"The Initial Order enjoined all of San Francisco's landlords from enforcing contractual insolvency
clauses. This is a common prohibition designed, at least in part, to avoid a creditor frustrating the
restructuring by relying on a contractual breach occasioned by the very insolvency that gave rise
to proceedings in the first place."!8

44  Similarly, in Norcen Energy Resources Ltd.1?, one of the debtor's joint venture partners in certain petroleum
operations was unable to rely on an insolvency clause in an agreement that provided for the immediate replacement of
the opetator if it became bankrupt or insolvent.

45  If the stay were lifted, the prejudice to CMI would be great and the proceedings contemplated by the GS Parties
would be extraordinarily disruptive. The GS Parties have asked to examine 4 of the 5 members of the Special
Committee. The Special Committee is a committee of the Board of Directors of Canwest. Its mandate includes, among
other things, responsibility for overseeing the implementation of a restructuring with respect to all, or part of the
business and/or capital structure of Canwest, The GS Parties have also requested an extensive list of documentary
production including all documents considered by the Special Committee and any member of that Committee relating to
the matters at issue; all documents considered by the Board of Directors and any member of the Board of Directors
relating to the matters at issue; all documents evidencing the deliberations, discussions and decisions of the Special
Committee and the Board of Directors relating to the matters at issue; all documents relating to the matters at issue sent
to or received by Leonard Asper, Derek Burney, David Drybrough, David Ketr, Richard Leipsic, John Maguire, Margot
Micillef, Thomas Strike, and Hap Stephen, the Chief Restructuring Adviser appointed by the court. As stated by Mr.
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Strike in his affidavit sworn November 24, 2009,

"The witnesses that the GS Parties propose to examine include the most senior executives of the
CMI Entities; those who are most intensely involved in the enormously complex process of
achieving a successful going concern restructuring or recapitalization of the CMI Entities,
Myself, Mr., Stephen, Mr. Maguire and the others are all working flat out on trying to achieve a
successful restructuring or recapitalization of the CMI Entities. Frankly, the last thing we should
be doing at this point is preparing for a forensic examination, in minute detail, over events that
have taken place over the past several months. At this point in the restructuring/recapitalization
process, the proposed examination would be an enormous distraction and would significantly
prejudice the CMI Entities' restructuring and recapitalization efforts."”

46  While Mr. McElcheran for the GS Parties submits that the examinations and the scope of the examinations could
be managed, in my view, the litigating of the subject matter of the motion would undermine the objective of protecting
the CMI Entities while they attempt to restructure. The GS Parties continue to own their shares in CW Investments Co.
as does CMI. CMI continues to operate the Specialty TV Business, Furthermore, CMI cannot sell the shares without the
involvement of the Monitor and the court, None of these facts have changed. The drag along rights are stayed (although
as Mr. McElcheran said, it is the cancellation of those rights that the GS Parties are concerned about.)

47 A key issue will be whether the CMI Parties can then disclaim that Agreement or whether they should be required
to perform the obligatiens which previously bound 441. This issue will no doubt arise if and when the CMI Entities
seek to disclaim the Shareholders Agreement, It is premature to address that issue now, Furthermore, section 32 of the
CCAA now provides a detailed process for disclaimer. It states:

32.(1) Subject to subsections (2) and (3), a debtor company may -- on notice given in the
prescribed form and manner to the other parties to the agreement and the monitor -- disclaim or
resiliate any agreement to which the company is a party on the day on which proceedings
commence under this Act. The company may not give notice unless the monitor approves the
proposed disclaimer or resiliation.

2) Within 15 days after the day on which the company gives notice under subsection (1), a party to
the agreement may, on notice to the other parties to the agreement and the monitor, apply to a
court for an order that the agreement is not to be disclaimed or resiliated.

3) If the monitor does not approve the proposed disclaimer or resiliation, the company may, on
notice to the other parties to the agreement and the monitor, apply to a court for an order that the
agreement be disclaimed or resiliated.

(4)  Indeciding whether to make the order, the court is to consider, among other things,

(a) whether the monitor approved the proposed disclaimer or resiliation;

(b)  whether the disclaimer or resiliation would enhance the prospects of a viable
compromise or arrangement being made in respect of the company; and

(c) whether the disclaimer or resiliation would likely cause significant financial
hardship to a party to the agreement.

48 Section 32, therefore, provides the scheme and machinery for the disclaimer of an agreement. If the monitor
approves the disclaimer, another party may contest it, If the monitor does not approve the disclaimer, permission of the
court must be obtained. It seems to me that the issues surrounding any attempt at disclaimer in this case should be
canvassed on the basis mandated by Parliament in section 32 of the amended Act.
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49  In my view, the balance of convenience, the assessment of relative prejudice and the relevant metits favour the
position of the CMI Entities on this lift stay motion. As to the issue of good faith, the question is whether, absent more,
one can infer a lack of good faith based on the facts outlined in the materials filed including the agreed upon admission
by the CMI Entities. The onus to lift the stay is on the moving party. I decline to exercise my discretion to lift the stay
on this basis.

50 Turning then to the factors listed by Professor McLaren, again I am not persuaded that based on the current state
of affairs, any of the factors are such that the stay should be lifted. In light of this determination, there is no need to
address the motion to strike paragraph 1(e) of the GS Parties' main motion.

51 The stay of proceedings in this case is performing the essential function of keeping stakeholders at bay in order to
give the CMI Entities a reasonable opportunity to develop a restructuring plan, The motions of the GS Parties are
dismissed (with the exception of that portion dealing with paragraph 59 of the Initial Order which is on consent) and the
motion of the CMI Entities is granted with the exception of the strike portion which is moot.

52 The Monitor, reasonably in my view, did not take a position on these motions. Its counsel, Mr. Byers, advised the
court that the Monitor was of the view that a commercial resolution was the best way to resolve the GS Parties' issues. It
is difficult to disagree with that assessment.

S.E.PEPALL J.
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REASONS FOR DECISION

PEPALL J.

[1] This motion addresses the legal characterization of claims of holders of preferred
shares in the capital stock of the applicant, Nelson Financial Group Ltd. (“Nelson™). The issue
before me is to determine whether such claims constitute equity claims for the purposes of

sections 6(8) and 22.1 of the Companies’ Creditors Arrangement Act (“CCAA”).
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Background Facts

[2] Nelson was incorporated pursuant to the Business Corporations Act of Ontatio in
September, 1990. Nelson raised money from investors and then used those funds to extend
credit to customers in vendor assisted financing programmes. It raised money in two ways. It
issued promissory notes bearing a rate of return of 12% per annum and also issued preference
shares typically with an annual dividend of 10%.! The funds were then lent out at significantly

higher rates of interest.

[3] The Monitor reported that Nelson placed ads in selected publications. The ads
outlined the nature of the various investment options. Term sheets for the promissory notes or
the preferred shares were then provided to the investors by Nelson together with an outline of the
proposed tax treatment for the investment. No funds have been raised from investors since

January 29, 2010.

(a) Noteholders

[4] As of the date of the CCAA filing on March 23, 2010, Nelson had issued 685
promissory notes in the aggregate principal amount of $36,583,422.89. The notes are held by

approximately 321 people.

! The Monitor is aware of six preferred shareholders with dividends that ranged from 10.5% to 13.75% per annum.,

2010 ONSC 6229 (CanLh)
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(b)  Preferred Shareholders

[5] Nelson was authorized to issue two classes of common shares and 2,800,000 Series A
preferred shares and 2,000,000 Series B preferred shares, each with a stated capital of $25.00.
The president and sole director of Nelson, Marc Boutet, is the owner of all of the issued and
outstanding common shares. By July 31, 2007, Nelson had issued to investors 176,675 Series A
preferred shares for an aggregate consideration of $4,416,925. During the subsequent fiscal year
ended July 31, 2008, Nelson issued a further 172,545 Series A preferred shares and 27,080
Series B preferred shares. These shares were issued for an aggregate consideration of

$4,672,383 net of share issue costs.

[6] The preferred shares are non-voting and take priority over the common shares, The
company’s articles of amendment provide that the preferred shareholders are entitled to receive
fixed preferential cumulative cash dividends at the rate of 10% per annum. Nelson had the
unilateral right to redeem the shares on payment of the purchase price plus accrued dividends.
At least one investor negotiated a right of redemption, Two redemption requests were

outstanding as of the CCAA4 filing date.

[7] As of the CCAA filing date of March 23, 2010, Nelson had issued and outstanding
585,916.6 Series A and Series B preferred shares with an aggregate stated capital of
$14,647,914. The preferred shares are held by approximately 82 people. As of the date of filing
of these CCAA proceedings, there were approximately $53,632 of declared but unpaid dividends

outstanding with respect to the preferred shares and $73,652.51 of accumulated dividends.

2010 ONSC 6228 {CanlLil)
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Investors subscribing for preferred shares entered into subscription agreements

described as term sheets. These were executed by the investor and by Nelson. Nelson issued

share certificates to the investors and maintained a share register recording the name of each

preferred shareholder and the number of shares held by each shareholder.

[9]

As reported by the Monitor, notwithstanding that Nelson issued two different series of

preferred shares, the principal terms of the term sheets signed by the investors were almost

identical and generally provided as follows:

[10]

the issuer was Nelson;
the par value was fixed at $25.00;
the purpose was to finance Nelson’s business operations;

the dividend was 10% per annum, payable monthly, commencing one month after
the investment was made;

preferred shareholders were eligible for a dividend tax credit;

Nelson issued annual T-3 slips on account of dividend income to the preferred
shareholders;

the preferred shares were non-voting (except where voting as a class was
required), redeemable at the option of Nelson and ranked ahead of common
shares; and

dividends were cumulative and no dividends were to be paid on common shares if
preferred share dividends were in arrears.

In addition, the Series B term sheet provided that the monthly dividend could be

reinvested pursuant to a Dividend Reinvestment Plan (“DRIP”).

2010 ONSC 8229 (CanLll)
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[11] The preferred shareholders were entered on the share register and received share
certificates. They were treated as equity in the company’s financial statements. Dividends were
received by the preferred shareholders and they took the benefit of the advantageous tax

treatment,

(c) Insolvency

[12] Mr. Boutet knew that Nelson was insolvent since at least its financial year ended
July 31, 2007. Nelson did not provide financial statements to any of the preferred shareholders

prior to, or subsequent to, the making of the investment.

(d) Ontario Securities Commission

[13] On May 12, 2010, the Ontario Securities Commission (“OSC”) issued a Notice of
Hearing and Statement of Allegations alleging that Nelson and its affiliate, Nelson Investment
Group Ltd., and various officers and directors of those corporations committed breaches of the
Ontario Securities Act in the course of selling preferred shares. The allegations include non-
compliance with the prospectus requirements, the sale of shares in reliance upon exemptions that
were inapplicable, the sale of shares to persons who were not accredited investors, and fraudulent
and negligent misrepresentations made in the course of the sale of shares. The OSC hearing has

been scheduled for the end of February, 2011.

e) Legal Opinion

[14] Based on the Monitor’s review, the preferred shareholders were documented as equity

on Nelson’s books and records and financial statements. Pursuant to court order, the Monitor

2010 ONSC 6228 (CanLll)
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retained Stikeman Elliott LLP as independent counsel to provide an opinion on the
characterization of the claims and potential claims of the preferred shareholders. The opinion
concluded that the claims were equity claims. The Monitor posted the opinion on its website and
also advised the preferred shareholders of the opinion and conclusions by letter. The opinion
was not to constitute evidence, issue estoppel or res judicata with respect to any matters of fact or
law referred to therein. The opinion, at least in part, informed Nelson’s position which was
supported by the Monitor, that independent counsel for the preferred shareholders was

unwarranted in the circumstances.

63) Development of Plan

[15] The Monitor reported in its Eighth Report that a plan is in the process of being
developed and that preferred shareholders would have their existing preference shares cancelled
and would then be able to claim a tax loss on their investment or be given a new form of

preference shares with rights to be determined.

Motion

[16] The holders of promissory notes are represented by Representative Counsel appointed
pursuant to my ordet of June 15, 2010. Representative Counsel wishes to have some clarity as to
the characterization of the preferred shareholders® claims. Accordingly, Representative Counsel
has brought a motion for an order that all claims and potential claims of the preferred
shareholders against Nelson be classified as equity claims within the meaning of the CCA44. In
addition, Representative Counsel requests that the unsecured creditors, which include the

noteholders, be entitled to be paid in full before any claim of a preferred shareholder and that the

2010 ONSC 6228 (CanLll)
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preferred shareholders form a separate class that is not entitled to vote at any meeting of
creditors. Nelson and the Monitor support the position of Representative Counsel. The OSC is

unopposed.

[17] On the return of the motion, some preferred shareholders were represented by counsel
from Templeman Menninga LLP and some were self-represented. It was agreed that the letters
and affidavits of preferred shareholders that were filed with the court would constitute their
evidence. Oral submissions were made by legal counsel and by approximately eight individuals.
They had many complaints. Their allegations against Nelson and Mr. Boutet range from theft,
fraud, misrepresentation including promises that their funds would be secured, operation of a
Ponzi scheme, breach of trust, dividend payments to some that exceeded the rate set forth in
Nelson’s articles, conversion of notes into preferred shares at a time when Nelson was insolvent,
non-disclosure, absence of a prospectus or offering memorandum disclosure, oppression,
violation of section 23(3) of the OBCA and of the Securities Act such that the issuance of the

preferred shares was a nullity, and breach of fiduciary duties.

[18] The stories described by the investors are most unfortunate. Many are seniors and
pensioners who have invested their savings with Nelson. Some investors had notes that were
rolled over and replaced with preference shares. Mr. McVey alleges that he made an original
promissory note investment which was then converted arbitrarily and without his knowledge into
preference shares. He alleges that the documents effecting the conversion did not contain his

authentic signature.

2010 ONSC 6228 {CanLll)
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[19] Mr. Styles states that he and his company invested approximately $4.5 million in
Nelson. He states that Mr. Boutet persuaded him to convert his promissory notes into preference
shares by promising a 13.75% dividend rate, assuring him that the obligation of Nelson to repay
would be treated the same or better than the promissory notes, and that they would have the same
or a priority position to the promissory notes. He then received dividends at the 13.75% rate
contrary to the 10% rate found in the company’s articles. In addition, at the time of the

conversion, Nelson was insolvent.

[20] In brief, Mr. Styles submits that:

(a) the investment transactions were void because there was no prospectus contrary to the
provisions of the Securities Act and the Styles were not accredited investors; the
preferred shares were issued contrary to section 23(3) of the OBCA in that Nelson was
insolvent at the relevant time and as such, the issuance was a nullity; and the conduct of
the company and its principal was oppressive contrary to section 248 of the OBCA; and

that

(b) the Styles’ claim is in respect of an undisputed agreement relating to the conversion of
their promissory notes into preferred shares which agreement is enforceable separate

and apart from any claim relating to the preferred shares.

The Issue

[21] Are any of the claims advanced by the preferred shareholders equity claims within
section 2 of the CCA4 such that they are to be placed in a separate class and are subordinated to

the full recovery of all other creditors?

2010 ONSC 8228 (CanlLll)
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[22] The relevant provisions of the CCAA are as follows.

Section 2 of the CCAA states:

In this Act,

“Claim” means any indebtedness, liability or obligation of any
kind that would be a claim provable within the meaning of section
2 of the Bankruptcy and Insolvency Act;

“Equity Claim” means a claim that is in respect of an equity
interest, including a claim for, among others,

(a)
(b)
(©)
(d)

(e)

a dividend or similar payment,
a return of capital,
a redemption or retraction obligation,

a monetary loss resulting from the ownership, purchase or
sale of an equity interest or from the rescission, or, in
Quebec, the annulment, of a purchase or sale of an equity
interest, or

contribution or indemnity in respect of a claim referred to in
any of paragraphs (a) to (d);”

“Equity Interest” means

(a)

(b)

Section 6(8) states:

in the case of a corporation other than an income trust, a
share in the corporation — or a warrant or option or another
right to acquire a share in the corporation — other than one
that is derived from a convertible debt, and

in the case of an income trust, a unit in the income trust —
or a warrant or option or another right to acquire a unit in
the income trust — other than one that is derived from a
convertible debt;

2010 ONSC 8229 (CanLil)
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No compromise ot arrangement that provides for the payment of
an equity claim is to be sanctioned by the court unless it provides
that all claims that are not equity claims are to be paid in full
before the equity claim is to be paid.

Section 22.1 states:

Despite subsection 22(1) creditors having equity claims are to be in

the same class of creditors in relation to those claims unless the

court orders otherwise and may not, as members of that class, vote

at any meeting unless the court orders otherwise.
[23] Section 2 of the Bankruptcy and Insolvency Act (“BI4”) which is referenced in section
2 of the CCAA provides that a claim provable includes any claim or liability provable in

proceedings under the Act by a creditor. Creditor is then defined as a person having a claim

provable as a claim under the Act.
[24] Section 121(1) of the BIA describes claims provable. It states:

All debts and liabilities, present or future, to which the bankrupt is subject on the
day on which the bankrupt becomes bankrupt or to which the bankrupt may
become subject before the bankrupt’s discharge by reason of any obligation
incurred before the day on which the bankrupt becomes bankrupt shall be deemed
to be claims provable in proceedings under this Act.

[25] Historically, the claims and rights of shareholders were not treated as provable claims
and ranked after creditors of an insolvent corporation in a liquidation. As noted by Laskin J.A.
in Re Central Capital Corporation’, on the insolvency of a company, the claims of creditors

have always ranked ahead of the claims of shareholders for the return of their capital. This

2(1996), 38 C.B.R. (3d) 1 (Ont. C.A.).

2010 ONSC 6229 {CanLll)
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principle is premised on the notion that shareholders are understood to be higher risk participants
who have chosen to tie their investment to the fortunes of the corporation. In contrast, creditors
choose a lower level of exposure, the assumption being that they will rank ahead of shareholders
in an insolvency. Put differently, amongst other things, equity investors bear the risk relating to

the integrity and character of management.

[26] This treatment also has been held to encompass fraudulent misrepresentation claims
advanced by a shareholder seeking to recover his investment: Re Blue Range Resource Corp. In
that case, Romaine J. held that the alleged loss derived from and was inextricably intertwined
with the shareholder interest. Similarly, in the United States, the Second Circuit Court of Appeal
in Re Stirling Homex Corp.* concluded that shareholders, including those who had allegedly
been defrauded, were subordinate to the general creditors when the company was insolvent. The
Court stated that “the real party against which [the shareholders] are seeking relief is the body of
general creditors of their corporation. Whatever relief may be granted to them in this case will
reduce the percentage which the general creditors will ultimately realize upon their claims.”
National Bank of Canada v. Merit Energy Ltd.”> and Earthfirst Canada Inc.® both treated claims

relating to agreements that were collateral to equity claims as equity claims, These cases dealt

32000, 15 C.B.R. (4 169.
4(1978) 579 F. 2d 206 (2™ Cir. Ct. of App.).
5(2001), 2001 CarswellAlta. 913, aff’d 2002 CarswellAlta 23 (Alta C.A.),

% (2009) 2009 CarswellAlta 1069.
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with separate indemnification agreements and the issuance of flow through shares. The separate
agreements and the ensuing claims were treated as part of one integrated transaction in respect of
an equity interest. The case law has also recognized the complications and delay that would

ensue if CCAA proceedings were mired in shareholder claims.

[27] The amendments to the CCA4 came into force on September 18, 2009. It is clear that
the amendments incorporated the historical treatment of equity claims. The language of section
2 is clear and broad. Equity claim means a claim in respect of an equity interest and includes,
amongst other things, a claim for rescission of a purchase or sale of an equity interest. Pursuant

to sections 6(8) and 22.1, equity claims are rendered subordinate to those of creditors.

[28] The Nelson filing took place after the amendments and therefore the new provisions
apply to this case. Therefore, if the claims of the preferred shareholders are properly
characterized as equity claims, the relief requested by Representative Counsel in his notice of

motion should be granted.

[29] Guidance on the appropriate approach to the issue of characterization was provided by
the Ontario Court of Appeal in Re Central Capital Corporation’. Central Capital was insolvent
and sought protection pursuant to the provisions of the CCA4. The appellants held preferred
shares of Central Capital. The shares each contained a right of retraction, that is, a right to

require Central Capital to redeem the shares on a fixed date and for a fixed price. One

7 Supra, note 2.

2010 ONSC 6229 (CanLil)
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shareholder exercised his right of retraction and the other shareholder did not but both filed
proofs of claim in the CCAA proceedings. In considering whether the two shareholders had
provable debt claims, Laskin J.A. considered the substance of the relationship between the
company and the shareholders. If the governing instrument contained features of both debt and
equity, that is, it was hybrid in character, the court must determine the substance of the
relationship between the company and the holder of the certificate, The Court examined the

parties’ intentions.

[30] In Central Capital, Laskin J.A. looked to the share purchase agreements, the
conditions attaching to the shares, the articles of incorporation and the treatment given to the
shares in the company’s financial statements to ascertain the parties’ intentions and determined

that the claims were equity and not debt claims.

[31] In this case, there are characteristics that are suggestive of a debt claim and of an
equity claim. That said, in my view, the preferred shareholders are, as their description implies,

shareholders of Nelson and not creditors. In this regard, I note the following,

(a) Investors were given the option of investing in promissory notes or preference shares
and opted to invest in shares. Had they taken promissory notes, they obviously would
have been creditors. The preference shares carried many attractions including income

tax advantages.

(b) The investors had the right to receive dividends, a well recognized right of a

shareholder.

2010 ONSC 8228 {CanLil)
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(¢) The preference share conditions provided that on a liquidation, dissolution or winding
up, the preferred shareholders ranked ahead of common shareholders. As in Central

Capital, it is implicit that they therefore would rank behind creditors.

(d) Although I acknowledge that the preferred shareholders did not receive copies of the
financial statements, nonetheless, the shares were treated as equity in Nelson’s

financial statements and in its books and records.

[32] The substance of the arrangement between the preferred shareholders and Nelson was
a relationship based on equity and not debt. Having said that, as I obsetved in 1. Waxman &
Sons.b, there is support in the case law for the proposition that equity may become debt. For
instance, in that case, I held that a judgment obtained at the suit of a shareholder constituted debt.
An analysis of the nature of the claims is thetefore required. If the claims fall within the
parameters of section 2 of the CCAA4, clearly they are to be treated as equity claims and not as

debt claims.

[33] In this case, in essence the claims of the preferred shateholders are for one or a
combination of the following:

(a) declared but unpaid dividends;

(b) unperformed requests for redemption;

(c) compensatory damages for the loss resulting in the purchased preferred shares now

being worthless and claimed to have been caused by the negligent or fraudulent

¥ (2008), 2008 CarswellOnt 1245.
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misrepresentation of Nelson or of persons for whom Nelson is legally responsible;

and

(d) payment of the amounts due upon the rescission or annulment of the purchase or

subscription for preferred shares.

[34] In my view, all of these claims fall within the ambit of section 2, are governed by
sections 6(8) and 22.1 of the CCAA, and therefore do not constitute a claim provable for the
purposes of the statute. The language of section 2 is clear and unambiguous and equity claims
include “a claim that is in respect of an equity interest” and a claim for a dividend or similar
payment and a claim for rescission. This encompasses the claims of all of the preferred
shareholders including the Styles whose claim largely amounts to a request for rescission or is in
respect of an equity interest. The case of National Bank of Canada v. Merit Energy Ltd. is
applicable in regard to the latter. In substance, the Styles’ claim is for an equity obligation. Ata
minimum, it is a claim in respect of an equity interest as described in section 2 of the CCAA.
Parliament’s intention is clear and the types of claims advanced in this case by the preferred
shareholders are captured by the language of the amended statute. While some, and most
notably Professor Janis Sarra'®, advocated a statutory amendment that provided for some judicial
flexibility in cases involving damages arising from egregious conduct on the part of a debtor

corporation and its officers, Parliament opted not to include such a provision. Sections 6(8) and

? Supra, note 5.

' “From Subordination to Parity: An International Comparison of Equity Securities Law Claims in Insolvency
Proceedings” (2007) 16 Int. Insolv. Re., 181.
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22.1 allow for little if any flexibility. That said, they do provide for greater certainty in the

appropriate treatment to be accorded equity claims.

[35] Thete are two possible exceptions. Mr. McVey claims that his promissory note should
never have been converted into preference shares, the conversion was unauthorized and that the
signatures on the term sheets are not his own. If Mr. McVey’s evidence is accepted, his claim
would be qua creditor and not preferred shareholder. Secondly, it is possible that monthly
dividends that may have been lent to Nelson by Larry Debono constitute debt claims. The
factual record on these two possible exceptions is incomplete. The Monitor is to investigate both
scenatios, consider a resolution of same, and report back to the court on notice to any affected

parties.

[36] Additionally, the claims procedure will have to be amended. The Monitor should
consider an appropriate approach and make a recommendation to the court to accommodate the
needs of the stakeholders. The relief requested in the notice of motion is therefore granted

subject to the two aforesaid possible exceptions.

Pepall J.

Released: November 16, 2010
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ENDORSEMENT

(Motion by the Applicants for a Sanction Order
and Cross-Motion of Certain Equity Holders)

[1]  The Applicants (collectively “Stelco) moved for:

(a)

(b)

(©
(d)

[2]  This relief was unopposed by any of the stakeholders except for various existing
shareholders of S (who may also be employees or retirees of Stelco). In particular there
was organized objection to the Plan, especially as in essence the Plan would eliminate the
existing sharcholders, by a group of shareholders (AGF Management Ltd., Stephen Stow,
Pollitt & Co., Levi Giesbrecht, Joe Falco and Phil Dawson) who have styled themselves as
“The Equity Holders” (“EH”). On December 23, 2005 the EH brought in essence a cross

a declaration that Stelco has complied with the provisions of the Companies’
Creditors Arrangement Act (“CCAA”) and the orders of this court made in

this CCAA proceeding;

a declaration that the Stelco plan of arrangement pursuant to the CCAA and
the reorganization of Stelco Inc. (“S”) under the Canada Business
Corporations Act (“CBCA”) (collectively the “Plan”) as voted on by the

affected creditors of Stelco is fair and reasonable;

an order sanctioning and approving the Plan; and

an order extending the Stay Period and Stay Date in the Initial Order until

March 31, 2006.

motion seeking the following relief:

(a)

(b)

(©)

(d)

An order extending the powers of the Monitor, Ernst & Young, in
order to conduct a sale of the entire Stelco enterprise as a going
concern through a sale of the common shares or assets of Stelco on
such terms and conditions as are considered fair;

An order authorizing and directing the Monitor to implement and to
take all steps necessary to complete and fulfill all requirements,
terms, conditions and steps of such a sale;

An order authorizing and directing the Monitor to conduct the sale
process in accordance with a plan for the sale process approved by
the court;

An order directing the Monitor to retain such fully independent
financial advisors and other advisors as necessary to conduct this
sale process;

2006 CanLll 1773 (ON SC}
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(h)
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[3]  Inits factum, the EH requested that the court adjourn approval of the Plan for 60
days and direct the Monitor to conduct an independent sale process for the shares of S, In
the attendances on January 17 and 18, 2006, the EH then asked that approval of the Plan be
adjourned for 30 days in order to see if there were expressions of interest for the shares of S

Page: 3

An order confirming that the powers granted herein to the Monitor
supersede any provision of any prior Order of this Court made in
the within proceedings to the extent that such provision of any prior
order is inconsistent with or contradictory to this order, or would
otherwise limit or hinder the power and authority granted to the
Monitor;

An order directing Stelco and its directors, officers, counsel, agents,
professional advisors and employees, and its Chief Restructuring
Officer, to cooperate fully with the Monitor with regard to this sale
process, and to provide the Monitor with such assistance as may be
requested by the Monitor or its independent advisors;

In the alternative, an order suspending the sanctioning of the
Proposed Plan of Arrangement, approved by the creditors on
December 9, 2005, for a period of two months from the date of
such order, so that the Monitor may conduct the independent sale
process that may result in a more profitable outcome for all
stakeholders, including the Equity Holders;

In the further alternative, an order lifting the Companies’ Creditors
Arrangement Act stay of proceedings in respect of Stelco without
approving the Plan of Arrangement, as approved by the creditors on
December 9, 2005, pursuant to such terms as are just and are
directed by court; and

Such further and other relief as counsel may advise and this
Honourable Court may permit.

forthcoming in the interim.

[4] [ indicated that I would defer my consideration of the adjournment request until
after I had had submissions on the motions before me as set out above. I also indicated that
while there did not appear to be any concern by anyone including the EH as to the first two
elements concerning CCAA plan sanctioning as discussed in Re Algoma Steel Inc. (2001),

30 C.B.R. (4™ 1 (Ont. S.C.J.) at p. 3:

In a sanction hearing under the Companies' Creditors Arrangement Act
("CCAA") the general principles to be applied in the exercise of the
court's discretion are:

(@)

There must be strict compliance with all statutory requirements and
adherence to the previous orders of the court;

2006 CanlLil 1773 (ON SC)
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(b)  All materials filed and procedures carried out must be examined to
determine if anything has been done or purported to be done which
is not authorized by the CCAA; and

(¢) The Plan must be fair and reasonable.

See Northland Properties Ltd., Re (1988), 73 C.B.R. (N.S.) 175 (B.C.
S.C.), affirmed Northland Properties Ltd. v. Excelsior Life Insurance Co.
of Canada (1989), 73 C.B.R. (N.S.) 195 (B.C. C.A.) at p. 201; Campeau
Corp., Re (1992), 10 C.B.R. (3d) 104 (Ont. Gen. Div.) at p. 109; Olympia
& York Developments Lid. v. Royal Trust Co. (1993), 12 O.R. (3d) 500
(Ont. Gen. Div.) at p. 506; Sammi Atlas Inc., Re (1998), 3 C.B.R. (4th)
171 (Ont, Gen, Div. [Commercial List]), at pp. 172-3; Canadian Airlines
Corp., Re, [2000] 10 W.W.R. 269 (Alta. Q.B.), leave to appeal dismissed,
[2000] 10 W.W.R. 314 (Alta. C.A. [In Chambers]).

it would not be sufficient to only deal in this hearing with the third test of whether the Plan
was fair and reasonable (including the aspect of “fair, reasonable and equitable” as
discussed in Sammi). Rather the court also had to be concerned as to whether the Plan was
implementable. In other words, it would be futile and useless for the court to approve a
plan which stood no reasonable prospect of being implemented. That concern of the court
had been raised by my having been alerted by the Monitor in its 46™ Report at paragraphs
8-9:

8.  The Monitor has had discussions with the proposed ABL lenders,
Tricap, the Province and Stelco regarding the status of the ABL
Loan and the Bridge Loan. The Monitor has been advised that the
parties are continuing to work at resolving issues that are
outstanding as at the date of this Forty-Sixth Report. However, all
of the parties remain optimistic that acceptable solutions to the
outstanding issues will be found and implemented.

9.  Inthe Monitor’s view, the principal issues to be resolved include:

(a) the corporate structure of Stelco, which could involve the
transfer of assets of some of the operations or divisions of the
Applicants to new affiliates; and

(b) satisfying the ABL lenders and Tricap as to the priority of the
new financing.

These issues need to be resolved primarily among the proposed
ABL lenders, Tricap and Stelco and will also involve the Province
insofar as they affect pension and related liabilities.
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[5] I was particularly disquieted by the lack of progress in dealing with these
outstanding matters despite the passage of 39 days since the Plan was positively voted on
December 9, 2005. 1 do appreciate that Christmas, Hanukkah and New Year’s were
celebrated in this interval and that there had been a certain “negotiation fatigue” leading up
to the December 9™ revisions to the Plan and that I have advocated that counsel, other
professionals and litigation participants balance their lives and pay particular attention to
family and health. However I find it unfortunate that there would appear to have been such
a lengthy hiatus, especially when the workers at Stelco continued (as they have for the past
two years while Stelco has been under CCAA protection) to produce steel in record
amounts. I therefore demanded that evidence be produced forthwith to demonstrate to my
satisfaction that progress was real and substantial so that I could be satisfied about
implementability. As a side note I would observe that in the “normal” case, sanction orders
are typically sought within two or three days of a positive creditor vote so that it is not
unusual for documentation to be sorted out for a month before a plan is implemented with a
closing.

[6]  The EH filed material to support its submission that the Plan is not fair, reasonable
and equitable because it is alleged that there is currently sufficient value in Stelco to fully
satisfy the claims of affected and unaffected creditors and to provide at least some value to
current shareholders. The EH prefers to have a search for some entity to take out the
current shareholders for “value”. Fabrice Taylor, a chartered financial analyst with Pollit &
Co. swore an affidavit on the eve of this hearing which was sent electronically to the
service list on January 16, 2006 at approximately 7:30 p.m. In that affidavit, he states:

2. The Dofasco bidding war has highlighted a crucial fact about steel
asset valuations, notably that strategic buyers place a much higher
value on them than public market investors. Attached as Exhibit
“1” is an article entitled “Restructuring of steel industry revives
investors’ interest”, published in the Financial Times on December
14, 2005.

3. 1, along with Murray Pollitt and a number of Stelco shareholders,
have spent the past three months attempting to attract strategic
buyers and/or equity investors in Stelco. These strategic buyers and
equity investors are mostly international. Some had already
considered buying Stelco or had made bids for the company but had
stopped following the story some months ago. Others were not
very familiar with Stelco.

4,  Three factors hindered our efforts. First, Stelco is under CCAA
protection, a complicated situation involving multiple players and
interests (unions, politics, pensions) that is difficult to understand,
particularly for foreigners. Second, there has not been enough time
for these strategic buyers or equity investors to deepen their
understanding or to perform due diligence. Finally, the Dofasco bid
process, while providing emphatic evidence that steel assets are
increasingly valuable, hinders certain strategic buyers and financial
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institutions interested in participating in Stelco because they are
distracted and/or conflicted by the Dofasco sale. 1 have been
advised by some of the participants in the Dofasco negotiations that
they would be willing to carefully consider a Stelco transaction
once the Dofasco sale has been resolved.

5. The Forty Fifth Report of the Monitor confirmed that Stelco had
not received any offers in the last several months. The report does
not answer the question of whether the company or its financial
advisors have in fact attempted to attract any offers. I believe that
Stelco would have received expressions of interest had the
company made efforts to attract offers, or had the Dofasco sale
been resolved eatlier. 1 believe that the Monitor should be
authorized, for a period of at least 60 days, to canvas interest in a
sale of Stelco before the approval of the proposed plan of
restructuring.

[7]  No satisfactory explanation was forthcoming as to why this affidavit, if it needed to
be filed at all, was not served and filed by December 23, 2005, in accordance with the
timetable which the EH and the other stakeholders agreed to. Certainly there is nothing in
the affidavit which is such late breaking news that this deadline could not have been met,
let alone that it was served mere hours before the hearing commenced on January 17, 2006.
Aside from the fact that the financing arrangements forming the basis of the Plan contained
“no shop” covenants which would make it inappropriate and a breach to try to attract other
offers, the foregoing excerpts from the Taylor affidavit clearly illustrate that despite
apparently diligent efforts by the EH, no one has shown any real or realistic interest in
Stelco. Reading between the lines and without undue speculation, it would appear that the
efforts of the EH were merely politely rebuffed.

[8]  Certainly Stelco is not Dofasco, nor is it truly a comparable (as opposed to a
contrastor). Stelco has been a wobbly company for a long time. Further as I indicated in
my October 3, 2005 endorsement, in the preceding 20 months under the CCAA protection,
Stelco has become “shopped worn”. The unusual elevation of steel prices in the past two
years has helped Stelco avoid the looming liquidity crisis which it anticipated in its CCAA
filing on January 29, 2004. However even this financial transfusion has not allowed it to
become a healthy company ot truly given it a burgeoning war chest to weather bad times
the way that other steel companies (including some in Canada) have so benefited. The
redness of the visage of Stelco is not a true indication of health and well being; rather it
seems that it is rouge to mask a deep pallor.

[9] I am satisfied on the evidence of Hap Stephen, the Chief Restructuring Officer of
Stelco and of the Monitor that there has been compliance with all statutory requirements
and adherence to previous orders of the court and further that nothing has been done or
purported to be done that is not authorized by the CCAA.
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[10] The next question to be dealt with is whether the Plan is fair, reasonable and
equitable. 1 was advised that creditors of the affected creditor classes representing
approximately 90% in value of each class voted on the Plan. The Monitor reported at para.
19 of its 44™ Report as to the results of the vote held December 9™ as follows:

Class of Affected Percentage in favour by Percentage in favour by
Creditors Number Dollar Value
Stelco 78.4% 87.7%
Stelwire 89.01% 83.47%
Stelpipe 94.38% 86.71%
CHT Steel 100% 100%
Welland Pipe 100% 100%

[11] This favourable vote by the affected creditors is substantially in excess of the
statutory two-thirds requirement, By itself that type of vote, particularly with such a large
quorum present, would ordinarily be very convincing for a court not interfering with the
informed decisions of business people. With that guideline, plus the aspect that a plan need
not be perfect, together with the lack of any affected creditor opposition to the Plan being
sanctioned and the fact that the Plan including its ingredients and nature and amount of
compromise compensation to be given to affected creditors having been exhaustively
negotiated in hard bargaining by the larger creditor groups who are recognized as generally
being sophisticated and experienced in this area, and the consideration of the elements in
the next paragraph, it would seem to me that the Plan is fair, reasonable and equitable vis-a-
vis the affected creditors and I so find. See Sammi, at p. 173; Re T. Eaton Co. (1999), 15
C.B.R. (4‘“) 311 (Ont. S.C.J.) at p. 313; Re Olympia & York Developments Ltd. (1993), 12
O.R. (3d) 500 (Gen. Div) at p. 510.

[12] T also think it helpful to examine the situation pursuant to the analysis which
Paperny J. did in Re Canadian Airlines Corp. (2000), 20 C.B.R. (4™ 1 (Alta. Q.B.), leave
to appeal refused (2000), 20 C.B.R. (4™ 46 (Alta C.A. [In Chambers]). That proceeding
also involved an application pursuant to the corporate legislation, the Business
Corporations Act (Alberta), concerning the shares and shareholders of Canadian Airlines.
In that case, Paperny J. found the following factors to be relevant:

(a) the composition of the vote: claims must have been properly
classified, with no secret arrangements to give an advantage to a
creditor or creditors; approval of the plan by the requisite majority
of creditors is most important (in the case before me of Stelco: the
challenge to classification was dismissed; there was no suggestion
of secret arrangements; and, as discussed above, the quorum and
size of the positive vote were very high);
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(b) anticipated receipts in liquidation or bankruptcy: it is helpful if the
Monitor or other disinterested person has prepared a liquidation
analysis (in Stelco, the Monitor determined that on liquidation,
affected creditor recovery would likely range from 13 to 28 cents
on the dollar; it should also be observed that Stelco has engaged in
extensive testing of the market as to possible capital raising or sale
with the aid of established firms and professionals of great
experience and had come up dry.);

(c) alternatives to the proposed plan: it is significant if other options
have been explored and rejected as unworkable (in Stelco; see
comment in (b));

(d) oppression of the rights of certain creditors (in Stelco, this was not
a live issue as nothing of this sort was alleged);

(e) unfairness to shareholders (in Stelco, this will be dealt with later in
my reasons; however allow me to observe that the interests of
shareholders becomes engaged if they are not so far underwater that
there is a reasonable prospect in the foreseeable future that the
fortunes of a company would otherwise likely be turned around so
that they would not continue to be submerged); and

(f) the public interest: the retention of jobs for employees and the
support of the plan by the company’s unions is important (in Stelco,
the Plan does not call for teductions in employment; thete is
provision for continuation of the capital expenditure program and
its funding; an important enterprise for the municipal and provincial
levels of government would be presetved with continuing benefits
for those communities; an important customer and supplier would
continue in the industry and maintain competition; the USW
International Union and its locals (except for local 1005) supported
the Plan and indeed were instrumental in bringing Tricap
Management Limited to the table (local 1005’s position was that it
did not wish to engage in the CCAA process in any meaningful way
as it was content to rely upon its existing collective agreement
which now still has several months to go before expiring).

However that is not the end of that issue: what of the shareholders?

[13] Is the Plan fair, reasonable and equitable for the existing shareholders of S? They
will be wiped out under the Plan and their shares eliminated. New equity will be created in
which the existing shareholders will not participate. They have not been allowed to vote on
the Plan.
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[14] It is well established that a reorganization pursuant to s. 191 of the CBCA may be
made in conjunction with a sanction order under the CCAA and that such a reorganization
may result in the cancellation of existing shares of the reorganized corporation based on
those shares/equity having no present value (in the sense of both value “now” and the
likelihood of same having value in the reasonably foreseeable future, absent the
reorganization including new debt and equity injections and permitted indulgences or other
considerations and adjustments). See Re Beatrice Foods Inc. (1996), 43 C.B.R. (4“’) 10
(Ont. Gen. Div.) at para. 10-15; Re Laidlaw Inc. (2003), 39 C.B.R. (4™ 230 (Ont. S.J.C.);
Algoma at para. 7; Cable Satisfaction International Inc. v. Richter & Associés Inc. (2004),
48 C.B.R. (4™ 205 (Que. S.C.) at p. 217. The Dickenson Report, which articulated the
basis for the reform of corporate law that resulted in the enactment of the CBCA, described
the object of s. 191 as being:

to enable the court to effect any necessary amendment to the articles of
the corporation in order to achieve the objective of the reorganization
without having to comply with all the formalities of the Draft Act,
particularly shareholder approval of the proposed amendment (emphasis
added): R.W.V. Dickenson, J.L.. Howard, L. Getz, Proposals for a New
Business Corporations Law for Canada, vol. 1 (Ottawa: Information
Canada. 1971) at p. 124,

[15] The fairness, reasonableness and equitable aspects of a plan must be assessed in the
context of the hierarchy of interests recognized by insolvency legislation and jurisprudence.
See Canadian Airlines at pp. 36-7 where Paperny J. stated:

Where a company is insolvent, only the creditors maintain a meaningful
stake in its assets. Through the mechanism of liquidation or insolvency
legislation, the interests of shareholders are pushed to the bottom rung of
the priority ladder. The expectations of creditors and shareholders must
be viewed and measured against an altered financial and legal landscape.
Shareholders cannot reasonably expect to maintain a financial interest in
an insolvent company where creditors' claims are not being paid in full. It
is through the lens of insolvency that the court must consider whether the
acts of the company are in fact oppressive, unfairly prejudicial or unfairly
disregarded. CCAA proceedings have recognized that shareholders may
not have "a true interest to be protected” because there is no reasonable
prospect of economic value to be realized by the shareholders given the
existing financial misfortunes of the company: Royal Oak Mines Ltd.,
supra, para. 4., Re Cadillac Fairview Inc. (March 7, 1995), Doc. B28/95
(Ont. Gen. Div. [Commercial List]), and T Eaton Company, supra.

To avail itself of the protection of the CCAA, a company must be
insolvent. The CCAA considers the hierarchy of interests and assesses
fairness and reasonableness in that context. The court's mandate not to
sanction a plan in the absence of fairness necessitates the determination as
to whether the complaints of dissenting creditors and shareholders are
legitimate, bearing in mind the company's financial state. The articulated
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purpose of the Act and the jurisprudence interpreting it, "widens the lens"
to balance a broader range of interests that includes creditors and
shareholders and beyond to the company, the employees and the public,
and tests the fairness of the plan with reference to its impact on all of the
constituents.

It is through the lens of insolvency legislation that the rights and interests
of both shareholders and creditors must be considered. The reduction or
elimination of rights of both groups is a function of the insolvency and
not of oppressive conduct in the operation of the CCAA. The antithesis of
oppression is fairness, the guiding test for judicial sanction. If a plan
unfairly disregards or is unfairly prejudicial it will not be approved.
However, the court retains the power to compromise or prejudice rights to
effect a broader purpose, the restructuring of an insolvent company,
provided that the plan does so in a fair manner.”

[16] The question then is does the equity presently existing in S have true value at the
present time independent of the Plan and what the Plan brings to the table? If it does then
the interests of the EH and the other existing shareholders must be considered appropriately
in the Plan. This is fairly put in K.P. McElcheran, Commercial Insolvency in Canada
(Toronto, Lexis Nexis Canada Inc.: 2005) at p. 290 as:

If, at the time of the sanction hearing, the business and assets of the debtor
have a value greater than the claims of the creditors, a plan of
atrangement would not be fair and reasonable if it did not offer fair
consideration to the shareholders.

[17] However if the shareholders truly have no economic interest to protect (keeping in
mind that insolvency and the depth of that insolvency may vary according to which
particular test of insolvency is applied in respect of a CCAA proceeding: as to which, see
Re Stelco Inc., [2004] 0.J. No. 1257 (S.C.J. [Commercial List]), leave to appeal dismissed
[2004] O.J. No. 1903 (C.A.), leave to appeal dismissed (S.C.C.) No. 30447). In Cable
Satisfaction, Chaput J. at p. 218 observed that when sharcholders have no economic interest
to protect, then they have no claim to a right under the proposed arrangement and the
“[m]ore so when, as in the present case, the shareholders are not contributing to any of the
funding required by the Plan.” I do note in the case of the Stelco Plan and the events
leading up to it, including the capital raising and sale processes, that despite talk of an
equity financing by certain shareholders, including the EH, no concrete offer ever surfaced.

[18] If the existing equity has no true value at present, then what is to be gained by
putting off to tomorrow (the ever present and continuous problem in these proceedings of
manina - which never comes) what should be done today. The EH speculate, with no
concrete basis for foundation as demonstrably illustrated by the eve of hearing Taylor
affidavit discussed above, that something good may happen. I am of the view that that
approach was accurately described in court by one counsel as a desperation Hail Mary pass
and the willingness of someone, without any of his own chips, in the poker game willing to
bet the farm of someone else who does have an economic interest in Stelco.
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[19] T also think it fair to observe that in the determination of whether someone has an
economic value, that analysis should be conducted on a reasonable and probable basis. In a
somewhat different but applicable context, I observed in New Quebec Raglan Mines Lid. v.
Blok-Andersen, [1993] O.J. No. 727 at p. 3:

The "highest price" is not the price which could be derived on the basis of
the most optimistic and risky assumptions without any regard as to their
likelihood of being realized. It also seems to me that prudence would
involve a consideration that there be certain fall back positions. Even in
betting on horses, the most savvy and luckiest punter will not continue to
stake all his winnings of the previous race on the next (and so on), If he
does, he will go home wearing the barrel before the last race is run,

Alternatively there is a saying: “If wishes were horses, then beggars would ride.”

[20] Unless I were to now dismiss the motion for sanctioning and approving the Plan
because I found that it was not implementable and/or that it was not fair, reasonable and
equitable to the existing shareholders (based upon the proviso that I did determine that the
existing shareholders did have a valid present material equity of value), then I see no reason
not to dismiss the motion of the EH concerning its request for an adjournment and its
request for a further sale (or other related disposition) process. Allow me to observe that no
matter how well intentioned the motion of the EH in that regard, I find that that request to
be lacking in any valid substance. Rather, the evidence presented was in essence a chimera.
I think it fair to observe that, with all the capital raising and sales processes to date which
Stelco has undertaken in conjunction with its experienced and well placed professional
advisers together with its Chief Restructuring Officer and the Monitor, the bushes have
been exhaustively and well beaten as to any real possible interest. Despite three months of
what one must presume to be diligent efforts, the EH have come up with nothing concrete.
I do not find that the three factors mentioned by Taylor in his late-blooming affidavit of
January 16" to be remotely close to convincing. The first two, if taken at face value, would
lead one to the conclusion that no one has the time, interest or ability to take an interest in
Stelco in any meaningful timeframe. The third presumes that the losing bidder for Dofasco,
be it Arcelor or ThyssenKrupp, will almost automatically want Stelco - and at a price and
upon terms which would result in present equity being attributed value. I must say in
fairness that this is wishful thinking as neither of these warring bidders pursued any interest
in Stelco during the previous processes. It is neither clear nor obvious why mere municipal
proximity of Dofasco to Stelco’s Hilton Works in Hamilton would now ignite any interest
in Stelco.

[21] T also think it fair to observe that not proceeding with the sanction hearing now and
indeed starting a brand new search for someone who will think Stelco so worthwhile that it
will offer such a large amount (with or without onerous conditions) is akin to someone
coming into court when a receiver is seeking court approval on a sale - and that someone
being allowed to know the price and conditions - and then being able to make an offer for a
price somewhat higher. (I reiterate that here we do not even have an offer or a price.) I do
not see that such a procedure would be consistent with the principles laid out in Royal Bank
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v. Soundair Corp. (1991), 7 C.B.R. (3d) 1 (Ont. C.A.). Given that the affected creditors
have rather resoundingly voted in favour of the Plan, all in accordance with the provisions
of the CCAA and the Court orders affecting the sanction, I would be of the view that if the
existing equity has no value, then the EH’s request in this respect would, if granted, be of
significant detriment to the integrity of the insolvency system and regime. I would find that
inappropriate to attempt to justify proceeding along that line.

[22]  Allow me to return to the pivotal point concerning the question of whether the Plan
is fair, reasonable and equitable, vis-a-vis the existing equity. The EH retained Navigant
Consulting which relied upon the views of Metal Bulletin Research (“MBR”) which, inter
alia, predicted a selling spot price of hot roll steel at $525 U.S. per ton. Navigant’s
conclusion in its December 8, 2005 report was that the value of residual shareholder equity
was between $1.1 to $1.3 billion or a per share value of between $10.76 and $12.71.
However, when Stelco pointed out certain deficiencies in this analysis, Navigant took some
of these into account and reduced its assessment of value to between $745 million to $945
million for residual shareholder value on per share value of $7.29 to $9.24, using a
discounted cash flow (“DCF”) approach. Navigant tested the DCF approach against the
EBITDA approach, It is interesting to note that on the EBITDA analysis approach
Navigant only comes up to a conclusion that the equity is valued at $8 million to $83
million or $0.09 to $0.81 per share. If the Court were to accept that as an accurate
valuation, or something at least of positive value even if not in that neighbourhood, then I
would have to take into account existing shareholder interests in determining whether the
Plan was fair, reasonable and equitable — and not only vis-a-vis the affected creditors but
also vis-a-vis the interests of the existing shareholders given that at least some of their
equity would be above water. I understand the pain and disappointment of the existing
shareholders, particularly those who have worked hard and long with perhaps their life
savings tied up in S shares, but regretfully for them I am not able to come to a conclusion
that the existing equity has a true positive value.

[23] The fight in the Stelco CCAA proceedings has been long and hard. No holds have
been barred as major affected creditors have scrapped to maximize their recovery. There
were direct protracted negotiations between a number of major affected creditors and the
new equity sponsots under the Plan, all of whom had access to the confidential information
of Stelco pursuant to Non Disclosure Agreements. These negotiations established a value
of $5.50 per share for the new common shares of a restructured Stelco. That translates into
an enterprise value (not an equity value since debt/liabilities must be taken into
consideration) of $816.6 million for Stelco, or a recovery of approximately 65% for
affected creditors. The patties engaged in these negotiations are sophisticated experienced
enterprises. There would be no particular reason to believe that in the competition involved
here that realistic values were ignored. Further, the affected creditors generally were rather
resoundingly of the view by their vote that an anticipated 65% recovery was as good as
they could reasonably expect.

[24]  The 45" Report of the Monitor had a chart of calculations to determine the level of
recovery of affected creditors at various assumed enterprise values up to and including the
top end of Navigant’s range of enterprise value (as contrasted with residual equity value).
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At the high end of Navigant’s range of revised enterprise value, $1.6 billion, the Monitor
calculated that affected creditors would still not receive full recovery of their claims.

[25] The EH cited the sale of the EDS Canada claim to Tricap as being at a premium as
evidence in support of Navigant’s conclusion. However, the fact was that this claim was
purchased not at a premium, but rather at a discount. That would be confirmation of the
opposite of which the EH has been contending.

[26] Despite a very comprehensive capital raising and asset sale process, with the market
alerted and well canvassed, and with the ability to conduct due diligence, no interested
party came forwarded to conclude a deal. Even since the December 9, 2005 vote when the
terms of the Plan were available, no interested party has come forward with any expression
of interest which would attribute value to the existing shareholders.

[27] Stelco’s experts, UBS and BMO Nesbit Burns, both have given opinions that there
is no value to the existing equity. Their expert opinions were not challenged by cross-
examination. Both these advisors are large sophisticated institutions; both have extensive
experience in the steel industry.

[28] UBS calculated the enterprise value of Stelco as being in the range of $550 million
to $750 million; BMO Nesbitt Burns at $650 million to $850 million. On that basis the
unsecured creditors would receive less than full recovery of their claims, which would lead
to the conclusion that there is no value for the existing shareholders, The Monitor
commissioned an independent estimate of the enterprise value from its affiliate, Ernst &
Young Orenda Corporate Finance Inc’s Valuation Group. That opinion came in at $635
million to $785 million.

[29] 1 would note that Farley Cohen, the principal author of the Navigant report, does not
have experience in dealing with integrated steel companies. I find it unusual that he would
have customized his approach in calculating equity value by not deducting the Asset Based
Lenders loan, Brad Fraser of BMO Nesbitt Burns stated that such customization was
contrary to the practice at his firms both present and past and that the Navigant’s approach
was internally inconsistent with respect thereto as to 2005 to 2009 cash flows as contrasted
with terminal value. The Navigant report appears to have forecasted a high selling price for
steel combined with low costs for imports such as coal and scrap, which would be contrary
to historical complementary movements between steel prices and these inputs.

[30] Navigant relies on an average price of $525 US per ton as provided by MBR. This
is a single source as to this forecast. While a single analyst may come up with a forecast
which is shown by the passage of time to be dead on accurate, it would seem to me to be
more realistic and prudent to rely on the consensus approach of considering the views of a
greater number of “representative” analysts, especially when prices appear volatile for the
foreseeable future. That consensus approach allows for consideration of the way that each
analyst looks at the market and the factors and weights to be given. The UBS opinion
reviewed the pricing forecast of eight analysts and BMO Nesbitt Burns’ ten analysts.
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Interestingly, MBR’s choice of a price at the top of the band would seem at odds as the
statements on the MBR website foreseeing downward pressure on steel prices in 2006
because of falling prices in China; although this inconsistency was pointed out, there was
no response forthcoming.

[31] Navigant estimated Stelco’s financial performance for the last quarter of 2005 and
made a significant upward adjustment. However, the actual experience would appear to
indicate that such an adjustment would overstate Stelco’s results by $124 million.

[32] Navigant’s DCF approach involved a calculation of Stelco’s entetprise value by
adding the present value of a stream of cash flow from the present to 2009 and the present
value of the terminal value determined as at 2009 so that the terminal value represents the
majority (60% apptoximately) of enterprise value as calculated by Navigant. MBR chose a
53-year average steel price despite significant changes over that time in the industry.
However, coal and scrap costs were determined as at 2009. This produced the anomalous
result that steel prices are rising while costs are falling. This would imply great structural
difficulties (economically and functionally) in the steel industry generally and a lack of
competition. A terminal value EBITDA margin for Stelco would then be implied at
approximately 26% or some 11% higher than the EBITDA margin actually achieved by
Stelco in the first quarter of 2005, the most profitable quarter in the history of Stelco.

[33] Interestingly, since Navigant’s approach in fact would decrease calculated value,
UBS and BMO Nesbitt Burns used a weighted average cost of capital (“WACC”) for Stelco
in the range of 10% to 14%; Navigant used 24%. A higher WACC will result, all other
things being equal, in a lower enterprise value. Navigant considered that there should be a
10% to 15% company-specific premium because of the risks associated with Stelco vis-a-
vis the higher steel prices forecast by MBR. This would appear to imply that there was
recognition that either MBR was aggtessive in its forecasting or that price volatility would
caution one to use consensus forecasting. Colin Osborne, a senior executive of Stelco, with
considerable experience in the steel industry provided direct evidence on the substantial
differences between each of Stelco, AK Steel, U.S. Steel and Algoma. Mr. Cohen
acknowledged in cross-examination that these differences made Dofasco a more valuable
company than Stelco. As set out at para. 74 of the Stelco Factum:

74. The specific difference identified by Mr. Osborne which made
Dofasco unique include but are not limited to:

(a) non-union, flexible work environment (vs. Stelco, Algoma,
AK Steel and U.S. Steel);

(b) legacy costs which are very low due to non-conventional
profit sharing, which limits liability (vs. Stelco, AK Steel,
Algoma and U.S. Steel);

(c) high historical cap-ex spend per ton (vs. Stelco, Algoma and
U.S. Steel);

2006 CanLll 1773 (ON SC)



Page: 15

(d) a flexible steelmaking stream in terms of a hybrid EAF and
blast furnace BOF stream in Hamilton and a mini-mill
operation in the U.S. (vs. Stelco, Algoma, U.S. Steel and AK
Steel which are all blast furnace based steel makers);

(e) a value added product mix focused on coated products and
tubing (vs. Stelco and Algoma which focus on hot roll); and

(f)  a strong raw material position with excess iron ore and self-
sufficiency in coke (Algoma, Stelco and AK Steel all have
dependence to various degrees on either iron ore or coke or
both).

Dofasco and Stelco are not in my view fungible. There are incredible differences between
these two enterprises, to the disadvantage of Stelco.

[34] The reply affidavit of Mr. Fraser of BMO Nesbitt Burns calculated the effect of all
of the acknowledged corrections to the initial Navigant report and other adjustments. The
result of this exercise was a conclusion by him that there was no value available for existing
shareholders. This, along with all the other affidavits provided on the Stelco side, was not
cross-examined on.

[35] While not referred to in the Factum of EH, there were a number of quite serious
allegations raised in material filed by the EH against management of Stelco concerning bias
and manipulation, Mr. Osborne responded to each of these allegations; he was not cross-
examined. I find it unfortunate that such allegations appear to have been made on an
unsubstantiated shotgun approach.

[36] The position of the EH is that certain of the features of the Plan should be assumed
as transportable directly and without change into a scenario where some insolvency rescuer
emerges on the scene as the equivalent of a White Knight, one it would seem which has
been awakened from slumber. I am of the view that presumes too much. For example, I
take it that the Province would not automatically accept this potential newcomer without
question; nor would it likely relish the resumption of weeks of hard bargaining. I would
think it unwise, impudent and high stakes poker (with other peoples’ money) to speculate
as did Taylor in para. 41 of his December 23, 2005 affidavit:

41. Were Stelco to emerge from CCAA protection and were the
province to carry out its threat to revoke Stelco’s entitlement to the
benefit of section 5.1 the end result would likely be a liquidation of
the company. The Province would be responsible for a substantial
portion of Stelco’s pension promise. It would clearly not be in the
Province’s self-interest to force Stelco into liquidation. It was, in
other words, an obvious bluff. Yet the notion of calling this bluff
does not appear to have crossed management’s mind.

2008 CanLll 1773 (ON SC)



Page: 16

This should be contrasted with the views of the Monitor in its 44" Report at para. 61:

61. It should also be noted that the Pension Plan Funding Arrangements
and the $150 million New Province Note embodied in the
Approved Plan were agreed to by the Province only in the context
of the terms of the Approved Plan and, in particular, the capital
structure, liquidity and other elements contemplated therein. The
Province has advised that its proposed financing and the Pension
Plan Funding Arrangements should not be assumed to be available
if any of the elements of the Approved Plan are changed.

[37] The end result is that given the above analysis, I have no hesitation in concluding
that it would be preferable to rely upon the analysis of UBS, BMO Nesbitt Burns and Ernst
& Young Orenda, both as to their direct views as to the enterprise value of existing Stelco
and as to their criticism of the Navigant and MBR reports concerning Stelco. Therefore, 1
conclude that the existing shareholders cannot lay claim to there being any existing equity
value. Given that conclusion, it would be inappropriate to justify cutting in these existing
shareholders for any piece of the emergent restructured Stelco. If that were to happen,
especially given the relative values and the depth of submersion of existing equity, then it
would be unfair, unreasonable and inequitable for the affected creditors.

[38] That then leaves the remaining question: Does it appear likely that the Plan will be
implementable? I have been advised on Wednesday, January 18" that I would receive
executed term sheets (which would address the issues raised by the Monitor discussed
above) by 5 p.m., Friday, January 20",

[39]1 The motion and adjournment request of the EH is dismissed.

[40] There was a request to extend the stay to March 31, 2006. 1 am of the view that it

would be sufficient and desirable to extend the stay (subject, of course, to further extension)
to March 3, 2006.

[41] 1 have received the term sheets together with the Monitor’s 48" Report by the 5
p.m. January 20" deadline and find them satisfactory as demonstrating to my analysis and
satisfaction that the Plan is implementable as discussed above, subject to a comeback
provision if anyone wishes to dispute the implementability issue (the onus remaining on
Stelco). My decision today re: implementability should in no way be taken as deciding any
corporate reorganization issue or anything of that or related nature. I therefore sanction and
approve the Plan.

J.M. Farley

DATE: January 20, 2006

2008 CanLli 1773 {ON SC)



TAB 4



Re Canadian Airlines Corporation, 2000 ABQB 442
Date: 20000627
Action No. 0001-05071

IN THE COURT OF QUEEN'S BENCH OF ALBERTA

JUDICIAL DISTRICT OF CALGARY

IN THE MATTER OF IN THE MATTER OF THE COMPANIES’ CREDITORS

ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED;

AND IN THE MATTER OF THE BUSINESS CORPORATIONS ACT (ALBERTA) S.A. 1981,
¢. B-15, AS AMENDED, SECTION 185

AND IN THE MATTER OF CANADIAN AIRLINES CORPORATION AND CANADIAN
AIRLINES INTERNATIONAL LTD.

REASONS FOR DECISION
of the
HONOURABLE MADAM JUSTICE M. S. PAPERNY

2000 ABQB 442 (CanLl))



Page: 2

I. INTRODUCTION

[1] After a decade of searching for a permanent solution to its ongoing, significant
financial problems, Canadian Airlines Corporation (“CAC”) and Canadian Airlines
International Ltd. (“CAIL”) seek the court’s sanction to a plan of arrangement filed under the
Companies’ Creditors Arrangement Act (‘CCAA”) and sponsored by its historic rival, Air
Canada Cotporation (“Air Canada”). To Canadian, this represents its last choice and its only
chance for survival. To Air Canada, it is an opportunity to lead the restructuring of the
Canadian airline industry, an exercise many suggest is long overdue. To over 16,000
employees of Canadian, it means continued employment. Canadian Airlines will operate as a
separate entity and continue to provide domestic and international air service to Canadians.
Tickets of the flying public will be honoured and their frequent flyer points maintained. Long
term business relationships with trade creditors and suppliers will continue.

[2] The proposed restructuring comes at a cost. Secured and unsecured creditors are being
asked to accept significant compromises and shareholders of CAC are being asked to accept
that their shares have no value, Certain unsecured creditors oppose the plan, alleging it is
oppressive and unfair. They assert that Air Canada has appropriated the key assets of
Canadian to itself. Minority shareholders of CAC, on the other hand, argue that Air Canada’s
financial support to Canadian, before and during this restructuting process, has increased the
value of Canadian and in turn their shares. These two positions are irreconcilable, but do
reflect the perception by some that this plan asks them to sacrifice too much.

[3] Canadian has asked this court to sanction its plan under s. 6 of the CCAA. The court’s
role on a sanction hearing is to consider whether the plan fairly balances the interests of all the
stakeholders. Faced with an insolvent organization, its role is to look forward and ask: does
this plan represent a fair and reasonable compromise that will permit a viable commercial
entity to emerge? It is also an exercise in assessing curtent reality by comparing available
commercial alternatives to what is offered in the proposed plan.

II. BACKGROUND

Canadian Airlines and its Subsidiaries

[4] CAC and CAIL are corporations incorporated or continued under the Business
Corporations Act of Alberta, S.A. 1981, c. B-15 (“ABCA”). 82% of CAC’s shares are held by
853350 Alberta Ltd.(“853350") and the remaining 18% are held publicly. CAC, directly or
indirectly, owns the majority of voting shares in and controls the other Petitioner, CAIL and
these shates represent CAC’s principal asset. CAIL owns or has an interest in a number of
other corporations directly engaged in the airline industry or other businesses related to the
airline industry, including Canadian Regional Airlines Limited (“CRAL”). Where the
context requires, I will refer to CAC and CAIL jointly as “Canadian” in these reasons.

2000 ABQB 442 (CanlLll)



Page: 3

[5]  Inthe past fifteen years, CAIL has grown from a regional carrier operating under the
name Pacific Western Airlines ("PWA") to one of Canada's two major airlines. By mid-1986,
Canadian Pacific Air Lines Limited ("CP Air"), had acquired the regional carriers Nordair Inc.
("Nordair") and Eastern Provincial Airways ("Eastern"). In February, 1987, PWA completed
its purchase of CP Air from Canadian Pacific Limited. PWA then merged the four predecessor
carriers (CP Air, Eastern, Nordair, and PWA) to form one airline, "Canadian Airlines
International Ltd.", which was launched in April, 1987.

[6] By April, 1989, CAIL had acquired substantially all of the common shares of Wardair
Inc. and completed the integration of CAIL and Wardair Inc. in 1990.

[7] CAIL and its subsidiaries provide international and domestic scheduled and charter air
transportation for passengers and cargo. CAIL provides scheduled services to approximately
30 destinations in 11 countries. Its subsidiary, Canadian Regional Airlines (1998) Ltd.
(“CRAL 98") provides scheduled services to approximately 35 destinations in Canada and the
United States. Through code share agreements and marketing alliances with leading carriers,
CAIL and its subsidiaries provide service to approximately 225 destinations worldwide. CAIL
is also engaged in charter and cargo services and the provision of services to third parties,
including aircraft overhaul and maintenance, passenger and cargo handling, flight simulator
and equipment rentals, employee training programs and the sale of Canadian Plus frequent
flyer points. As at December 31, 1999, CAIL operated approximately 79 aircraft.

[8] CAIL directly and indirectly employs over 16,000 persons, substantially all of whom
are located in Canada. The balance of the employees are located in the United States, Europe,
Asia, Australia, South America and Mexico. Approximately 88% of the active employees of
CAIL are subject to collective bargaining agreements.

Events Leading up to the CCAA Proceedings
[9] Canadian’s financial difficulties significantly predate these proceedings.

[10] Inthe early 1990s, Canadian experienced significant losses from operations and
deteriorating liquidity. It completed a financial restructuring in 1994 (the "1994
Restructuring") which involved employees contributing $200,000,000 in new equity in return
for receipt of entitlements to common shares. In addition, Aurora Airline Investments, Inc.
("Aurora"), a subsidiary of AMR Corporation ("AMR"), subscribed for $246,000,000 in
preferred shares of CAIL. Other AMR subsidiaries entered into comprehensive services and
marketing arrangements with CAIL. The governments of Canada, British Columbia and
Alberta provided an aggregate of $120,000,000 in loan guarantees. Senior creditors, junior
creditors and shareholders of CAC and CAIL and its subsidiaries converted approximately
$712,000,000 of obligations into common shares of CAC or convertible notes issued jointly by
CAC and CAIL and/or received warrants entitling the holder to purchase common shares.

[11] In the latter half of 1994, Canadian built on the improved balance sheet provided by the
1994 Restructuring, focussing on strict cost controls, capacity management and aircraft
utilization. The initial results were encouraging. However, a number of factors including
higher than expected fuel costs, rising interest rates, decline of the Canadian dollar, a strike by
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pilots of Time Air and the temporary grounding of Inter-Canadien's ATR-42 fleet undermined
this improved operational performance. In 1995, in response to additional capacity added by
emerging charter carriers and Air Canada on key transcontinental routes, CAIL added
additional aircraft to its fleet in an effort to regain market share. However, the addition of
capacity coincided with the slow-down in the Canadian economy leading to traffic levels that
wete significantly below expectations. Additionally, key international routes of CAIL failed to
produce anticipated results. The cumulative losses of CAIL from 1994 to 1999 totalled $771
million and from January 31, 1995 to August 12, 1999, the day prior to the issuance by the
Government of Canada of an Order under Section 47 of the Canada Transportation Act
(relaxing certain rules under the Competition Act to facilitate a restructuring of the airline
industry and described further below), the trading price of Canadian's common shares declined
from $7.90 to $1.55.

[12] Canadian's losses incurred since the 1994 Restructuring severely eroded its liquidity
position. In 1996, Canadian faced an environment where the domestic air travel market saw
increased capacity and aggressive price competition by two new discount carriers based in
western Canada. While Canadian's traffic and load factor increased indicating a positive
response to Canadian's post-restructuring business plan, yields declined. Attempts by
Canadian to reduce domestic capacity were offset by additional capacity being introduced by
the new discount carriers and Air Canada.

[13] The continued lack of sufficient funds from operations made it evident by late fall of
1996 that Canadian needed to take action to avoid a cash shortfall in the spring of 1997. In
November 1996, Canadian announced an operational restructuring plan (the "1996
Restructuring") aimed at returning Canadian to profitability and subsequently implemented a
payment deferral plan which involved a temporary moratorium on payments to certain lenders
and aircraft operating lessors to provide a cash bridge until the benefits of the operational
restructuring were fully implemented. Canadian was able successfully to obtain the support of
its lenders and operating lessors such that the moratorium and payment deferral plan was able
to proceed on a consensual basis without the requirement for any court proceedings.

[14] The objective of the 1996 Restructuring was to transform Canadian into a sustainable
entity by focussing on controllable factors which targeted earnings improvements over four
years. Three major initiatives were adopted: network enhancements, wage concessions as
supplemented by fuel tax reductions/rebates, and overhead cost reductions.

[15] The benefits of the 1996 Restructuring were reflected in Canadian's 1997 financial
results when Canadian and its subsidiaries reported a consolidated net income of $5.4 million,
the best results in 9 years.

[16] 1Inearly 1998, building on its 1997 results, Canadian took advantage of a strong market
for U.S. public debt financing in the first half of 1998 by issuing U.S. $175,000,000 of senior
secured notes in April, 1998 (“Senior Secured Notes”) and U.S. $100,000,000 of unsecured
notes in August, 1998 (“Unsecured Notes™).

[17] The benefits of the 1996 Restructuring continued in 1998 but were not sufficient to
offset a number of new factors which had a significant negative impact on financial

2000 ABQB 442 (CanlLil)



Page: 5

performance, particularly in the fourth quarter. Canadian's eroded capital base gave it limited
capacity to withstand negative effects on traffic and revenue. These factors included lower
than expected operating revenues resulting from a continued weakness of the Asian
economies, vigorous competition in Canadian's key western Canada and the western U.S.
transborder markets, significant price discounting in most domestic markets following a labour
disruption at Air Canada and CAIL's temporary loss of the ability to code-share with American
Airlines on certain transborder flights due to a pilot dispute at American Airlines. Canadian
also had increased operating expenses primarily due to the deterioration of the value of the
Canadian dollar and additional airport and navigational fees imposed by NAV Canada which
were not recoverable by Canadian through fare increases because of competitive pressures.
This resulted in Canadian and its subsidiaries reporting a consolidated loss of $137.6 million
for 1998.

[18] Asaresult of these continuing weak financial results, Canadian undertook a number of
additional strategic initiatives including entering the oneworldTM Alliance, the introduction
of its new "Proud Wings" corporate image, a restructuring of CAIL 's Vancouver hub, the sale
and leaseback of certain aircraft, expanded code sharing arrangements and the implementation
of a service charge in an effort to recover a portion of the costs relating to NAV Canada fees.

[19] Beginning in late 1998 and continuing into 1999, Canadian tried to access equity
markets to strengthen its balance sheet. In January, 1999, the Board of Directors of CAC
determined that while Canadian needed to obtain additional equity capital, an equity infusion
alone would not address the fundamental structural problems in the domestic air transportation
market.

[20] Canadian believes that its financial performance was and is reflective of structural
problems in the Canadian airline industry, most significantly, over capacity in the domestic air
transportation market. It is the view of Canadian and Air Canada that Canada's relatively small
population and the geographic distribution of that population is unable to support the
overlapping networks of two full service national carriers. As described further below, the
Government of Canada has recognized this fundamental problem and has been instrumental in
attempts to develop a solution.

Initial Discussions with Air Canada

[21] Accordingly, in January, 1999, CAC's Board of Directors directed management to
explore all strategic alternatives available to Canadian, including discussions regarding a
possible merger or other transaction involving Air Canada.

[22] Canadian had discussions with Air Canada in early 1999, AMR also participated in
those discussions. While several alternative merger transactions were considered in the course
of these discussions, Canadian, AMR and Air Canada were unable to reach agreement.

[23] Following the termination of merger discussions between Canadian and Air Canada,
senior management of Canadian, at the direction of the Board and with the support of AMR,
renewed its efforts to secure financial partners with the objective of obtaining either an equity
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investment and support for an eventual merger with Air Canada or immediate financial support
for a merger with Air Canada.

Offer by Onex

[24] In early May, the discussions with Air Canada having failed, Canadian focussed its
efforts on discussions with Onex Corporation ("Onex") and AMR concerning the basis upon
which a merger of Canadian and Air Canada could be accomplished.

[25] On August 23, 1999, Canadian entered into an Arrangement Agreement with Onex,
AMR and Airline Industry Revitalization Co. Inc. ("AirCo") (a company owned jointly by
Onex and AMR and controlled by Onex). The Arrangement Agreement set out the terms of a
Plan of Arrangement providing for the purchase by AirCo of all of the outstanding common
and non-voting shares of CAC. The Arrangement Agreement was conditional upon, among
other things, the successful completion of a simultaneous offer by AirCo for all of the voting
and non-voting shares of Air Canada. On August 24, 1999, AirCo announced its offers to
purchase the shares of both CAC and Air Canada and to subsequently merge the operations of
the two airlines to create one international carrier in Canada.

[26] On or about September 20, 1999 the Board of Directors of Air Canada recommended
against the AirCo offer. On or about October 19, 1999, Air Canada announced its own
proposal to its shareholders to repurchase shares of Air Canada. Air Canada's announcement
also indicated Air Canada's intention to make a bid for CAC and to proceed to complete a
merger with Canadian subject to a restructuring of Canadian's debt.

[27] There were several rounds of offers and counter-offers between AirCo and Air Canada.
On November 5, 1999, the Quebec Superior Court ruled that the AirCo offer for Air Canada
violated the provisions of the Air Canada Public Participation Act. AirCo immediately
withdrew its offers. At that time, Air Canada indicated its intention to proceed with its offer for
CAC.

[28] Following the withdrawal of the AirCo offer to purchase CAC, and notwithstanding Air
Canada's stated intention to proceed with its offer, there was a renewed uncertainty about
Canadian's future which adversely affected operations. As described further below, Canadian
lost significant forward bookings which further reduced the company's remaining liquidity.

Offer by 853350

[29] On November 11, 1999, 853350 (a corporation financed by Air Canada and owned as
to 10% by Air Canada) made a formal offer for all of the common and non-voting shares of
CAC. Air Canada indicated that the involvement of 853350 in the take-over bid was necessary
in order to protect Air Canada from the potential adverse effects of a restructuring of
Canadian's debt and that Air Canada would only complete a merger with Canadian after the
completion of a debt restructuring transaction. The offer by 853350 was conditional upon,
among other things, a satisfactory resolution of AMR's claims in respect of Canadian and a
satisfactory resolution of certain regulatory issues arising from the announcement made on
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October 26, 1999 by the Government of Canada regarding its intentions to alter the regime
governing the airline industry.

[30] As noted above, AMR and its subsidiaries and affiliates had certain agreements with
Canadian arising from AMR's investment (through its wholly owned subsidiary, Aurora
Airline Investments, Inc.) in CAIL during the 1994 Restructuring. In particular, the Services
Agreement by which AMR and its subsidiaries and affiliates provided certain reservations,
scheduling and other airline related services to Canadian provided for a termination fee of
approximately $500 million (as at December 31, 1999) while the terms governing the preferred
shares issued to Aurora provided for exchange rights which were only retractable by Canadian
upon payment of a redemption fee in excess of $500 million (as at December 31, 1999).
Unless such provisions were amended or waived, it was practically impossible for Canadian to
complete a merger with Air Canada since the cost of proceeding without AMR's consent was
simply too high.

[31] Canadian had continued its efforts to seek out all possible solutions to its structural
problems following the withdrawal of the AirCo offer on November 5, 1999. While AMR
indicated its willingness to provide a measure of support by allowing a deferral of some of the
fees payable to AMR under the Services Agreement, Canadian was unable to find any investor
willing to provide the liquidity necessary to keep Canadian operating while alternative
solutions were sought.

[32] After 853350 made its offer, 853350 and Air Canada entered into discussions with
AMR regarding the purchase by 853350 of AMR's shareholding in CAIL as well as other
matters regarding code sharing agreements and various services provided to Canadian by
AMR and its subsidiaries and affiliates. The parties reached an agreement on November 22,
1999 pursuant to which AMR agreed to reduce its potential damages claim for termination of
the Services Agreement by approximately 88%.

[33] On December 4, 1999, CAC's Board recommended acceptance of 853350's offer to its
shareholders and on December 21, 1999, two days before the offer closed, 853350 received
approval for the offer from the Competition Bureau as well as clarification from the
Government of Canada on the proposed regulatory framework for the Canadian airline
industry.

[34] Asnoted above, Canadian's financial condition deteriorated further after the collapse of
the AirCo Arrangement transaction, In particular:

a) the doubts which were publicly raised as to Canadian's ability to survive made
Canadian's efforts to secure additional financing through various sale-leaseback
transactions more difficult;

b) sales for future air travel were down by approximately 10% compared to 1998;

¢) CAIL's liquidity position, which stood at approximately $84 million (consolidated
cash and available credit) as at September 30, 1999, reached a critical point in late
December, 1999 when it was about to go negative,

2000 ABQB 442 (CanLll)



Page: 8

[35] In late December, 1999, Air Canada agreed to enter into certain transactions designed
to ensure that Canadian would have enough liquidity to continue operating until the scheduled
completion of the 853350 take-over bid on January 4, 2000. Air Canada agreed to purchase
rights to the Toronto-Tokyo route for $25 million and to a sale-leaseback arrangement
involving certain unencumbered aircraft and a flight simulator for total proceeds of
approximately $20 million. These transactions gave Canadian sufficient liquidity to continue
operations through the holiday period.

[36] If Air Canada had not provided the approximate $45 million injection in December
1999, Canadian would likely have had to file for bankruptcy and cease all operations before
the end of the holiday travel season.

[37] On January 4, 2000, with all conditions of its offer having been satisfied or waived,
853350 purchased approximately 82% of the outstanding shares of CAC. On January 5, 1999,
853350 completed the purchase of the preferred shares of CAIL owned by Aurora. In
connection with that acquisition, Canadian agreed to certain amendments to the Services
Agreement reducing the amounts payable to AMR in the event of a termination of such
agreement and, in addition, the unanimous shareholders agreement which gave AMR the right
to require Canadian to purchase the CAIL preferred shares under certain circumstances was
terminated. These arrangements had the effect of substantially reducing the obstacles to a
restructuring of Canadian’s debt and lease obligations and also significantly reduced the claims
that AMR would be entitled to advance in such a restructuring.

[38] Despite the $45 million provided by Air Canada, Canadian's liquidity position
remained poor. With January being a traditionally slow month in the airline industty, further
bridge financing was required in order to ensure that Canadian would be able to operate while
a debt restructuring transaction was being negotiated with creditors. Air Canada negotiated an
arrangement with the Royal Bank of Canada (“Royal Bank™) to purchase a participation
interest in the operating credit facility made available to Canadian. As a result of this
agreement, Royal Bank agreed to extend Canadian’s operating credit facility from $70 million
to $120 million in January, 2000 and then to $145 million in March, 2000. Canadian agreed to
supplement the assignment of accounts receivable security originally securing Royal’s $70
million facility with a further Security Agreement securing certain unencumbered assets of
Canadian in consideration for this increased credit availability. Without the support of Air
Canada or another financially sound entity, this increase in credit would not have been
possible.

[39] Air Canada has stated publicly that it ultimately wishes to merge the operations of
Canadian and Air Canada, subject to Canadian completing a financial restructuring so as to
permit Air Canada to complete the acquisition on a financially sound basis. This pre-condition
has been emphasized by Air Canada since the fall of 1999,

[40]  Prior to the acquisition of majority control of CAC by 853350, Canadian’s
management, Board of Directors and financial advisors had considered every possible
alternative for restoring Canadian to a sound financial footing. Based upon Canadian's
extensive efforts over the past year in particular, but also the efforts since 1992 described
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above, Canadian came to the conclusion that it must complete a debt restructuring to permit
the completion of a full merger between Canadian and Air Canada.

[41] On February 1, 2000, Canadian announced a moratorium on payments to lessors and
lenders. As a result of this moratorium Canadian defaulted on the payments due under its
various credit facilities and aircraft leases. Absent the assistance provided by this moratorium,
in addition to Air Canada’s support, Canadian would not have had sufficient liquidity to
continue operating until the completion of a debt restructuring.

[42] Following implementation of the moratorium, Canadian with Air Canada embarked on
efforts to restructure significant obligations by consent. The further damage to public
confidence which a CCAA filing could produce required Canadian to secure a substantial
measure of creditor support in advance of any public filing for court protection.

[43] Before the Petitioners started these CCAA proceedings, Air Canada, CAIL and lessors
of 59 aircraft in its fleet had reached agreement in principle on the restructuring plan.

[44] Canadian and Air Canada have also been able to reach agreement with the remaining
affected secured creditors, being the holders of the U.S. $175 million Senior Secured Notes,

due 2005, ( the “Senior Secured Noteholders™) and with several major unsecured creditors in
addition to AMR, such as Loyalty Management Group Canada Inc.

[45] On March 24, 2000, faced with threatened proceedings by secured creditors, Canadian
petitioned under the CCAA and obtained a stay of proceedings and related interim relief by
Order of the Honourable Chief Justice Moore on that same date. Pursuant to that Order,
PricewaterhouseCoopers, Inc. was appointed as the Monitor, and companion proceedings in
the United States were authorized to be commenced.

[46] Since that time, due to the assistance of Air Canada, Canadian has been able to
complete the restructuring of the remaining financial obligations governing all aircraft to be
retained by Canadian for future operations. These arrangements were approved by this
Honourable Court in its Orders dated April 14, 2000 and May 10, 2000, as described in further
detail below under the heading “The Restructuring Plan”.

[47] On April 7, 2000, this court granted an Order giving directions with respect to the filing
of the plan, the calling and holding of meetings of affected creditors and related matters.

[48] On April 25, 2000 in accordance with the said Order, Canadian filed and served the
plan (in its original form) and the related notices and materials.

[49] The plan was amended, in accordance with its terms, on several occasions, the form of

Plan voted upon at the Creditors' Meetings on May 26, 2000 having been filed and served on
May 25, 2000 (the “Plan”).

The Restructuring Plan
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The Plan has three principal aims described by Canadian:

(a) provide near term liquidity so that Canadian can sustain operations;

(b) allow for the return of aircraft not required by Canadian; and

(c¢) permanently adjust Canadian's debt structure and lease facilities to reflect
the current market for asset values and carrying costs in return for Air Canada
providing a guarantee of the restructured obligations.

The proposed treatment of stakeholders is as follows:

I. Unaffected Secured Creditors- Royal Bank, CAIL’s operating lender, is an
unaffected creditor with respect to its operating credit facility. Royal Bank holds
security over CAIL’s accounts receivable and most of CAIL’s operating assets not
specifically secured by aircraft financiers or the Senior Secured Noteholders. As noted
above, arrangements entered into between Air Canada and Royal Bank have provided
CAIL with liquidity necessary for it to continue operations since January 2000.

Also unaffected by the Plan are those aircraft lessors, conditional vendors and secured
creditors holding security over CAIL’s aircraft who have entered into agreements with
CAIL and/or Air Canada with respect to the restructuring of CAIL’s obligations. A
number of such agreements, which were initially contained in the form of letters of
intent (“L.OIs”), were entered into prior to the commencement of the CCAA
proceedings, while a total of 17 LOIs were completed after that date. In its Second and
Fourth Reports the Monitor reported to the court on these agreements. The LOIs
entered into after the proceedings commenced were reviewed and approved by the
court on April 14, 2000 and May 10, 2000.

The basis of the LOIs with aircraft lessors was that the operating lease rates were
reduced to fair market lease rates or less, and the obligations of CAIL under the leases
were either assumed or guaranteed by Air Canada. Where the aircraft was subject to
conditional sale agreements or other secured indebtedness, the value of the secured debt
was reduced to the fair market value of the aircraft, and the interest rate payable was
reduced to current market rates reflecting Air Canada’s credit. CAIL’s obligations
under those agreements have also been assumed or guaranteed by Air Canada. The
claims of these creditors for reduced principal and interest amounts, or reduced lease
payments, are Affected Unsecured Claims under the Plan. In a number of cases these
claims have been assigned to Air Canada and Air Canada disclosed that it would vote
those claims in favour of the Plan.

2. Affected Secured Creditors- The Affected Secured Creditors under the Plan are the
Senior Secured Noteholders with a claim in the amount of US$175,000,000. The
Senior Secured Noteholders are secured by a diverse package of Canadian’s assets,
including its inventory of aircraft spare parts, ground equipment, spare engines, flight
simulators, leasehold interests at Toronto, Vancouver and Calgary airports, the shares
in CRAL 98 and a $53 million note payable by CRAL to CAIL.
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The Plan offers the Senior Secured Noteholders payment of 97 cents on the dollar. The
deficiency is included in the Affected Unsecured Creditor class and the Senior Secured
Noteholders advised the court they would be voting the deficiency in favour of the
Plan,

3. Unaffected Unsecured Creditors-In the circular accompanying the November 11,
1999 853350 offer it was stated that:

The Offeror intends to conduct the Debt Restructuring in such a manner as to
seek to ensure that the unionized employees of Canadian, the suppliers of new
credit (including trade credit) and the members of the flying public are left
unaffected.

The Offeror is of the view that the pursuit of these three principles is essential in
order to ensure that the long term value of Canadian is preserved.

Canadian’s employees, customers and suppliers of goods and services are unaffected
by the CCAA Order and Plan,

Also unaffected are parties to those contracts or agreements with Canadian which are
not being terminated by Canadian pursuant to the terms of the March 24, 2000 Order.

4. Affected Unsecured Creditors- CAIL has identified unsecured creditors who do not
fall into the above three groups and listed these as Affected Unsecured Creditors under
the Plan. They are offered 14 cents on the dollar on their claims. Air Canada would
fund this payment.

The Affected Unsecured Creditors fall into the following categories:

a. Claims of holders of or related to the Unsecured Notes (the “Unsecured
Noteholders”);

b. Claims in respect of certain outstanding or threatened litigation involving Canadian;
c¢. Claims arising from the termination, breach or repudiation of certain contracts,
leases or agreements to which Canadian is a party other than aircraft financing or lease
arrangements;

d. Claims in respect of deficiencies arising from the termination or re-negotiation of
aircraft financing or lease arrangements;

e. Claims of tax authorities against Canadian; and

f. Claims in respect of the under-secured or unsecured portion of amounts due to the
Senior Secured Noteholders.

There are over $700 million of proven unsecured claims. Some unsecured creditors

have disputed the amounts of their claims for distribution purposes. These are in the process
of determination by the court-appointed Claims Officer and subject to further appeal to the
court. If the Claims Officer were to allow all of the disputed claims in full and this were
confirmed by the court, the aggregate of unsecured claims would be approximately $1.059
million.

[53]

The Monitor has concluded that if the Plan is not approved and implemented, Canadian

will not be able to continue as a going concern and in that event, the only foreseeable
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alternative would be a liquidation of Canadian’s assets by a receiver and/or a trustee in
bankruptcy. Under the Plan, Canadian’s obligations to parties essential to ongoing operations,
including employees, customers, travel agents, fuel, maintenance and equipment suppliers, and
airport authorities are in most cases to be treated as unaffected and paid in full. In the event of
a liquidation, those parties would not, in most cases, be paid in full and, except for specific lien
rights and statutory priorities, would rank as ordinary unsecured creditors. The Monitor
estimates that the additional unsecured claims which would arise if Canadian were to cease
operations as a going concern and be forced into liquidation would be in excess of $1.1 billion.

[54] In connection with its assessment of the Plan, the Monitor performed a liquidation
analysis of CAIL as at March 31, 2000 in order to estimate the amounts that might be
recovered by CAIL’s creditors and shareholders in the event of disposition of CAIL’s assets by
a receiver or trustee. The Monitor concluded that a liquidation would result in a shortfall to
certain secured creditors, including the Senior Secured Noteholders, a recovery by ordinary
unsecured creditors of between one cent and three cents on the dollar, and no recovery by
shareholders.

[55] There are two vociferous opponents of the Plan, Resurgence Asset Management LLC
(“Resurgence”) who acts on behalf of its and/or its affiliate client accounts and four
shareholders of CAC. Resurgence is incorporated pursuant to the laws of New York, U.S.A.
and has its head office in White Plains, New York. It conducts an investment business
specializing in high yield distressed debt. Through a series of purchases of the Unsecured
Notes commencing in April 1999, Resurgence clients hold $58,200,000 of the face value of or
58.2% of the notes issued. Resurgence purchased 7.9 million units in April 1999. From
November 3, 1999 to December 9, 1999 it purchased an additional 20,850,000 units. From
January 4, 2000 to February 3, 2000 Resurgence purchased an additional 29,450,000 units.

[56] Resurgence seeks declarations that: the actions of Canadian, Air Canada and 853350
constitute an amalgamation, consolidation or merger with or into Air Canada or a conveyance
or transfer of all or substantially all of Canadian’s assets to Air Canada; that any plan of
arrangement involving Canadian will not affect Resurgence and directing the repurchase of
their notes pursuant to the provisions of their trust indenture and that the actions of Canadian,
Air Canada and 853350 are oppressive and unfairly prejudicial to it pursuant to section 234 of
the Business Corporations Act.

[57] Four shareholders of CAC also oppose the plan. Neil Baker, a Toronto resident,
acquired 132,500 common shares at a cost of $83,475.00 on or about May 5, 2000, Mr. Baker
sought to commence proceedings to “remedy an injustice to the minority holders of the
common shares”, Roger Midiaty, Michael Salter and Hal Metheral are individual shareholders
who wete added as parties at their request during the proceedings. Mr. Midiaty resides in
Calgary, Alberta and holds 827 CAC shares which he has held since 1994. Mr. Metheral is
also a Calgary resident and holds approximately 14,900 CAC shares in his RRSP and has held
them since approximately 1994 or 1995. Mr. Salter is a resident of Scottsdale, Arizona and is
the beneficial owner of 250 shares of CAC and is a joint beneficial owner of 250 shares with
his wife. These shareholders will be referred in the Decision throughout as the “Minority
Shareholders”.
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[58] The Minority Shareholders oppose the portion of the Plan that relates to the
reorganization of CAIL, pursuant to section 185 of the Alberta Business Corporations Act
(“ABCA™). They characterize the transaction as a cancellation of issued shares unauthorized
by section 167 of the ABCA or alternatively is a violation of section 183 of the ABCA. They
submit the application for the order of reorganization should be denied as being unlawful,
unfair and not supported by the evidence.

III. ANALYSIS

[59] Section 6 of the CCAA provides that:

6. Where a majority in number representing two-thirds in value of the creditors, or class
of creditors, as the case may be, present and voting either in person or by proxy at the
meeting or meetings thereof respectively held pursuant to sections 4 and 5, or either of
those sections, agree to any compromise or arrangement either as proposed or as altered
or modified at the meeting or meetings, the compromise or arrangement may be
sanctioned by the court, and if so sanctioned is binding

(a) on all the creditors or the class of creditors, as the case may be, and on any

trustee for any such class of creditors, whether secured or unsecured, as the case

may be, and on the company; and

(b) in the case of a company that has made an authorized assignment or against which a
receiving order has been made under the Bankruptcy and Insolvency Act or is in the
course of being wound up under the Winding-up and Restructuring Act, on the trustee
in bankruptcy or liquidator and contributories of the company.

[60] Prior to sanctioning a plan under the CCAA, the court must be satisfied in regard to
each of the following criteria:

(1) there must be compliance with all statutory requirements;

(2) all material filed and procedures carried out must be examined to determine if
anything has been done or purported to be done which is not authorized by the CCAA;
and

(3) the plan must be fair and reasonable.

[61] A leading articulation of this three-part test appears in Re Northland Properties Ltd.
(1988), 73 C.B.R. (N.S.) 175 (B.C.S.C.) at 182-3, aff'd (1989), 73 C.B.R. (N.S.) 195
(B.C.C.A.) and has been regularly followed, see for example Re Sammi Atlas Inc. (1998), 3
C.B.R. (4th) 171 (Ont. Gen. Div.) at 172 and Re T. Eaton Co., [1999] O.J. No, 5322 (Ont. Sup.
Ct.) at paragraph 7. Each of these criteria are reviewed in turn below.

1. Statutory Requirements

[62] Some of the matters that may be considered by the court on an application for approval
of a plan of compromise and arrangement include:

(a) the applicant comes within the definition of "debtor company" in section 2 of the
CCAA;
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(b) the applicant or affiliated debtor companies have total claims within the meaning of
section 12 of the CCAA in excess of $5,000,000;

(c) the notice calling the meeting was sent in accordance with the order of the court;

(d) the creditors were propetly classified;

(e) the meetings of creditors were propetly constituted;

(f) the voting was properly carried out; and

(g) the plan was approved by the requisite double majority or majorities.

[63] I find that the Petitioners have complied with all applicable statutory requirements.
Specifically:

(a) CAC and CAIL are insolvent and thus each is a "debtor company" within the
meaning of section 2 of the CCAA. This was established in the affidavit evidence of
Douglas Carty, Senior Vice President and Chief Financial Officer of Canadian, and so
declared in the March 24, 2000 Order in these proceedings and confirmed in the
testimony given by Mr. Carty at this hearing.

(b) CAC and CAIL have total claims that would be claims provable in bankruptcy
within the meaning of section 12 of the CCAA in excess of $5,000,000.

(c) In accordance with the April 7, 2000 Order of this court, a Notice of Meeting and a
disclosure statement (which included copies of the Plan and the March 24" and April
7™ Orders of this court) were sent to the Affected Creditors, the directors and officers

of the Petitioners, the Monitor and persons who had served a Notice of Appearance, on
April 25, 2000.

(d) As confirmed by the May 12, 2000 ruling of this court (leave to appeal denied May
29, 2000), the creditors have been properly classified.

(e) Further, as detailed in the Monitor's Fifth Report to the Court and confirmed by the
June 14, 2000 decision of this court in respect of a challenge by Resurgence Asset
Management LLC (“Resurgence”), the meetings of creditors were properly constituted,
the voting was properly carried out and the Plan was approved by the requisite double
majorities in each class. The composition of the majority of the unsecured creditor class
is addressed below under the heading “Fair and Reasonable”.

2. Matters Unauthorized

[64] This criterion has not been widely discussed in the reported cases. As recognized by
Blair J. in Olympia & York Developments Ltd. v. Royal Trust Co. (1993), 17 C.B.R. (3d) 1
(Ont. Gen. Div.) and Farley J. in Cadillac Fairview (Re) (1995), 53 A.C.W.S. (3d) 305 (Ont.
Gen. Div.), within the CCAA process the court must rely on the reports of the Monitor as well
as the parties in ensuring nothing contrary to the CCAA has occurred or is contemplated by the
plan.

[65] In this proceeding, the dissenting groups have raised two matters which in their view
are unauthorized by the CCAA.: firstly, the Minority Shareholders of CAC suggested the
proposed share capital reorganization of CAIL is illegal under the ABCA and Ontario
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Securities Commission Policy 9.1, and as such cannot be authorized under the CCAA and
secondly, certain unsecured creditors suggested that the form of release contained in the Plan
goes beyond the scope of release permitted under the CCAA.

a, Legality of proposed share capital reorganization
[66] Subsection 185(2) of the ABCA provides:

(2) If a corporation is subject to an order for reorganization, its articles may be
amended by the order to effect any change that might lawfully be made by an
amendment under section 167,

[67] Sections 6.1(2)(d) and (e) and Schedule “D” of the Plan contemplate that:

a. All CAIL common shares held by CAC will be converted into a single retractable
share, which will then be retracted by CAIL for $1.00; and

b. All CAIL preferred shares held by 853350 will be converted into CAIL common
shares.

[68] The Articles of Reorganization in Schedule “D” to the Plan provide for the following
amendments to CAIL’s Articles of Incorporation to effect the proposed reorganization:

(a) consolidating all of the issued and outstanding common shares into one common
share;

(b) redesignating the existing common shares as “Retractable Shares” and changing the
rights, privileges, restrictions and conditions attaching to the Retractable Shares so that
the Retractable Shares shall have attached thereto the rights, privileges, restrictions and
conditions as set out in the Schedule of Share Capital;

(c) cancelling the Non-Voting Shares in the capital of the corporation, none of which
are currently issued and outstanding, so that the corporation is no longer authorized to
issue Non-Voting Shares;

(d) changing all of the issued and outstanding Class B Preferred Shares of the
corporation into Class A Preferred Shares, on the basis of one (1) Class A Preferred
Share for each one (1) Class B Preferred Share presently issued and outstanding;

(e) redesignating the existing Class A Preferred Shares as “Common Shares” and
changing the rights, privileges, restrictions and conditions attaching to the Common
Shares so that the Common Shares shall have attached thereto the rights, privileges,
restrictions and conditions as set out in the Schedule of Share Capital; and

(f) cancelling the Class B Preferred Shares in the capital of the corporation, none of
which are issued and outstanding after the change in paragraph (d) above, so that the
corporation is no longer authorized to issue Class B Preferred Shares;

Section 167 of the ABCA

[69] Reorganizations under section 185 of the ABCA are subject to two preconditions:
a. The corporation must be “subject to an order for re-organization”; and
b. The proposed amendments must otherwise be permitted under section 167 of the
ABCA.

2000 ABQB 442 {CanLli)



Page: 16

[70] The parties agreed that an order of this court sanctioning the Plan would satisfy the first
condition.

[71] The relevant portions of section 167 provide as follows:

167(1) Subject to sections 170 and 171, the articles of a corporation may by special
resolution be amended to

(e) change the designation of all or any of its shares, and add, change or remove any
rights, privileges, restrictions and conditions, including rights to accrued dividends, in
respect of all or any of its shares, whether issued or unissued,

(f) change the shares of any class or series, whether issued or unissued, into a different
numbet of shares of the same class or series into the same or a different number of
shares of other classes or series,

(g.1) cancel a class or series of shares where there are no issued or outstanding shares
of that class or series,

[72] Each change in the proposed CAIL Articles of Reorganization corresponds to changes
permitted under s. 167(1) of the ABCA, as follows:

Proposed Amendment in Schedule "D" Subsection 167(1),
ABCA

(a) — consolidation of Common Shares 167(1)(f)

(b) — change of designation and rights 167(1)(e)

(¢) — cancellation 167(1)(g.1)

(d) — change in shares 167(1)(%)

(e) — change of designation and rights 167(1)(e)

(f) — cancellation 167(1)(g.1)

[73] The Minority Shareholders suggested that the proposed reorganization effectively
cancels their shares in CAC. As the above review of the proposed reorganization
demonstrates, that is not the case. Rather, the shares of CAIL are being consolidated, altered
and then retracted, as permitted under section 167 of the ABCA. I find the proposed
reorganization of CAIL’s share capital under the Plan does not violate section 167.

[74]1 InR. Dickerson et al, Proposals for a New Business Corporation Law for Canada,
Vol.1: Commentary (the "Dickerson Report") regarding the then proposed Canada Business
Corporations Act, the identical section to section 185 is described as having been inserted
with the object of enabling the "court to effect any necessary amendment of the articles of the
corporation in order to achieve the objective of the reorganization without having to comply

with the formalities-ofthe Draft-Act;particularly-shareholder-approval-of the-proposed
amendment".

[75] The architects of the business corporation act model which the ABCA follows,
expressly contemplated reorganizations in which the insolvent corporation would eliminate the
interest of common shareholders. The example given in the Dickerson Repott of a
reorganization is very similar to that proposed in the Plan:
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For example, the reorganization of an insolvent corporation may require the
following steps: first, reduction or even elimination of the interest of the
common shareholders; second, relegation of the preferred shareholders to the
status of common shareholders; and third, relegation of the secured debenture
holders to the status of either unsecured Noteholders or preferred shareholders.

[76] The rationale for allowing such a reorganization appears plain; the corporation is
insolvent, which means that on liquidation the shareholders would get nothing. In those
circumstances, as described further below under the heading “Fair and Reasonable”, there is
nothing unfair or unreasonable in the court effecting changes in such situations without
shareholder approval. Indeed, it would be unfair to the creditors and other stakeholders to
permit the shareholders (whose interest has the lowest priority) to have any ability to block a
reorganization.

[77] The Petitioners were unable to provide any case law addressing the use of section 185
as proposed under the Plan. They relied upon the decisions of Royal Oak Mines Inc., [1999]
0.]. No. 4848 and Re T Eaton Co., supra in which Farley J.of the Ontario Superior Court of
Justice emphasized that shareholders are at the bottom of the hierarchy of interests in
liquidation or liquidation related scenarios.

[78] Section 185 provides for amendment to articles by court order. I see no requirement in
that section for a meeting or vote of shareholders of CAIL, quite apart from sharcholders of
CAC. Further, dissent and appraisal rights are expressly removed in subsection (7). To
require a meeting and vote of shareholders and to grant dissent and appraisal rights in
circumstances of insolvency would frustrate the object of section 185 as described in the
Dickerson Report.

[79] In the circumstances of this case, where the majority shareholder holds 82% of the
shares, the requirement of a special resolution is meaningless. To require a vote suggests the
shares have value. They do not. The formalities of the ABCA serve no useful purpose other
than to frustrate the reorganization to the detriment of all stakeholders, contrary to the CCAA.

Section 183 of the ABCA

[80] The Minority Shareholders argued in the alternative that if the proposed share
reorganization of CAIL were not a cancellation of their shares in CAC and therefore allowed
under section 167 of the ABCA, it constituted a “sale, lease, or exchange of substantially all
the property” of CAC and thus required the approval of CAC shareholders pursuant to section
183 of the ABCA. The Minority Shareholders suggested that the common shares in CAIL
were substantially all of the assets of CAC and that all of those shares were being “exchanged”
for $1.00.

[81] I disagree with this creative characterization. The proposed transaction is a
reorganization as contemplated by section 185 of the ABCA. As recognized in Savage v.
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Amoco Acquisition Company Ltd, [1988] A.J. No. 68 (Q.B.), aff’d, 68 C.B.R. (3d) 154 (Alta.
C.A)), the fact that the same end might be achieved under another section does not exclude the
section to be relied on. A statute may well offer several alternatives to achieve a similar end.

Ontario Securities Commission Policy 9.1

[82] The Minority Shareholders also submitted the proposed reorganization constitutes a
“related party transaction” under Policy 9.1 of the Ontario Securities Commission. Under the
Policy, transactions are subject to disclosure, minority approval and formal valuation
requirements which have not been followed here. The Minority Shareholders suggested that
the Petitioners were therefore in breach of the Policy unless and until such time as the court is
advised of the relevant requirements of the Policy and grants its approval as provided by the
Policy.

[83] These shareholders assetted that in the absence of evidence of the going concern value
of CAIL so as to determine whether that value exceeds the rights of the Preferred Shares of
CAIL, the Court should not waive compliance with the Policy.

[84] To the extent that this reorganization can be considered a “related party transaction”, I
have found, for the reasons discussed below under the heading “Fair and Reasonable”, that the
Plan, including the proposed reorganization, is fair and reasonable and accordingly I would
waive the requirements of Policy 9.1.

b. Release

[85] Resurgence argued that the release of directors and other third parties contained in the
Plan does not comply with the provisions of the CCAA.

[86] The release is contained in section 6.2(2)(ii) of the Plan and states as follows:

As of the Effective Date, each of the Affected Creditors will be deemed to forever
release, waive and discharge all claims, obligations, suits, judgments, damages,
demands, debts, rights, causes of action and liabilities...that are based in whole or in
part on any act, omission, transaction, event or other occurrence taking place on or
ptior to the Effective Date in any way relating to the Applicants and Subsidiaries, the
CCAA Proceedings, or the Plan against:(i) The Applicants and Subsidiaries; (ii) The
Directors, Officers and employees of the Applicants or Subsidiaries in each case as of
the date of filing (and in addition, those who became Officers and/or Directors
thereafter but prior to the Effective Date); (iii) The former Directors, Officers and
employees of the Applicants or Subsidiaries, or (iv) the respective current and former
professionals of the entities in subclauses (1) to (3) of this 5.6.2(2) (including, for
greater certainty, the Monitor, its counsel and its current Officers and Directors, and
current and former Officers, Directors, employees, shareholders and professionals of
the released parties) acting in such capacity.

[87] Priorto 1997, the CCAA did not provide for compromises of claims against anyone
other than the petitioning company. In 1997, section 5.1 was added to the CCAA. Section 5.1
states:
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5.1 (1) A compromise or arrangement made in respect of a debtor company may
include in its terms provision for the compromise of claims against directors of
the company that arose before the commencement of proceedings under this Act
and relate to the obligations of the company where the directors are by law
liable in their capacity as directors for the payment of such obligations.

(2) A provision for the compromise of claims against directors may not include
claims that:

(a) relate to contractual rights of one or more creditors; or

(b) are based on allegations of misrepresentations made by directors to creditors
or of wrongful or oppressive conduct by directors.

(3) The Court may declare that a claim against directors shall not be
compromised if it is satisfied that the compromise would not be fair and
reasonable in the circumstances.

[88] Resurgence argued that the form of release does not comply with section 5.1 of the
CCAA insofar as it applies to individuals beyond directors and to a broad spectrum of claims
beyond obligations of the Petitioners for which their directors are “by law liable”. Resurgence
submitted that the addition of section 5.1 to the CCAA constituted an exception to a long
standing principle and urged the court to therefore interpret s. 5.1 cautiously, if not narrowly.
Resurgence relied on Barrette v. Crabtree Estate, [1993], 1 S.C.R. 1027 at 1044 and Bruce
Agra Foods Limited v. Proposal of Everfresh Beverages Inc. (Receiver of) (1996), 45 C.B.R.
(3d) 169 (Ont. Gen, Div.) at para. 5 in this regard.

[89] With respect to Resurgence’s complaint regarding the breadth of the claims covered by
the release, the Petitioners asserted that the release is not intended to override section 5.1(2).
Canadian suggested this can be expressly incorporated into the form of release by adding the
words “excluding the claims excepted by s. 5.1(2) of the CCAA” immediately prior to
subsection (iii) and clarifying the language in Section 5.1 of the Plan. Canadian also
acknowledged, in response to a concern raised by Canada Customs and Revenue Agency, that
in accordance with s. 5.1(1) of the CCAA, directors of CAC and CAIL could only be released
from liability arising before March 24, 2000, the date these proceedings commenced.
Canadian suggested this was also addressed in the proposed amendment. Canadian did not
address the propriety of including individuals in addition to directors in the form of release.

[90] In my view it is appropriate to amend the proposed release to expressly comply with
section 5. 1(2) of the CCAA and to clarify Section 5.1 of the Plan as Canadian suggested in its
brief. The additional language suggested by Canadian to achieve this result shall be included
in the form of order. Canada Customs and Revenue Agency is apparently satisfied with the
Petitioners’ acknowledgement that claims against directors can only be released to the date of
commencement of proceedings under the CCAA, having appeared at this hearing to strongly
support the sanctioning of the Plan, so I will not address this concern further.
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[91] Resurgence argued that its claims fell within the categories of excepted claims in
section 5.1(2) of the CCAA and accordingly, its concern in this regard is removed by this
amendment. Unsecured creditors JHHD Aircraft Leasing No. 1 and No. 2 suggested there
may be possible wrongdoing in the acts of the directors during the restructuring process which
should not be immune from scrutiny and in my view this complaint would also be caught by
the exception captured in the amendment.

[92] While it is true that section 5.2 of the CCAA does not authorize a release of claims
against third parties other than directors, it does not prohibit such releases either. The
amended terms of the release will not prevent claims from which the CCAA expressly
prohibits release. Aside from the complaints of Resurgence, which by their own submissions
are addressed in the amendment I have directed, and the complaints of JHHD Aircraft Leasing
No. 1 and No. 2, which would also be addressed in the amendment, the terms of the release
have been accepted by the requisite majority of creditors and I am loathe to further disturb the
terms of the Plan, with one exception.

[93] Amex Bank of Canada submitted that the form of release appeared overly broad and
might compromise unaffected claims of affected creditors. For further clarification, Amex
Bank of Canada’s potential claim for defamation is unaffected by the Plan and I am prepared
to order Section 6.2(2)(ii) be amended to reflect this specific exception.

3. Fair and Reasonable

[94] In determining whether to sanction a plan of arrangement under the CCAA, the court is
guided by two fundamental concepts: “fairness” and “reasonableness”. While these concepts
are always at the heart of the court’s exercise of its discretion, their meanings are necessarily
shaped by the unique circumstances of each case, within the context of the Act and
accordingly can be difficult to distill and challenging to apply. Blair J. described these
concepts in Olympia and York Dey. Ltd. v. Royal Trust Co., supra, at page 9.

“Fairness” and “reasonableness” are, in my opinion, the two keynote concepts
undetscoring the philosophy and workings of the Companies’ Creditors
Arrangement Act. Fairness is the quintessential expression of the court’s
equitable jurisdiction - although the jurisdiction is statutory, the broad
discretionaty powers given to the judiciary by the legislation which make its
exercise an exercise in equity - and “reasonableness” is what lends objectivity to
the process.

[95] The legislation, while conferring broad discretion on the court, offers little guidance.
However, the court is assisted in the exercise of its discretion by the purpose of the CCAA: to
facilitate the reorganization of a debtor company for the benefit of the company, its creditors,
shareholders, employees and, in many instances, a much broader constituency of affected
persons. Parliament has recognized that reorganization, if commercially feasible, is in most
cases preferable, economically and socially, to liquidation: Norcen Energy Resources Ltd. v.
Oakwood Petroleums Ltd., [1989] 2 W.W.R. 566 at 574 (Alta.Q.B.); Northland Properties Ltd.
v. Excelsior Life Insurance Co. of Canada, [1989] 3 W.W .R. 363 at 368 (B.C.C.A.).
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[96] The sanction of the court of a creditor-approved plan is not to be considered as a rubber
stamp process. Although the majority vote that brings the plan to a sanction hearing plays a
significant role in the court’s assessment, the court will consider other matters as are
appropriate in light of its discretion. In the unique circumstances of this case, it is appropriate
to consider a number of additional matters:

The composition of the unsecured vote;

. What creditors would receive on liquidation or bankruptcy as compared to the Plan;
Alternatives available to the Plan and bankruptcy;

. Oppression;

Unfairness to Shareholders of CAC; and

The public interest.

"o a0 o

a. Composition of the unsecured vote

[97] As noted above, an important measure of whether a plan is fair and reasonable is the
parties’ approval and the degree to which it has been given. Creditor support creates an
inference that the plan is fair and reasonable because the assenting creditors believe that their
interests are treated equitably under the plan. Moreover, it creates an inference that the
arrangement is economically feasible and therefore reasonable because the creditors are in a
better position then the courts to gauge business risk. As stated by Blair J. at page 11 of
Olympia & York Developments Ltd., supra:

As other courts have done, I observe that it is not my function to second guess the
business people with respect to the “business” aspect of the Plan or descending into the
negotiating arena or substituting my own view of what is a fair and reasonable
compromise or arrangement for that of the business judgment of the participants. The
parties themselves know best what is in their interests in those areas.

[98] However, given the manner of voting under the CCAA, the court must be cognizant of
the treatment of minorities within a class: see for example Quintette Coal Ltd., (1992) 13
C.B.R. (3" 14 (B.C.S.C) and Re Alabama, New Orleans, Texas and Pacific Junction Railway
Co. (1890) 60 L.J. Ch. 221 (C.A.). The court can address this by ensuring creditors’ claims are
properly classified. As well, it is sometimes appropriate to tabulate the vote of a particular
class so the results can be assessed from a fairness perspective. In this case, the classification
was challenged by Resurgence and I dismissed that application. The vote was also tabulated in
this case and the results demonstrate that the votes of Air Canada and the Senior Secured
Noteholders, who voted their deficiency in the unsecured class, were decisive.

[99] The results of the unsecured vote, as reported by the Monitor, are:

1. For the resolution to approve the Plan: 73 votes (65% in number) representing
$494,762,304 in claims (76% in value);

2. Against the resolution: 39 votes (35% in number) representing $156,360,363 in
claims (24% in value); and

3. Abstentions: 15 representing $968,036 in value.
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[100] The voting results as reported by the Monitor were challenged by Resurgence. That
application was dismissed.

[101] The members of each class that vote in favour of a plan must do so in good faith and the
majority within a class must act without coercion in their conduct toward the minority. When
asked to assess fairness of an approved plan, the court will not countenance secret agreements
to vote in favour of a plan secured by advantages to the creditor: see for example, Hochberger
v. Rittenberg (1916), 36 D.L..R. 450 (S.C.C.)

[102] In Northland Properties Ltd. (Re) (1988), 73 C.B.R. (N.S.) 175 at 192-3 (B.C.S.C)
aff’d 73 C.B.R. (N.S.) 195 (B.C.C.A)), dissenting priority mortgagees argued the plan violated
the principle of equality due to an agreement between the debtor company and another priority
mortgagee which essentially amounted to a preference in exchange for voting in favour of the
plan. Trainor J. found that the agreement was freely disclosed and commetrcially reasonable
and went on to approve the plan, using the three part test. The British Columbia Court of
Appeal upheld this result and in commenting on the minority complaint McEachern J.A. stated
at page 206:

In my view, the obvious benefits of settling rights and keeping the enterprise together as
a going concern far outweigh the deprivation of the appellants’ wholly illusory rights.
In this connection, the learned chambers judge said at p.29:

I turn to the question of the right to hold the property after an order absolute and
whether or not this is a denial of something of that significance that it should
affect these proceedings. There is in the material before me some evidence of
values. There are the principles to which I have referred, as well as to the rights
of majorities and the rights of minorities.

Certainly, those minority rights are there, but it would seem to me that in view
of the overall plan, in view of the speculative nature of holding propetty in the
light of appraisals which have been given as to value, that this right is something
which should be subsumed to the benefit of the majority.

[103] Resurgence submitted that Air Canada manipulated the indebtedness of CAIL to assure
itself of an affirmative vote. I disagree. I previously ruled on the validity of the deficiency
when approving the LOIs and found the deficiency to be valid. I found there was consideration
for the assignment of the deficiency claims of the various aircraft financiers to Air Canada,
namely the provision of an Air Canada guarantee which would otherwise not have been
available until plan sanction. The Monitor reviewed the calculations of the deficiencies and
determined they were calculated in a reasonable manner. As such, the court approved those
transactions. If the deficiency had instead remained with the aircraft financiers, it is reasonable
to assume those claims would have been voted in favour of the plan. Further, it would have
been entirely appropriate under the circumstances for the aircraft financiers to have retained
the deficiency and agreed to vote in favour of the Plan, with the same result to Resurgence.
That the financiers did not choose this method was explained by the testimony of Mr. Carty
and Robert Peterson, Chief Financial Officer for Air Canada; quite simply it amounted to a
desire on behalf of these creditors to shift the “deal risk” associated with the Plan to Air
Canada. The agreement reached with the Senior Secured Noteholders was also disclosed and
the challenge by Resurgence regarding their vote in the unsecured class was dismissed There
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is nothing inappropriate in the voting of the deficiency claims of Air Canada or the Senior
Secured Noteholders in the unsecured class. There is no evidence of secret vote buying such
as discussed in Northland Properties Ltd. (Re).

[104] If the Plan is approved, Air Canada stands to profit in its operation. I do not accept that
the deficiency claims were devised to dominate the vote of the unsecured creditor class,
however, Air Canada, as funder of the Plan is more motivated than Resurgence to support it.
This divergence of views on its own does not amount to bad faith on the part of Air Canada.
Resurgence submitted that only the Unsecured Noteholders received 14 cents on the dollar.
That is not accurate, as demonstrated by the list of affected unsecured creditors included earlier
in these Reasons. The Senior Secured Noteholders did receive other consideration under the
Plan, but to suggest they were differently motivated suggests that those creditors did not
ascribe any value to their unsecured claims. There is no evidence to support this submission,

[105] The good faith of Resurgence in its vote must also be considered. Resurgence acquired
a substantial amount of its claim after the failure of the Onex bid, when it was aware that
Canadian’s financial condition was rapidly deteriorating. Thereafter, Resurgence continued to
purchase a substantial amount of this highly distressed debt. While Mr, Symington maintained
that he bought because he thought the bonds were a good investment, he also acknowledged
that one basis for purchasing was the hope of obtaining a blocking position sufficient to veto a
plan in the proposed debt restructuring. This was an obvious ploy for leverage with the Plan
proponents

[106] The authorities which address minority creditors’ complaints speak of “substantial
injustice” ( Keddy Motor Inns Ltd. (Re) (1992) 13 C.B.R. (3d) 245 (N.S.C.A.), “confiscation”
of rights (Campeau Corp. (Re) (1992), 10 C.B.R. (3d) 104 (Ont. Ct. (Gen.Div.); Skydome
Corp. (Re) (1999), 87 A.C.W.S (3d) 421 (Ont. Ct. Gen. Div.) ) and majorities “feasting upon”
the rights of the minority (Quintette Coal Ltd. (Re), (1992), 13 C.B.R.(3d) 146 (B.C.S.C.).
Although it cannot be disputed that the group of Unsecured Noteholders represented by
Resurgence are being asked to accept a significant reduction of their claims, as are all of the
affected unsecured creditors, I do not see a “substantial injustice”, nor view their rights as
having been “confiscated” or “feasted upon” by being required to succumb to the wishes of
the majority in their class. No bad faith has been demonstrated in this case. Rather, the
treatment of Resurgence, along with all other affected unsecured creditors, represents a
reasonable balancing of interests. While the court is directed to consider whether there is an
injustice being worked within a class, it must also determine whether there is an injustice with
respect the stakeholders as a whole. Even if a plan might at first blush appear to have that
effect, when viewed in relation to all other parties, it may nonetheless be considered

appropriate and be approved: Algoma Steel Corp. v. Royal Bank (1992), 11 C.B.R. (3d) 1 (Ont.

Gen. Div.)and Northland Properties (Re), supra at 9.

[107] Further, to the extent that greater or discrete motivation to support a Plan may be seen
as a conflict, the Court should take this same approach and look at the creditors as a whole and
to the objecting creditors specifically and determine if their rights are compromised in an
attempt to balance interests and have the pain of compromise borne equally.

[108] Resurgence represents 58.2% of the Unsecured Noteholders or $96 million in claims.
The total claim of the Unsecured Noteholders ranges from $146 million to $161 million. The
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affected unsecured class, excluding aircraft financing, tax claims, the noteholders and claims
under $50,000, ranges from $116.3 million to $449.7 million depending on the resolutions of
certain claims by the Claims Officer. Resurgence represents between 15.7% - 35% of that
portion of the class.

[109] The total affected unsecured claims, excluding tax claims, but including aircraft
financing and noteholder claims including the unsecured portion of the Senior Secured Notes,
ranges from $673 million to $1,007 million. Resurgence represents between 9.5% - 14.3% of
the total affected unsecured creditor pool. These percentages indicate that at its very highest in
a class excluding Air Canada’s assigned claims and Senior Secured’s deficiency, Resurgence
would only represent a maximum of 35% of the class. In the larger class of affected unsecured
it is significantly less. Viewed in relation to the class as a whole, there is no injustice being
worked against Resurgence.

[110] The thrust of the Resurgence submissions suggests a mistaken belief that they will get
more than 14 cents on liquidation. This is not borne out by the evidence and is not reasonable
in the context of the overall Plan.

b. Receipts on liquidation or bankruptey

[111] As noted above, the Monitor prepared and circulated a report on the Plan which
contained a summary of a liquidation analysis outlining the Monitor’s projected realizations
upon a liquidation of CAIL (“Liquidation Analysis”).

[112] The Liquidation Analysis was based on: (1) the draft unaudited financial statements of
Canadian at March 31, 2000; (2) the distress values reported in independent appraisals of
aircraft and aircraft related assets obtained by CAIL in January, 2000; (3) a review of CAIL’s
aircraft leasing and financing documents; and (4) discussions with CAIL Management.

[113] Prior to and during the application for sanction, the Monitor responded to various
requests for information by patties involved. In particular, the Monitor provided a copy of the
Liquidation Analysis to those who requested it. Certain of the parties involved requested the
opportunity to question the Monitor further, particularly in respect to the Liquidation Analysis
and this court directed a process for the posing of those questions.

[114] While there were numerous questions to which the Monitor was asked to respond, there
were several areas in which Resurgence and the Minority Shareholders took particular issue:
pension plan surplus, CRAL, international routes and tax pools. The dissenting groups
asserted that these assets represented overlooked value to the company on a liquidation basis or
onh a going concern basis.

Pension Plan Surplus

[115] The Monitor did not attribute any value to pension plan surplus when it prepared the
Liquidation Analysis, for the following reasons:
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1) The summaries of the solvency surplus/deficit positions indicated a cumulative net
deficit position for the seven registered plans, after consideration of contingent
liabilities;

2) The possibility, based on the previous splitting out of the seven plans from a single
plan in 1988, that the plans could be held to be consolidated for financial purposes,
which would remove any potential solvency surplus since the total estimated contingent
liabilities exceeded the total estimated solvency surplus;

3) The actual calculations were prepared by CAIL’s actuaries and actuaries
representing the unions could conclude liabilities were greater; and

4) CAIL did not have a legal opinion confirming that surpluses belonged to CAIL.

[116] The Monitor concluded that the entitlement question would most probably have to be
settled by negotiation and/or litigation by the parties. For those reasons, the Monitor took a
conservative view and did not attribute an asset value to pension plans in the Liquidation
Analysis. The Monitor also did not include in the Liquidation Analysis any amount in respect
of the claim that could be made by members of the plan where there is an apparent deficit after
deducting contingent liabilities.

[117] The issues in connection with possible pension surplus are: (1) the true amount of any
of the available surplus; and (2) the entitlement of Canadian to any such amount,.

[118] It is acknowledged that surplus prior to termination can be accessed through employer
contribution holidays, which Canadian has taken to the full extent permitted. However, there
is no basis that has been established for any surplus being available to be withdrawn from an
ongoing pension plan. On a pension plan termination, the amount available as a solvency
surplus would first have to be further reduced by various amounts to determine whether there
was in fact any true surplus available for distribution. Such reductions include contingent
benefits payable in accordance with the provisions of each respective pension plan, any
extraordinary plan wind up cost, the amounts of any contribution holidays taken which have
not been reflected, and any litigation costs.

[119] Counsel for all of Canadian’s unionized employees confirmed on the record that the
respective union representatives can be expected to dispute all of these calculations as well as
to dispute entitlement,

[120] There is a suggestion that there might be a total of $40 million of surplus remaining
from all pension plans after such reductions are taken into account, Apart from the issue of
entitlement, this assumes that the plans can be treated separately, that a surplus could in fact be
realized on liquidation and that the Towers Perrin calculations are not challenged. With total
pension plan assets of over $2 billion, a surplus of $40 million could quickly disappear with
relatively minor changes in the market value of the securities held or calculation of liabilities.
In the circumstances, given all the variables, I find that the existence of any surplus is doubtful
at best and I am satisfied that the Monitor’s Liquidation Analysis ascribing it zero value is
reasonable in this circumstances.

CRAL
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[121] The Monitor’s liquidation analysis as at March 31, 2000 of CRAL determined that in a
distress situation, after payments were made to its creditors, there would be a deficiency of
approximately $30 million to pay Canadian Regional’s unsecured creditors, which include a
claim of approximately $56.5 million due to Canadian. In arriving at this conclusion, the
Monitor reviewed internally prepared unaudited financial statements of CRAL as of March 31,
2000, the Houlihan Lokey Howard and Zukin, distress valuation dated January 21, 2000 and
the Simat Helliesen and Eichner valuation of selected CAIL assets dated January 31, 2000 for
certain aircraft related materials and engines, rotables and spares. The Avitas Inc., and
Avmark Inc. reports were used for the distress values on CRAL’s aircraft and the CRAL
aircraft lease documentation. The Monitor also performed its own analysis of CRAL’s
liquidation value, which involved analysis of the reports provided and details of its analysis
were outlined in the Liquidation Analysis.

[122] For the purpose of the Liquidation Analysis, the Monitor did not consider other aitlines
as comparable for evaluation purposes, as the Monitor’s valuation was performed on a
distressed sale basis. The Monitor further assumed that without CAIL’s national and
international network to feed traffic into and a source of standby financing, and considering the
inevitable negative publicity which a failure of CAIL would produce, CRAL would
immediately stop operations as well.

[123] Mr. Peterson testified that CRAL was worth $260 million to Air Canada, based on Air
Canada being a special buyer who could integrate CRAL, on a going concern basis, into its
network. The Liquidation Analysis assumed the windup of each of CRAL and CAIL, a
completely different scenario.

[124] There is no evidence that there was a potential purchaser for CRAL who would be
prepared to acquire CRAL or the operations of CRAL 98 for any significant sum or at all.
CRAL has value to CAIL, and in turn, could provide value to Air Canada, but this value is
attributable to its ability to feed traffic to and take traffic from the national and international
service operated by CAIL. In my view, the Monitor was aware of these features and properly
considered these factors in assessing the value of CRAL on a liquidation of CAIL.

[125] If CAIL wete to cease operations, the evidence is clear that CRAL would be obliged to
do so as well immediately. The travelling public, shippers, trade suppliers, and others would
make no distinction between CAIL and CRAL and there would be no going concern for Air
Canada to acquire.

International Routes

[126] The Monitor ascribed no value to Canadian’s international routes in the Liquidation
Analysis. In discussions with CAIL management and experts available in its aviation group,
the Monitor was advised that international routes are unassignable licenses and not property
rights. They do not appear as assets in CAIL’s financials. Mr. Carty and Mr. Peterson
explained that routes and slots are not treated as assets by airlines, but rather as rights in the
control of the Government of Canada. In the event of bankruptcy/receivership of CAIL,
CAIL’s trustee/receiver could not sell them and accordingly they are of no value to CAIL.
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[127] Evidence was led that on June 23, 1999 Air Canada made an offer to purchase CAIL’s
international routes for $400 million cash plus $125 million for aircraft spares and inventory,
along with the assumption of certain debt and lease obligations for the aircraft required for the
international routes. CAIL evaluated the Air Canada offer and concluded that the proposed
purchase price was insufficient to permit it to continue carrying on business in the absence of
its international routes. Mr. Carty testified that something in the range of $2 billion would be
required.

[128] CAIL was in desperate need of cash in mid December, 1999. CAIL agreed to sell its
Toronto - Tokyo route for $25 million. The evidence, however, indicated that the price for the
Toronto - Tokyo route was not derived from a valuation, but rather was what CAIL asked for,
based on its then-current cash flow requirements. Air Canada and CAIL obtained Government
approval for the transfer on December 21, 2000.

[129] Resurgence complained that despite this evidence of offers for purchase and actual
sales of international routes and other evidence of sales of slots, the Monitor did not include
Canadian’s international routes in the Liquidation Analysis and only attributed a total of $66
million for all intangibles of Canadian. There is some evidence that slots at some foreign
airports may be bought or sold in some fashion. However, there is insufficient evidence to
attribute any value to other slots which CAIL has at foreign airports. It would appear given
the regulation of the airline industry, in particular, the Aeronautics Act and the Canada
Transportation Act, that international routes for a Canadian air carrier only have full value to
the extent of federal government support for the transfer or sale, and its preparedness to allow
the then-current license holder to sell rather than act unilaterally to change the designation.
The federal government was prepared to allow CAIL to sell its Toronto - Tokyo route to Air
Canada in light of CAIL’s severe financial difficulty and the certainty of cessation of
operations during the Christmas holiday season in the absence of such a sale.

[130] Further, statements made by CAIL in mid-1999 as to the value of its international
routes and operations in response to an offer by Air Canada, reflected the amount CAIL needed
to sustain liquidity without its international routes and was not a representation of market value
of what could realistically be obtained from an arms length purchaser. The Monitor concluded
on its investigation that CAIL’s Narida and Heathrow slots had a realizable value of $66
million , which it included in the Liquidation Analysis. I find that this conclusion is
supportable and that the Monitor properly concluded that there were no other rights which
ought to have been assigned value.

Tax Pools
[131] There are four tax pools identified by Resurgence and the Minority Shareholders that
are material: capital losses at the CAC level, undepreciated capital cost pools, operating losses

incurred by Canadian and potential for losses to be reinstated upon repayment of fuel tax
rebates by CAIL.

Capital Loss Pools

[132] The capital loss pools at CAC will not be available to Air Canada since CAC is to be
left out of the corporate reorganization and will be severed from CAIL. Those capital losses
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can essentially only be used to absorb a portion of the debt forgiveness liability associated with
the restructuring. CAC, who has virtually all of its senior debt compromised in the plan,
receives compensation for this small advantage, which cost them nothing.

Undepreciated capital cost (“UCC”)

[133] There is no benefit to Air Canada in the pools of UCC unless it were established that
the UCC pools ate in excess of the fair market value of the relevant assets, since Air Canada
could create the same pools by simply buying the assets on a liquidation at fair market value.
M. Peterson understood this pool of UCC to be approximately $700 million . There is no
evidence that the UCC pool, however, could be considered to be a source of benefit. There is
no evidence that this amount is any greater than fair market value.

Operating Losses

[134] The third tax pool complained of is the operating losses. The debt forgiven as a result
of the Plan will erase any operating losses from prior years to the extent of such forgiven debt.

Fuel tax rebates

[135] The fourth tax pool relates to the fuel tax rebates system taken advantage of by CAIL in
past years. The evidence is that on a consolidated basis the total potential amount of this pool
is $297 million. According to Mr. Carty’s testimony, CAIL has not been taxable in his ten
years as Chief Financial Officer. The losses which it has generated for tax purposes have been
sold on a 10 - 1 basis to the government in order to receive rebates of excise tax paid for fuel.
The losses can be restored retroactively if the rebates are repaid, but the losses can only be
carried forward for a maximum of seven years. The evidence of Mr. Peterson indicates that
Air Canada has no plan to use those alleged losses and in order for them to be useful to Air
Canada, Air Canada would have to complete a legal merger with CAIL, which is not provided
for in the plan and is not contemplated by Air Canada until some uncertain future date. In my
view, the Monitot’s conclusion that there was no value to any tax pools in the Liquidation
Analysis is sound.

[136] Those opposed to the Plan have raised the spectre that there may be value unaccounted
for in this liquidation analysis or otherwise. Given the findings above, this is merely
speculation and is unsupported by any concrete evidence.

c. Alternatives to the Plan

[137] When presented with a plan, affected stakeholders must weigh their options in the light
of commercial reality. Those options are typically liquidation measured against the plan
proposed. If not put forward, a hope for a different or more favourable plan is not an option
and no basis upon which to assess fairness. On a purposive approach to the CCAA, what is
fair and reasonable must be assessed against the effect of the Plan on the creditors and their
various claims, in the context of their response to the plan. Stakeholders are expected to decide
their fate based on realistic, commercially viable alternatives (generally seen as the prime
motivating factor in any business decision) and not on speculative desires or hope for the
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future. As Farley J. stated in Re T. Eaton Co. (1999) O.J. No. 4216 (Ont. Sup. Ct.) at
paragraph 6:

One has to be cognizant of the function of a balancing of their prejudices.
Positions must be realistically assessed and weighed, all in the light of what an
alternative to a successful plan would be. Wishes are not a firm foundation on
which to build a plan; nor are ransom demands.

[138] The evidence is overwhelming that all other options have been exhausted and have
resulted in failure. The concern of those opposed suggests that there is a better plan that Air
Canada can put forward. I note that significant enhancements were made to the plan during the
process. In any case, this is the Plan that has been voted on. The evidence makes it clear that
there is not another plan forthcoming. As noted by Farley J. in T. Eaton Co, supra, “no one
presented an alternative plan for the interested parties to vote on” (para. 8).

d. Oppression
Oppression and the CCAA

[139] Resurgence and the Minority Shareholders originally claimed that the Plan proponents,
CAC and CAIL and the Plan supporters 853350 and Air Canada had oppressed, unfairly
disregarded or unfairly prejudiced their interests, under Section 234 of the ABCA. The
Minority Shareholders (for reasons that will appear obvious) have abandoned that position.

[140] Section 234 gives the court wide discretion to remedy corporate conduct that is unfair.
As remedial legislation, it attempts to balance the interests of shareholders, creditors and
management to ensure adequate investor protection and maximum management flexibility.
The Act requires the court to judge the conduct of the company and the majority in the context
of equity and fairness: First Edmonton Place Ltd. v. 315888 Alberta Ltd., (1988) 40 B.L.R.28
(Alta. Q.B.). Equity and fairness are measured against or considered in the context of the
rights, interests or reasonable expectations of the complainants: Re Diligenti v. RWMD
Operations Kelowna (1976), 1 B.C.L.R. 36 (S5.C).

[141] The starting point in any determination of oppression requires an understanding as to
what the rights, interests, and reasonable expectations are and what the damaging or
detrimental effect is on them. MacDonald J. stated in First Edmonton Place, supra at 57:

In deciding what is unfair, the history and nature of the corporation, the essential
nature of the relationship between the corporation and the creditor, the type of
rights affected in general commercial practice should all be material. More
concretely, the test of unfair prejudice or unfair disregard should encompass the
following considerations: The protection of the underlying expectation of a
creditor in the arrangement with the corporation, the extent to which the acts
complained of were unforeseeable where the creditor could not reasonably have
protected itself from such acts and the detriment to the interests of the creditor.
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[142] While expectations vary considerably with the size, structure, and value of the
cotporation, all expectations must be reasonably and objectively assessed: Pente Investment
Management Ltd. v. Schneider Corp. (1998), 42 O.R. (3d) 177 (C.A.).

[143] Where a company is insolvent, only the creditors maintain a meaningful stake in its
assets. Through the mechanism of liquidation or insolvency legislation, the interests of
shareholders are pushed to the bottom rung of the priority ladder. The expectations of creditors
and shareholders must be viewed and measured against an altered financial and legal
landscape. Shareholders cannot reasonably expect to maintain a financial interest in an
insolvent company where creditors’ claims are not being paid in full. It is through the lens of
insolvency that the court must consider whether the acts of the company are in fact oppressive,
unfairly prejudicial or unfairly disregarded. CCAA proceedings have recognized that
shareholders may not have “a true interest to be protected” because there is no reasonable
prospect of economic value to be realized by the shareholders given the existing financial
misfortunes of the company: Re Royal Oak Mines Ltd., supra, para. 4., Re Cadillac Fairview,
[1995] O.J. 707 (Ont. Sup. Ct), and Re T. Eaton Company, supra.

[144] To avail itself of the protection of the CCAA, a company must be insolvent. The
CCAA considers the hierarchy of interests and assesses fairness and reasonableness in that
context. The court’s mandate not to sanction a plan in the absence of fairness necessitates the
determination as to whether the complaints of dissenting creditors and shareholders are
legitimate, bearing in mind the company’s financial state. The articulated purpose of the Act
and the jurisprudence interpreting it, “widens the lens” to balance a broader range of interests
that includes creditors and shareholders and beyond to the company, the employees and the
public, and tests the fairness of the plan with reference to its impact on all of the constituents.

[145] It is through the lens of insolvency legislation that the rights and interests of both
shareholders and creditors must be considered. The reduction or elimination of rights of both
groups is a function of the insolvency and not of oppressive conduct in the operation of the
CCAA. The antithesis of oppression is faitness, the guiding test for judicial sanction. If a plan
unfairly disregards or is unfairly prejudicial it will not be approved. However, the coutrt retains
the power to compromise or prejudice rights to effect a broader purpose, the restructuring of an
insolvent company, provided that the plan does so in a fair manner.

Oppression allegations by Resurgence

[146] Resurgence alleges that it has been oppressed or had its rights disregarded because the
Petitioners and Air Canada disregarded the specific provisions of their trust indenture, that Air
Canada and 853350 dealt with other creditors outside of the CCAA, refusing to negotiate with
Resurgence and that they are generally being treated inequitably under the Plan.

[147] The trust indenture under which the Unsecured Notes were issued required that upon a
“change of control”, 101% of the principal owing thereunder, plus interest would be
immediately due and payable. Resurgence alleges that Air Canada, through 853350, caused
CAC and CAIL to purposely fail to honour this term. Canadian acknowledges that the trust
indenture was breached. On February 1, 2000, Canadian announced a moratorium on
payments to lessors and lenders, including the Unsecured Noteholders. As a result of this
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moratorium, Canadian defaulted on the payments due under its various credit facilities and
aircraft leases,

[148] The moratorium was not directed solely at the Unsecured Noteholders. It had the same
impact on other creditors, secured and unsecured. Canadian, as a result of the moratorium,
breached other contractual relationships with various creditors. The breach of contract is not
sufficient to found a claim for oppression in this case. Given Canadian’s insolvency, which
Resurgence recognized, it cannot be said that there was a reasonable expectation that it would
be paid in full under the terms of the trust indenture, particularly when Canadian had ceased
making payments to other creditors as well.

[149] It is asserted that because the Plan proponents engaged in a restructuring of Canadian’s
debt before the filing under the CCAA, that its use of the Act for only a small group of
creditors, which includes Resurgence is somehow oppressive.

[150] At the outset, it cannot be overlooked that the CCAA does not require that a
compromise be proposed to all creditors of an insolvent company. The CCAA is a flexible,
remedial statute which recognizes the unique circumstances that lead to and away from
insolvency.

[151] Next, Air Canada made it clear beginning in the fall of 1999 that Canadian would have
to complete a financial restructuring so as to permit Air Canada to acquire CAIL on a
financially sound basis and as a wholly owned subsidiary. Following the implementation of
the moratorium, absent which Canadian could not have continued to operate, Canadian and Air
Canada commenced efforts to restructure significant obligations by consent. They perceived
that further damage to public confidence that a CCAA filing could produce, required Canadian
to secure a substantial measure of creditor support in advance of any public filing for court
protection. Before the Petitioners started the CCAA proceedings on March 24, 2000, Air
Canada, CAIL and lessors of 59 aircraft in its fleet had reached agreement in principle on the
restructuring plan.

[152] The purpose of the CCAA is to create an environment for negotiations and
compromise. Often it is the stay of proceedings that creates the necessary stability for that
process to unfold. Negotiations with certain key creditors in advance of the CCAA filing,
rather than being oppressive or conspiratorial, are to be encouraged as a matter of principle if
their impact is to provide a firm foundation for a restructuring. Certainly in this case, they
were of critical importance, staving off liquidation, preserving cash flow and allowing the Plan
to proceed. Rather than being detrimental or prejudicial to the interests of the other
stakeholders, including Resurgence, it was beneficial to Canadian and all of its stakeholders.

[153] Resurgence complained that certain transfers of assets to Air Canada and its actions in
consolidating the operations of the two entities prior to the initiation of the CCAA proceedings
were unfairly prejudicial to it.

[154] The evidence demonstrates that the sales of the Toronto - Tokyo route, the Dash 8s and
the simulators were at the suggestion of Canadian, who was in desperate need of operating
cash, Air Canada paid what Canadian asked, based on its cash flow requirements. The
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evidence established that absent the injection of cash at that critical juncture, Canadian would
have ceased operations. It is for that reason that the Government of Canada willingly provided
the approval for the transfer on December 21, 2000.

[155] Similarly, the renegotiation of CAIL’s aircraft leases to reflect market rates supported
by Air Canada covenant or guarantee has been previously dealt with by this court and found to
have been in the best interest of Canadian, not to its detriment. The evidence establishes that
the financial support and corporate integration that has been provided by Air Canada was not
only in Canadian’s best interest, but its only option for survival. The suggestion that the
renegotiations of these leases, various sales and the operational realignment represents an
assumption of a benefit by Air Canada to the detriment of Canadian is not supported by the
evidence.

[156] I find the transactions predating the CCAA proceedings, were in fact Canadian’s life
blood in ensuring some degree of liquidity and stability within which to conduct an ordetly
restructuring of its debt. There was no detriment to Canadian or to its creditors, including its
unsecured creditors. That Air Canada and Canadian were so successful in negotiating
agreements with their major creditors, including aircraft financiers, without resorting to a stay
under the CCAA underscores the serious distress Canadian was in and its lenders recognition
of the viability of the proposed Plan.

[157] Resurgence complained that other significant groups held negotiations with Canadian.
The evidence indicates that a meeting was held with Mr. Symington, Managing Director of
Resurgence, in Toronto in March 2000. It was made clear to Resurgence that the pool of
unsecured creditors would be somewhete between $500 and $700 million and that Resurgence
would be included within that class. To the extent that the versions of this meeting differ, I
prefer and accept the evidence of Mr. Carty. Resurgence wished to play a significant role in
the debt restructuring and indicated it was prepared to utilize the litigation process to achieve a
satisfactory result for itself. It is therefore understandable that no further negotiations took
place. Nevertheless, the original offer to affected unsecured creditors has been enhanced since
the filing of the plan on April 25, 2000. The enhancements to unsecured claims involved the
removal of the cap on the unsecured pool and an increase from 12 to 14 cents on the dollar.

[158] The findings of the Commissioner of Competition establishes beyond doubt that absent
the financial suppott provided by Air Canada, Canadian would have failed in December 1999.
[ am unable to find on the evidence that Resurgence has been oppressed. The complaint that
Air Canada has plundered Canadian and robbed it of its assets is not supported but contradicted
by the evidence. As described above, the alternative is liquidation and in that event the
Unsecured Noteholders would receive between one and three cents on the dollar. The
Monitor’s conclusions in this regard are supportable and I accept them.

e. Unfairness to Shareholders
[159] The Minority Shareholders essentially complained that they were being unfairly

stripped of their only asset in CAC - the shares of CAIL. They suggested they were being
squeezed out by the new CAC majority shareholder 853350, without any compensation or any
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vote. When the reorganization is completed as contemplated by the Plan , their shares will
remain in CAC but CAC will be a bare shell.

[160] They further submitted that Air Canada’s cash infusion, the covenants and guarantees it
has offered to aircraft financiers, and the operational changes (including integration of
schedules, “quick win” strategies, and code sharing) have all added significant value to CAIL
to the benefit of its stakeholders, including the Minority Shareholders. They argued that they
should be entitled to continue to participate into the future and that such an expectation is
legitimate and consistent with the statements and actions of Air Canada in regard to
integration. By acting to realign the airlines before a corporate reorganization, the Minority
Shareholders asserted that Air Canada has created the expectation that it is prepared to
consolidate the airlines with the participation of a minority. The Minority Shareholders take
no position with respect to the debt restructuring under the CCAA, but ask the court to sever
the corporate reorganization provisions contained in the Plan,

[161] Finally, they asserted that CAIL has increased in value due to Air Canada’s financial
contributions and operational changes and that accordingly, before authorizing the transfer of
the CAIL shares to 853350, the current holders of the CAIL Preferred Shares, the court must
have evidence before it to justify a transfer of 100% of the equity of CAIL to the Preferred
Shares.

[162] That CAC will have its shareholding in CAIL extinguished and emerge a bare shell is
acknowledged. However, the evidence makes it abundantly clear that those shares, CAC’s
“only asset”, have no value. That the Minority Shareholders are content to have the debt
restructuring proceed suggests by implication that they do not dispute the insolvency of both
Petitioners, CAC and CAIL.

[163] The Minority Shareholders base their expectation to remain as shareholders on the
actions of Air Canada in acquiring only 82% of the CAC shares before integrating certain of
the airlines’ operations. Mr. Baker (who purchased after the Plan was filed with the Court and
almost six months after the take over bid by Air Canada) suggested that the contents of the bid
circular misrepresented Air Canada’s future intentions to its shareholders. The two dollar price
offered and paid per share in the bid must be viewed somewhat skeptically and in the context
in which the bid arose. It does not support the speculative view that some shareholders hold,
that somehow, despite insolvency, their shares have some value on a going concern basis, In
any event, any claim for misrepresentation that Minority Shareholders might have arising from
the take over bid circular against Air Canada or 853350 , if any, is unaffected by the Plan and
may be pursued after the stay is lifted.

[164] In considering Resurgence’s claim of oppression I have already found that the financial
support of Air Canada during this restructuring period has benefited Canadian and its
stakeholders. Air Canada’s financial support and the integration of the two airlines has been
critical to keeping Canadian afloat. The evidence makes it abundantly clear that without this
support Canadian would have ceased operations. However it has not transformed CAIL or
CAC into solvent companies.
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[165] The Minority Shareholders raise concerns about assets that are ascribed limited or no

value in the Monitor’s report as does Resurgence (although to support an opposite proposition).

Considerable argument was directed to the future operational savings and profitability
forecasted for Air Canada, its subsidiaries and CAIL and its subsidiaries. Mr. Peterson
estimated it to be in the order of $650 to $800 million on an annual basis, commencing in
2001. The Minority Shareholders point to the tax pools of a restructured company that they
submit will be of great value once CAIL becomes profitable as anticipated. They point to a
pension surplus that at the very least has value by virtue of the contribution holidays that it
affords. They also look to the value of the compromised claims of the restructuring itself
which they submit are in the order of $449 million. They submit these cumulative benefits add
value, currently or at least realizable in the future. In sharp contrast to the Resurgence position
that these acts constitute oppressive behaviour, the Minority Shareholders view them as
enhancing the value of their shares. They go so far as to suggest that there may well be a
current going concern value of the CAC shares that has been conveniently ignored or
unquantified and that the Petitioners must put evidence before the court as to what that value
is.

[166] These arguments overlook several important facts, the most significant being that CAC
and CAIL are insolvent and will remain insolvent until the debt restructuring is fully
implemented. These companies are not just technically or temporarily insolvent, they are
massively insolvent, Air Canada will have invested upward of $3 billion to complete the
restructuring, while the Minority Shareholders have contributed nothing. Further, it was a
fundamental condition of Air Canada’s support of this Plan that it become the sole owner of
CAIL. It has been suggested by some that Air Canada’s share purchase at two dollars per
share in December 1999 was unfairly prejudicial to CAC and CAIL’s creditors. Objectively,
any expectation by Minority Shareholders that they should be able to participate in a
restructured CAIL is not reasonable.

[167] The Minority Shareholders asserted the plan is unfair because the effect of the
reorganization is to extinguish the common shares of CAIL held by CAC and to convett the
voting and non-voting Preferred Shares of CAIL into common shares of CAIL. They submit
there is no expert valuation or other evidence to justify the transfer of CAIL’s equity to the
Preferred Shares. There is no equity in the CAIL shares to transfer. The year end financials
show CAIL’s shareholder equity at a deficit of $790 million. The Preferred Shares have a
liquidation preference of $347 million. There is no evidence to suggest that Air Canada’s
interim support has rendered either of these companies solvent, it has simply permitted
operations to continue. In fact, the unaudited consolidated financial statements of CAC for the
quarter ended March 31, 2000 show total shareholders equity went from a deficit of $790
million to a deficit of $1.214 million, an erosion of $424 million.

[168] The Minority Shareholders’ submission attempts to compare and contrast the rights
and expectations of the CAIL preferred shares as against the CAC common shares. This is not
a meaningful exercise; the Petitionets are not submitting that the Preferred Shares have value
and the evidence demonstrates unequivocally that they do not. The Preferred Shares are
merely being utilized as a corporate vehicle to allow CAIL to become a wholly owned
subsidiary of Air Canada. For example, the same result could have been achieved by issuing
new shares rather than changing the designation of 853350's Preferred Shares in CAIL.
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[169] The Minority Shareholders have asked the court to sever the reorganization from the
debt restructuring, to permit them to participate in whatever future benefit might be derived
from the restructured CAIL. However, a fundamental condition of this Plan and the expressed
intention of Air Canada on numerous occasions is that CAIL become a wholly owned
subsidiary. To suggest the court ought to sever this reorganization from the debt restructuring
fails to account for the fact that it is not two plans but an integral part of a single plan. To
accede to this request would create an injustice to creditors whose claims are being seriously
compromised, and doom the entire Plan to failure. Quite simply, the Plan’s funder will not
support a severed plan.

[170] Finally, the future profits to be derived by Air Canada are not a relevant consideration.
While the object of any plan under the CCAA is to create a viable emerging entity, the
germane issue is what a prospective purchaser is prepared to pay in the circumstances. Here,
we have the one and only offer on the table, Canadian’s last and only chance. The evidence
demonstrates this offer is preferable to those who have a remaining interest to a liquidation,
Where secured creditors have compromised their claims and unsecured creditors are accepting
14 cents on the dollar in a potential pool of unsecured claims totalling possibly in excess of $1
billion , it is not unfair that shareholders receive nothing.

e. The Public Interest

[171] In this case, the court cannot limit its assessment of fairness to how the Plan affects the
direct participants. The business of the Petitioners as a national and international airline
employing over 16,000 people must be taken into account.

[172] In his often cited article, Reorganizations Under the Companies’ Creditors
Arrangement Act (1947), 25 Can.Bar R.ev. 587 at 593 Stanley Edwards stated:

Another reason which is usually operative in favour of reorganization is the interest of
the public in the continuation of the enterprise, particularly if the company supplies
commodities or services that are necessary or desirable to large numbers of consumers,
or if it employs large numbers of workers who would be thrown out of employment by
its liquidation. This public interest may be reflected in the decisions of the creditors
and shareholders of the company and is undoubtedly a factor which a court would wish
to consider in deciding whether to sanction an arrangement under the C.C.A.A.

[173] In Re Repap British Columbia Inc. (1998), 1 C.B.R. 449 (B.C.S.C.) the court noted
that the fairness of the plan must be measured against the overall economic and business
environment and against the interests of the citizens of British Columbia who are affected as
“shareholders” of the company, and creditors, of suppliers, employees and competitors of the
company. The court approved the plan even though it was unable to conclude that it was
necessarily fair and reasonable. In Re Quintette Coal Ltd., supra, Thackray J. acknowledged
the significance of the coal mine to the British Columbia economy, its importance to the people
who lived and worked in the region and to the employees of the company and their families.
Other cases in which the court considered the public interest in determining whether to
sanction a plan under the CCAA include Canadian Red Cross Society (Re), (1998),5
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C.B.R.(4th) (Ont. Gen. Div.) and Algoma Steel Corp. v. Royal Bank of Canada (Trustee of),
[1992] O.J. No. 795 (Ont. Gen. Div.)

[174] The economic and social impacts of a plan are important and legitimate considerations.
Even in insolvency, companies are more than just assets and liabilities. The fate of a company
is inextricably tied to those who depend on it in various ways. It is difficult to imagine a case
where the economic and social impacts of a liquidation could be more catastrophic. It would
undoubtedly be felt by Canadian air travellers across the country. The effect would not be a
mere ripple, but more akin to a tidal wave from coast to coast that would result in chaos to the
Canadian transportation system.

[175] More than sixteen thousand unionized employees of CAIL and CRAL appeared through
counsel. The unions and their membership strongly support the Plan. The unions represented
included the Airline Pilots Association International, the International Association of
Machinists and Aerospace Workers, Transportation District 104, Canadian Union of Public
Employees, and the Canadian Auto Workers Union. They represent pilots, ground workers and
cabin personnel. The unions submit that it is essential that the employee protections arising
from the current restructuring of Canadian not be jeopardized by a bankruptcy, receivership or
other liquidation. Liquidation would be devastating to the employees and also to the local and
national economies. The unions emphasize that the Plan safeguards the employment and job
dignity protection negotiated by the unions for their members. Further, the court was reminded
that the unions and their members have played a key role over the last fifteen years or mote in
working with Canadian and responsible governments to ensure that Canadian sutvived and
jobs were maintained.

[176] The Calgary and Edmonton Airport authorities, which are not for profit corporations,
also supported the Plan. CAIL’s obligations to the airport authorities are not being
compromised under the Plan. However, in a liquidation scenario, the airport authorities
submitted that a liquidation would have severe financial consequences to them and have
potential for severe disruption in the operation of the airports.

[177] The representations of the Government of Canada are also compelling. Approximately
one year ago, CAIL approached the Transport Department to inquire as to what solution could
be found to salvage their ailing company. The Government saw fit to issue an order in council,
pursuant to section 47 of the Transportation Act , which allowed an opportunity for CAIL to
approach other entities to see if a permanent solution could be found. A standing committee in
the House of Commons teviewed a framework for the restructuring of the airline industry,
recommendations were made and undertakings were given by Air Canada. The Government
was driven by a mandate to protect consumetrs and promote competition. It submitted that the
Plan is a major component of the industry restructuring. Bill C-26, which addresses the
restructuring of the industry, has passed through the House of Commons and is presently
before the Senate. The Competition Bureau has accepted that Air Canada has the only offer on
the table and has worked very closely with the parties to ensure that the interests of consumers,
employees, small carriers, and smaller communities will be protected.

[178] In summary, in assessing whether a plan is fair and reasonable, courts have emphasized
that perfection is not required: see for example Wandlyn Inns Ltd. (Re) (1992), 15 C.B.R. (3d)
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316 (N.BQ.B), Quintette Coal, supra and Repap, supra. Rather, various rights and remedies
must be sacrificed to varying degrees to result in a reasonable, viable compromise for all
concerned. The court is required to view the “big picture” of the plan and assess its impact as a
whole. Ireturn to Algoma Steel v. Royal Bank of Canada., supra at 9 in which Farley J.
endorsed this approach:

What might appear on the surface to be unfair to one party when viewed in relation to
all other parties may be considered to be quite appropriate.

[179] Fairness and reasonableness are not abstract notions, but must be measured against the
available commercial alternatives. The triggering of the statute, namely insolvency, recognizes
a fundamental flaw within the company. In these imperfect circumstances there can never be a
perfect plan, but rather only one that is supportable. As stated in Re Sammi Atlas Inc., (1998),
3C.B.R. (4™) 171 at 173 (Ont. Sup. Ct.) at 173:

A plan under the CCAA is a compromise; it cannot be expected to be perfect. It should
be approved if it is fair, reasonable and equitable. Equitable treatment is not necessarily
equal treatment. Equal treatment may be contrary to equitable treatment.

[180] I find that in all the circumstances, the Plan is fair and reasonable.

1V. CONCLUSION

[181] The Plan has obtained the support of many affected creditors, including virtually all
aircraft financiers, holders of executory contracts, AMR, Loyalty Group and the Senior
Secured Noteholders.

[182] Use of these proceedings has avoided triggering more than $1.2 billion of incremental
claims. These include claims of passengers with pre-paid tickets, employees, landlords and
other parties with ongoing executory contracts, trade creditors and suppliers.

[183] This Plan represents a solid chance for the continued existence of Canadian. It
preserves CAIL as a business entity. It maintains over 16,000 jobs. Suppliers and trade
creditors are kept whole. It protects consumers and preserves the integrity of our national
transportation system while we move towards a new regulatory framework, The extensive
efforts by Canadian and Air Canada, the compromises made by stakeholders both within and
without the proceedings and the commitment of the Government of Canada inspire confidence
in a positive result.

[184] I agree with the opposing parties that the Plan is not perfect, but it is neither illegal nor
oppressive. Beyond its fair and reasonable balancing of interests, the Plan is a result of bona
fide efforts by all concerned and indeed is the only alternative to bankruptcy as ten years of
struggle and creative attempts at restructuring by Canadian clearly demonstrate. This Plan is
one step toward a new era of airline profitability that hopefully will protect consumers by
promoting affordable and accessible air travel to all Canadians.
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[185] The Plan deserves the sanction of this court and it is hereby granted. The application
pursuant to section 185 of the ABCA is granted. The application for declarations sought by
Resurgence are dismissed. The application of the Minority Shareholders is dismissed.

HEARD on the 5" day of June to the 19" day of June, 2000.
DATED at Calgary, Alberta this 27" day of June, 2000.

J.C.Q.B.A.

APPEARANCES:

A.L. Friend, Q.C.
H.M. Kay, Q.C.
R.B. Low. Q.C.
L. Goldbach
For the Petitioners

S. F.Dunphy
P. O’Kelly
E. Kolers
For Air Canada and 853350 Alberta Ltd.

D.R. Haigh, Q.C.
D.N. Nishimura
A.Z.A. Campbell
D. Tay
For Resurgence Asset Management LL.C

L.R. Duncan, Q.C.
G. McCue
For Neil Baker, Michael Salter, Hal Metheral and Roger Midiaty

F. R. Foran, Q.C.
P. T. McCarthy, Q.C.
For the Monitor, PwC

G.B. Morawetz
R.J. Chadwick
A. McConnell
For the Senior Secured Noteholders and the Bank of Nova Scotia Trust Company

2000 ABQB 442 (CanLll}



Page: 39

C.J. Shaw, Q.C.
For the unionized employees

T. Mallett
C. Feasby
For Amex Bank of Canada

E.W. Halt
For J. Stephens Allan, Claims Officer

M. Hollins.
For Pacific Costal Airlines

P. Pastewka
For JHHD Aircraft Leasing No. 1 and No. 2

J. Thom
For the Royal Bank of Canada

J. Medhurst-Tivadar
For Canada Customs and Revenue Agency

R. Wilkins, Q.C.

For the Calgary and Edmonton Airport Authority

2000 ABQB 442 (Canllf)



Page: 40

{iued) zyy OGV 0002



TAB 5



AMEROBD THIS L, PURSUANT TO : \ -

HODIPIE 08 GONFORMEMENT A ) :

T RULERA REQLE 26,02 { )
@m@wsaop Ma S Pe re D,-Q o

L'ORDONNANGE Dt
e TN S r Court Tile No, CV-09-378701-00CP

, ONTARIO .
Qw ooﬁgfgfm,mm Jlggg;DRmR COURT OF JUSTICE

BETWEEN

ST, CLAIR PENNYFEATHER
“Plaltiff
and

T et Ll TIVMINCO LIMITED, PHOTON CONSULTING LLG,
NS ROGOL ENERGY CONSULTING LLC, MICHABL ROGOL,
; DR, HEINZ SCEIMMELBUSCH, ROBERT DIETRICH,
RENE BOISVERT, ARTHUR R, SPECTOR,
JACK L, MESSMAN, JOHN C, FOX, MICHABL D, WINFIELD,
" MICKEY M, YARSICH, and JOHN P. WALSH

Defendants

Pro oeed"mg under the Class Proceedings det, 1992

AMENDED STATEMENT OF CLAIM

TO THE DEFENDANTS

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the p amﬁff
The ofalm made agalnst you Is set out In the following pages.

18 YOU WISH TO DEFBND THIS PROCEEDING, you ot an Ontatdo lawyer acting for you
must prepare a statement of defence in Form 184 prescubed by the Rules of Civil Procedurs,
serve it on the plaintiffs lawyer ox, where the plaintiff does not have a lawyer, serve it onthe
plaintiff, and file it, with proof of sewice in this court office, WITHIN TWENTY DAYS after

~ this staterent of claim is served on you, if you ate served in Ontarlo,

If yoxf are served in another province or tewifory of Canada or in the Unlted States of
Ameriea, the perlod for serving and filing your statement of defoncs is forty days, If you ate
served outside Canada and the United States of Amerlca, the perlod is sixty days.

Instead of serving and filing a statement of defence, you may serve and file 3 notice of Infent



2w
~

to defond ih Form 18B presortbed by the Rules of Clvll, Procedure. This will entlile you to fen
ioto days within which o sesve and filo your statement of deferce,

IF YOU FAIL TO DEFEND THIS PROCEEDING, JUDGMENT MAY BE GIVEN
AGAINST YOU IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU, IF
" YOU WISH TO DEFEND THIS PROCEEDING BUT AR2 UNABLE TO PAY LEGAL FEES,
LEGAL AID MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAY, AID

OFFICE, ‘

IF YOU PAY THE PLAINTIFF'S .CLARM, aud $5000.00 for costs, wlthin the time for

serving and filing your statement of defenice you may move to have this proceeding dlsmissed by
the cout, I you bolleve the amount clalmed fot costs 1s excessive, you may pay the plalntiif's
claim and $500.00 for costs and have the eosts assessed by the coutt,

iy B
v

Local registrar -

Address of Court Office:

393 Untverslty Avenue
10" Flooe

Toronto, ON

M3G 156

+

TO! TIMMINCO YIMITED
150 King Street Wast, Suite 2401
Toronto, Ontaslo
M5 179

AND TO! DR, BEINZ SCHIMMELBUSCH
C/0 Timmineo Limtted
150 Kling Street West, Sutte 2401
Totosto, Ontarle’
MSH 119

7 . ANDTO) ROBERT DIETRICH

C/0 Timmlnoo Yimiled

150 Klng Streot Weat, Sulte 2401
Totonto, Onfarlo

MSH 179

. , . C . R N !
Date W'ﬂ \'L&\%O \ : Issued by s % ‘D‘?Sﬁ%’*‘)bes.m ‘




AND TO!
AND TO

AND TO:

ARD TOy

1

AND TO1

AND TO:

AND TO1

AND TO:

RENT BOISVERT

C/O Timmineo Limited

150 King Street Waest, Sulte 2401
Toronto, Ontatlo

MSH 179

ARTHUR R, SPECTOR
CJ/O Titnmineo Limited

Toronto, Ontarlo
MSH 1J9

JACK L, MESSMAN
C/O Timmineo Limlted
150 King Street West, Suite 2401

* Poronto, Ontado

MSH 19 '

JOHN C, FOX
C/0 Timtirinco Limited

© 150 King Stroet West, Sulte 2401

+

Toronto, Ontarlo
MSH 1J¢

MICHATL D, WINTIBLD
C/0 Thamineco Limited

. 130 King Strest West, Sulte 2401 .

150 King Strest West, Suite 2401 -

Toronto, Ontatlo
MSH 139

MICKEY M, YAKSICH

C/0 Tinlheo Liralted

150 King Stree! West, Sulte 2401
Toronto, Ontatle

- MSH 119
JOHN P, WALSH

C/0 Timminco Limlted

150 King Street West, Sulte 2401
Torotito, Ontario

M5H 139

PHOTON CONSULTING LLC
200 Clarendon St,, 30" Floos
Boston, MA

02169



AND TO

AND TO1

wt)n

ROGOL ENGERY CONSULTING LLC
200 ClatendonSt, 50" Bloox

Baston, MA.

02169

MICHATL ROGOL

200 Clarendon St,, 50" Floor

Boston, MA
02169

27y

I

1
SO




“5"‘

CLAIM

DEFINITIONS

L.

The fol‘iow}ng definitlons apply for the purpose of this Statement of Claln:

@

(b)
(©
@
©

®
)

®

iy

0

ey

0

“iarch 2008 Press Release” means Timinineo’s pross 1eiease dated Maroh 17,
2008, '

“Wareh 2008 Conferenge Call” means the “conference e¢all conduoted by
Timmineo with nvestots and analysts on Matoh 17, 2008;

2007 Annual Informatlon Forn® means Timeninoo’s 2007 Annual Information
Foxm published on SEDAR on Matoh 28, 2008,

“200’7 MD&A? meany Timmineo’s Management's Disoussion and Analysis for
Flsoal Year 2007 published on SEDAR on Maroh 28, 2008;

#2007 Annual I{epori’* means Tinnmuco s 2007 Annval Report published on
SEDAR on March 31, 2008,

“Plioton Report” means the report of Photon Consulting dated May 8, 2008;

%3008 Fivst Quarter Rosults” means Timminco’s fist quarter results published
on May 8, 20084 .

“May 8, 2008 Press Release® means the fwo Timmineo press teleases dated May
-8, 2008, announolng the-Timmingo’s 2008 First Quarter Results and the Photoyy

sfa
3

May 8,‘ 2008 Confevence Call” means the conference call conducted by
Tiaminco with dnvestos and analysts on May's, 2008;

MDA Q1 2008" means Timmineo’s Management's Digousslon and Avalysis
for Flseal Year 2007 and Tirst Quarter 2008 published on SEDAR on May 13,

. 2008;

“Mny 1314, 2008 Conforence Call” means the conforencs oall condusted by
Tiraminco with fnvestors and anaiysts on May 1314, 2008; and,

“May 29, 2008 Conference Call” means the conforence call conduoted by
"Timmineo with Inyestors and analysts on May 29, 2008,



RELITE SOUGHT
2. - The Plaitlf olatms on his own behalf and on behalf of the othet Class Meimbers (ag
defined below):

(8  anotder putsuant to the Class Progeedings det, 1992, 8,0, 1992, 6, 6, (“CPAY)
cortifylng this actlon as a class pmceeding and appolnilng bim as iepiesentative
plaintiffy

(b)  adeolaratlon that the Defendants are Hable for ths Mistopresentations (as defined

: bolow) made during the Class Perlod (as defined below)s

(@) adeolaration that the Misrepresentations were made negligentlyy

(@ & declaration that Timmineo ls vloattously Hable for the aots and/or ondlsslons of
the Indlvichual Timmineo Defendants (as defined below);

(6)  anorder allowlng the Plaintiff to amend this Statement of Claim fo assett the right
‘of aotion provided for In Part XKLL of the Seenrittes det, R.8,0, 1990, o S 5

 (*Seoutltles Aot}

® damages In the amount of $320,000,000,00 ot such other amoynt ag this count
finds appropilate at the tilal of the common lssues ot at a veferénos or iefelenoes,

(&  punltive damages in the amount of $20,000,000,00;

() an order diveofing a reférerxce or giving stioh othey diveotions as may be nevessavy
fo determine lssues not detetnined in the tifal of the common Issues;

) prédudgehaent inferest and post-judgement lrterost, comiaoumled, ox pursuant fo
seotlons 128 and 129 of the Courts of Justice dot, R.8,0,1990, ¢, C43; _

G)  costs of the actionon g subst'mtkal Indernity basls or In an amount that provides
full ndemﬁity,

(k)  costa of notlee and of admhﬁsteung the plan to distrlbute the recovery in this

M

aotlon, putsuant to ssotlon 26 (9) of the C __A,%w%eeeémg&%%»%rgﬁ
%9-9%*6—*6—}9&8-8}9,‘@1{6&51846%%, and, '

sueh further and othal yollof as this Flonourable Cownt deemsjust.

=y
siokhadd
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THE PLAINTIFR
MM&%WW%%%GMMW&M

M%&mw&whméﬁmm%mmw@%@%&%&%&&%ﬁm&mwwﬂ
of-the-Defondants-Misreprosentations:

3, The Plaintiff St. Claje Pennyfeather resides Jn the Cliy of Toronto, iu the Province of

Cntai'io. M, Ponnyfoather nurchased 'ghates of Tlmminco durlng the Class Perlod and suffered

Josses as a vesult of the Defendants’ Mistepresentations,

THE DEFENDANTS
4, Tirumineo Lid. (“Timtnineo”) Is a cotporation contlnned wader the Canada Business

Corporations et on July 23, 1980, which catrles on the business of the produotion and
marketing of varions metals, alloys and silicon, The Company’s businoss involves the

production and matketing of solat-grade silicon for the solar photovollale energy incustry,

3, Timmineo’s wholly-owned subsidlaty, Bécancour Silloon Ing, (“Béoangont™), conduots

Timmineo's silicon produotlon business and oporates the BeoancoutPlant, a solat-geade sificon

produotion facility in Béeancout, Qudbeo,

F——7Photen-Consulting-LhL G- Photon-ConsltingHs-n-consubiing-Hem-based-H BeostonMA;
ﬁ%ﬁ%ﬁ%ﬁ%ﬂ%&i&%@hﬁ%&ﬁ@wﬁem@eﬁwkﬁmeﬁ

m%hfﬁ&&éeﬁﬁihem—srl%&l—eﬁheé‘eeﬁﬁﬁes&eh

H%%M‘g}@@ﬂaﬂ%ﬂ%@ﬁewe%wm&ﬁﬂg%ﬁﬁeéﬁeﬂﬁ%%tem

WMH}@M%&M—&MMM%&%@W&%%MM@%@W%
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6,  Dn Helnz Sohimmelbuseh (“Schlmmelbusch”) Is an indlvidual tesldent of Pennsylvania,

US\A, and served as Chlef Executlve Offioer and Chairman of the Board of Direotots of

Timico during the Class Pevlod.

A Robert Jf)lotrioh (“Dielriol®) 15 an Indlvidual resident of Ontatlo, and served as the

Bxeouttys Vico President and Chlef Rinanolal Offter of Timmineo duing the Class Pertod,

8,

as the President ~ Stfcon of ‘Timmineo and was the Presidont and Chief Exeoutlve Officer of
. Bdoancour sinee 2004 and dung the Class Perlod, Prlor to that, Bolsvert held varlous postilons

and offioss with Béoancour, Inoluding Prosident and Vioe Presidont— Operatlons & Techuology.

10——lehaslRogol-CRogol)-s-an-ndividual-sosidont-of-Boston-MA—Rogol-wias—the

mag%%we%et%%%%mmwwpem@e%ﬁwmd&ﬁeﬁw :

Fleanitneo’s-oparationsihitonsh-Rhoton-Consultig-and Rogel-Bneray—Rogolla-an-oxpert-wdihin
the-definilondn 51381 ofitho-Seaunitiosot:

9« Theremaining defondants (Authur R, Speotor, Jaok L, Messman, John C, Fox, Michael D,
Winfield, Miokey M, Yaksloh and John P, Walsh) (sellestivelytDireetore-weto direstors of

Timmineo at all material times,

10, Byvirlue of thelr positions as.sonlos ofﬂcexs and/of direotors of T.imminco, &m&&ﬂm
defondants-(Sehimmelbusch Distloh-and-Bolsvert)-and-Directors Dgfendants Sohi mmelbusoh.

Distiloh, Bolsvert, Speotor, Messman, Fox, Winflold, Yaksich and Walsh (collestively, the

¥ndividual Timminco Defendants™) had actual, iraplied or appavent authoslty to aot and speak on

Tithmineo’s behalf priov to and during the Class Pertad,

Rend Boisvert (“Bolsver™ is an Individual sesldent Jn the Provinee of Quebeo and gaived

S,




“On

11, Mishael Rogol ("Rogol®) Is an Individual resident of Boston, MA, Rogé»l was the

Managing Diteotor of Photon Consulting and was responsible for reviswln and teposting on

Tinuninoo's operations through Photon Consulting LLC, (“Photon Consnlting”) and Rogol

Energy Consulting LLC (*Rogol Energy™),

12, Both Photon Consulting and Rogol Bnetgy are consulting fivms looated 4n Boston, MA,
providing research and analysls to the solat power hxduéiry.' Rogal, Photon Consulting dnd -

Rogol Brergy (collestlvely, the “Photon Dofondanis”) aro experts within the definition of s,

138.1 of the Seeurities ded,

THE NATURE OF THE ACTION
18, Timminco Hid-f&Himmineeorthe-YCompany® s a pubilicly-iraded company. Ifs shaves

trade o the Toronto Stock Bxchange undet the symbol TIM,

14, Until satly 2007, Tlumingo’s prinolpal business involved the production and marketlng

of alloys for Industilal appliéatlo:'xs, Its §eour1ﬁe§ wote teadlng at less than $1,00 por shate ‘at that
'ﬁm?.
| 15, Beglining In Maroh of 2007, Thuralnco announced that its wholly owned subsidlaty,
Béeancour SileonTner-(Bdeancons), had entored lnto a serles of comﬁwxoial éon!r%&'s to SL;pply
high pulty silicon. to solar oelf ma'rmfacturer:s. Timminco stated that Bécanocm‘ had develo;ped a
propietary “patent-pending process”, which allowed it to producs solar-giade silicon for supply

to the rapldly growlng solar voltaie snergy Industry, Timmingo announosd that In tesponse to

the high demand for Hs produet, it would begin to ramp up production by the end of 2007,
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16, Agls partloularized below, Hn early 2008, tho-Defondants-bogan-to-deserlbe Timminco,
with the_authottzation, ponmission ol égguiegdenee of the dlyldual Timminco Defendants,

began to lssue_statements that desoilbed the company as “a leader In the produotlon and

matketing of Hghtwelght metals, speolalizing fi solar grade silloon™, aad These statements
g .

yepresonted that 4 Timmineo was able fo process “metallurgloal grade sifieon dnto low cost solar

grade silicon for use In the manvfacture of sola cells}” %@Defendm#&alse%&bﬂébnﬂa%eé and

that Tluminco had a competltive advantage over other solar-giade sitlcon producers becanse of

its proputetary technology and production-capabliities,

17.  The Photon Defendants wete expeuls refahied by Timmineo who mads speolfio

ropresentations-about the promise of Timmineo’s solax stlicon production teohnology.

18,  As-ls-partlionlarized-belovw—Thoso statements %ﬂ—#he—ééefe}iéaafs wete made In press
releases, confetoice calts, Cote Doouments as defined 'in seotlon 1381 of ﬂ.xe Sectrities Act
(“Cote Doouments”), Puble Oral Stetemonts as dsﬁnéd in seotlon 138.1 of the Seourtes dof
(“Public Oral Statements™), and othes docwinents that woul& reasonably be expeocted to affeot the

matket price of Tlnmineo shaves, The shave prles was avlificlally inflated as o result of the

Defondants’ mistepresentations,

The Defondants’ stateraents affeoted the market prlce of Timminco sharves belween the

19,

porlod from Mateh 17, 2008 through Novernber 11, 2008 (the “Class Petlod”).

CLASS DERINITION
20, The Plalntlff brings thls sotlon on behalf of all pessons, other than the Bxoluded Petsons

(as_defined below), who acquited secutltles of Timminco dudng the Class Perfod (*Class

Members”), The dlass exolides Timminco’s past or present subsidiaves, officars, diteotors,

sty
laigzzer ]

wl
ot

sy

e
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affillates, logal representatives, helts, prec'fecessors, suceessors and assigns, and all members of -
tho Individual defendants’ familles, and any entlty in which any of the Individual defondants has

or had a controlling Interest (“Exocluded Petsons”),

21,  As pmtlevladzed below, all of Fihe Defendints' stntements made statements, or

authoylzed, permitted or acqulesced 1n the release of statements, duslng the Class Petlod that

Timminco had a competitive advaniage dn the production of solav-grade silicon, as well as.

ieleased, or anthorlzed, pesmiited or acquissced in the yeleass of slatements of tevenue, future

estimates of productlon volume, marglns, and profits fom that business, which wete matetially

false and misleading. All of Tthe Defendanis’ omlsslons to state duting the Class Perlod that the
Company’s solat-grade silleon production process was not capable of produclng sillcon at
quanitty, cost, and puilly Jevels conslstent with Compt.my statements, and that such problems
would hav;a dotrimental effeots on revenyoes af{d pr;)ﬁts, were also materlally false aud
misleading, Those statements and omissions (eollectlvely, the “Misrepresentations”) were
misroprosentations within the :m_esming of 5, 138.3 of the Seouidtles Aot The Misreprgsentaﬁons

were made nag)igeﬁtly ane reoklessly and withowt regard for the trnth of their contents,

22, The Plaintlff seeks damages in an amoynt equal o the losses that e and the other Class

" Mombers suffered as n tosult of purchasing or acquiring Timmineo seoutltles during the Class

Perlod,

TIMMINCO®S DISCLOSURE OBLIGATIONS.

23,.  Timmineo is a reporting lssuer In Ontarlo and ag such, putsuant to the Seciities det, end

as-sueh-lmlneo ist

(8  required o file on SEDAR and deliver to-the Company’s securlty holders:



w D

(i)‘ antwial finanolal statements and MD&A. within 90 days from the end of Its
last financlal year, pursuani to seetions 78 and 79 of the Securitfes dof and
. sectlons 4.1-4.2 and 3.1 of Natlonal Instrument 51-102, as the oase may

bes

() quasterly Inferim finanolal statements and MD&A within 45 days of the -

end of each Intexim perlod putsuant o seotlons 4,344 and 5.1 of Natlonal
Instroment 51-102; aud,

(b)-  subject to the continuous disalosuts provisions of Pagt X VIIT of the Seaurlties det
in acoordancs with sectlon 1(1) of the Securities det,

24, Timmiico s also » “yesponstble ssver” in accordance with seotlon 138.1(1) of the

Securiies Aot and Is therefots subjeot to olvil llabillly provisions for sevondary matket disolosure

of Part XKL of the Securiiias Act,

THE SOLAR-GRADIE SILICOR INDUSTRY

28,  Solav colls ate used to produce solar enargy. Tho key component in solar cells Is high
puelty sitieon, oalled “solacgrade” silicon, deflned as at least 99.995% (3-nines) pure, Ulta
pute silicon (batween 99,99999% ox 7anlttes anc'[ 99,9999999% o 9-pines }3111'6), known as
polysiHeon, has been manufrotured for use in the semlconduetor Industiy for many years, This
polysilicon ls aotnally too pure for' solar enorgy applications, aud solar cell manufacturers must
Inorease lts conduotivlty by‘ adding Imputltles, typloally boron and phosphorous. “The producilon

of polysitinon requites significant caplial investment and energy costs,

‘gg; Other methods for oteating solam-gyade sliicon exlst, One of these methods Involves the
conversion of metallurgloal siifcon diseotly dnto solav-grade silicon, Although this method has
Beont known and understood in the Indusity for many years, no process lag yet been oveated

wheyeby 1t can be applied on 4 cost-efflolent commetotal scale.

ety




21, - Ingpross selease dated March 15,06 2007, Timminco announced that }f had developed a

process to purlfy ohemlosl grade slifoon to meet the speotfications of solar cell Inclusty

-13«

pattiolpants,

THE MISREPRESENTATIONS DURING THE CLASS PERIOD

The Mm'cit 2008 Press Releasa §

28,
results for the fourth quarter and fiseal year ended Degember 31, 2007, The Mareh 2008 Pyess

Releaso is 4 dooumnent that would xeasonably be expeoted fo affect the market prlce of the shares

On Match 17, 2008, Tiwninco Jssned {ho March 2008 Pross Releasa mmounoing its

in Tiramineo.

29, | The March 2008 Pross Release statos:

- Figcal 2007 wus & year of transition for Timmitico as we fooused on establishing

production and seourlng our flxst eustomer contracts fn our solar-grade silicon
business, while at the sane tine positloning our stlloon metal and magnesium
buslnesses for Improved porformance golng forward,” sald Helnz
Sehimmelbusoh, Chatrman of the Board and Chief Exeontlve Officer of
Timminco, “In Decetnbor, loss than six months after breaking sround on owr

3,600 metrlo ton sola-gade silicon fuollity, we commtenced productlon and now
have all thies Hnes opevatlng: Befote yeat end, wo had also seoured four long-
form contraots that corimit us fo supply. up to 6,000 metrlo tons per yeat of solaix
grade silioon beglnnlng 1n 2000, Based on our sucosss o date, as well as g strong
pipeline of prospeotive oustormers, we made the deoislon last month to expand owr
productlon capaciiy to 14,400 metele tons annvally, Looking shead, we are fiemly
fooused on loveraging our position as « low-cost producer ofsa!m'»gmde stitcon
fo caplialize on the fremendous opportunity In ﬂm high growi | soldy phoiovoltqio
energy industiy.

[Emphasis added]

30,

“was a low-cost producer of solar grade silicon™, and further misleadingly lmplied that it was

capable of producing solat-grads silicon with commerelally acoeptable lmputity composltion,

The statements made 11 the Maveh 2008 Press Releaso mistopresonted that Timinineo
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" aud of producing satne at the quantlty and cost as set out In the Mavch 2008 News 'Release, and

" aceordingly, these representations wore Misterpesertations Mistepresentations,

Thhe Murelt 2008 -Conference Cull
31, On'or about March 18, 2008, Sehimmelbusch conducted the Matoh 2008 Conference Call

- with gnalysts and Investors wherein he made statements telathng to the business, opetatlons and

affairs of Tlmwinco, These statements constlinted Publlo Otal Statements, and inotuded fho

following:

In the coming years, the growth of solar énergy industiy Is expeoted to expetience
slgnificant growth, -We beileve fhat we are well positioned to be « leading
supplier of solar-grade silicon fo solar wafer and vell mamyferenirers,

Rarly in 2007 produstion began at our solar-grade silicon pilot facility, and by
March we had seoured our first commerolal contract, We followed shortly

thexeafior with our second eontenct It April, :

Tn July 2007 we broke ground on our mew thieedine sola-grade silloon
procustion faoillty, Loss than shx months later, In Decetnber, our first production
Ine was up and running, and we had secured two mote sales conliacls, We avo
now cofittacted to supply up fo 6,000 metrlo tons of solatgrade silicon per yeat,

beglaalng 1n 2009 to four key oustotness,

In Fobrnary 2008 aur second lue was in produation, with the stavt of the thied Hine
by the beglnnlng of Mareh, Given the market acceptance of our matetlal, sevetal
woeks ago we atnounced that we will further expand our annwal solan-grade
sitlcon produotion capaciiy to 14,400 metue tons, I will elabosats on this later

Puﬂty and the oompésitlon of Imputliies ate key speoificatlons for the
manufhetute of golat cells and sodules. Bach [s/g] in 2007 we achieved a puilly
lovel of five 9s, generally gonsideted to be the mintmutd requivement for the -

manufactute of solat cells.and modules,

Over the course of the year we continued o Imptove the puudty composition at
this level in ordet to expand our base of potentlal oustomers and: commnand higher
maiket price, By vear end we achlsved an Imputlly comaposition af the 99,999% .
Isvel of 0.8 parts per billlon of boron and less than 5 parfs per milllon of.

phosphorus, which 1s 1 significant milestone,

£
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We are proud of our aohlevements fn 2007 and beliove that fisoal 2008 holds
signifioant promise a3 we continue to bulld out solargrade silloon business.

% S *

“Cleatly we ave not satlsfled with our financial pesformance In 2007, Looklng

ahead, we see greal opportunity and leverage on owr solay silleon buisiness fo
capitalize on high-growth opportiniilés. ‘

While we see stiong prospects for our magnestum business to return to health and
out alyminum wheels Investmenis as I stated befote, our greatest opportinity for
Sitture growth Hles b our silioon diviston, parilenlarly the solar-grade silicon
component of the business. We belleve that ihis Is a great tlme to be in business of

sthieon,

% b ®

Our histordeal silicon business with more than thice decades of exporlence Is
already a North Amerloan leader in tho manufacture of silicon metal and
forrosifloon products. We have en annual productlon cnpaolty of 50,000 mettlo
tons, We supply lo four of the woild’s major sificon and polystiicon

manpfacturess,

Wo ballove that strong results In our historleal sflicon business will be dilven by
favorable market conditlons, in partlonlar the alsing prlee for silicon, But even
more proislsing than prles recovery Is owr entty Into ihe production of solar
grade siicon, which will provide fremendons ypside. We will thanslilon
Inoreasing portlons of ow output from oul historleal silicon busitiess to supply our

gola-grade silioon operations,

X * ¥

The solav energy Jndustey s still in Hs relative Infanoy, 50 there ate no efdrenched
supplats of solat-grade siticon. We balieve 1we are well positioned to capitaitze on
this largely untdpped market, We alm to establish ourself as the leading global
supplier of lowmcost solarmgrade silicon to the manyfuctirers of solar cells,

Our proprietary metalhirgleal base process jor the production of solargrade
silfeon provides us with a significant cost advantage, based on required capital
expenditires, electrioly - the single largest Input cost tn the production of solar-
grade stlicont - annd vasy materials, '

Our process, which has two patenis pending, vequires capital Invesiment fhat Is
significantly lower than conventlonal polysilicon processes and electriciiy ¢osls -
that can be as litile as 1% of polysilicon [processing]. '

¥ x *
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Our growil strategy fot our solar sifieon bustness Is fooused on two key ateas «

developing long:torm relatlonshlps with manufacturers of solar wafers and cells;
. and bullding our produstlon capaclty to mest existing and anticipated oustomer

demand, - ‘ '

[Bmphasis added],
32, Theso statements represented, falsoly, that Timtoinco was “well posttioned” as & low-cost

produeer of solar-grade sillcon and had “a slgnifioant cost advantage” that was *a tremendous

upside® for the Company, Accordingly, the representations tnad in the Matoh 2008 Conferens

Call were Misrepresontations,

33, Followlug the Maxrch 2008 Pross Releaso and the Maroh 2008 Conference Call, the price
of Timmineo shaves on the TSX Inereased from §17.29 on Maroh 17, 2008 fo $27.49 on Maroh

27, 2008,

2007 Annual Information Form
34, OnMartoh 28, 2008, Timmingo published ifs 2007 Annual Information Form on SEDAR,

The 2007 Annual Information Form Is a Core Dooument,
35, The 2007 Annval Information Foxm states:

Overview

" 'The Company Is a‘leadex in the peoduction and marketing of Hghtwolght metals,
speolalizing n solar grade sllicon for the solar photoyoltale (“PV) energy
Industry,

¥ ¥ %

The Company has espanded is solar grade silicon production eapacity 7o 3,600
- meirle fons per year, and plans to firther Inorease capaeily fo meet eurvent and

anlicipaled demand.

Sillcon Busiioss
Salar Grade Silleon
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~ The Company uses a patent»pending prooess To pulfy low piity metallvrgloat
grade silicon into hgher puily solar grade siticon (also known as upgraded
metallmgleal silicon) for mannfactarers of solav wafors and solat colls.., The
Company’s propilefary process requires signifloantly less capital Investingnt and
" uses considerably less eleciriotly than for the production of polysiticon,

% # %

The Company bullt a small soale production faolllty in late 2006 to test lfs
propuletary putlfication process, Based on the inltlal success of this process, and
the exzontlon of initlal long-town contracts with customers for the supply of the-
Compaity’s solad grade silicon n early. 2007, the Company commenced
construetlon of a 3,600 metrlo fon productlon facllily for solar grade silicon in
August 2007, which faclllty was completed In Robiuary 2008, By the end of
2007, the Company had entered Into four longterm sonfracts fox the supply of
solar grade silfcon theough 2012, and had recelved orders from enstomers, which
accounted for all of the Company’s planned productlon oapaelty fn 2008, In
Fobguaty 2008, the Company snnounced plans o quadmple s produotion
capaoity of soiar grade silleon from 3,600 to 14,400 metrle fons by mid-2009, to
meet oustomer comumiimonts under long-term conliaets and to satisfy anticlpated
fuether dortand, In March 2008, the Company exeonted a fifth contraot with the
wotld’s latgest solar ooll manufacturey, fo supply solar grade silieon in 2008 and
2009, whth & possibility to extend the texm fom 2010 fo 2013 with increased’

volumaos,
#* % %

The Company produces solar grade silleon using a proprietary mamfaciuring
provess fo purlly Tow purily metallwgledl grade silicon, which ylelds wpgraded
tetathurgieal stliconwith a purliy level of 99.999% or “S-nines™, and an Impuwrity
cotint of 0.8 parts per milflon (ppm) of boron and less l}u’m 5.0 poit of
phosphorous. At these levels, the Company’s solar grade silicon can be
stocessfily used In the producilon of solar cells,

IR ¥

The Company manufaotutes solar grade silicon by purifying sificon metal The
pueification process beging with molten sillcon metal and conslsts of multiple
steps 1o yeld sofar grade siticon with the desired purlty level (99.999%, or ¥5-
nines”, pure) and impurlty counts for phosphorous and boron. The equipment and
methods used by the Company to purify silicon metal i1 its solar grade stlioon
production ate based on two patents pending manufacturing processes. In
partloular, dutlag 2007 the Company filed a formal patent appleation with the
U.S. and international patent authotltles In respect of one of Ms-procosses for
puelfying low-giade sillcori metal, The Company has a 2006 pelorlly date in
vospeot of this patent apploation, and the lntewnatlonal patent examiner hag
provided a positlve repost on such applieation, The Company has also filed a
formal pafent application In 2008 with the U8, and Internatfonal patent
authotitles in vespeol of another process for puelfylng low-giade silicon metal,
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which olalms “a 2007 pulorlty date...These patents are fitndamental fo_ithe
Company’s purlfieation progesses and « kay component in ihe compelitive
advantage of the Company’s solar grade silieon business. The Cotapany has also
flled other Informal (or provistonal) patent applioatlons relating to solat grade

silicon production, :
LR R ]

The followlng ate competitlve strengths of the Company's solar gade siifoon business:

Proprietary Process for Purifying Metollurglen? Grade Siffeon, The Company’s
propeletary teohnology for purifylng metathngleal grade silicon info high purlly silicon
metal is a slgnifioant competitlve advantage of the Company, The trost Iniportant
speotfloations of solar grade silicon for mannfaotuvets of solar cells s puelty, In pastionlar
boton and phosphoroys levels. The Compaty has been able fo produce high purlty
stiloon with 0.8 ppm boron and less than 3,0 ppii phosphotous using Jsie]...

Cost Atyantfuges Relative fo Polysiticon, The Company’s propuletary process offers
significant cost advantages based on effielencles In three main aveas: oapital
expondifures, raw taaterlals and eleotrloliy used in the solar gtado silfcon produotion
process, The capital Investment requived fox the production of solar grade silicon Is not
instgnificant. Conventlonal polysilicon processes eantequite capital Investinents of as
Jnuch $100 per kilogiam of gnnual capacity (which equates to a $300 million huvestment
Tor 5,000 metrlc tons of output), and even mose for new entrants to the market, whereas
the capital Investment for the Cotipany®s process Is up to 20 times lowes (the Compsiny
Invested $24 miltion to bulld 3,600 metile tons of annwal eapactty). The cost of
oleotelelty wsed i the Company’s process Js ag Hitle as 2% of that used fn conventlonal
polysilicon processes, which sequite up to 135 kllowatt hours per kilogram of output,
compated to 2 kilowalt hours por kilogram of output required by fhe Company®s process,
Flnally, the Company's process allows the use of less expenstye rav matelals fo produce
solar grade silicon that meets our sustomons’ speolfioations, The Cotapany balleves that
ft can achieve an average cost of $12 per kilogram for 2008, approximately half thqt of
the $2 to $25 per kllogram that It gonerally costs exlsting polystiicon producers,

Abiilty to Rapldly Increase Productlon Cupaclly, 'The Company also has e
slgnifioant advantage in the thne It takes to add produotion oapacity for solar -
grade silloon. The Company oan significantly expand capacily in less than one
yout, wheyeas polysilicon producsss, In contrast, typleally sequite at least three to
Towr yeats to do the same. Motsover, desplic the ouent shortage of supply In the
~markelplace, existing markel pavilolpants aro goenerally esistant to adding
capachty due to'both the significant Investment and the long time hoslzon,

5 % %

The Company’s new solar geade silicon productlon facllity in Becanoour, having
a productlon capaoity of 3,600 melile tons per year, only stavted produoction on the
thitd of its threo 1,200 mefilo ton production lnes in February 2008, The
Compary has experlenced and expects to conllmie 1o experience rapid growih
vates in this business and the solar photovoltale energy indusiry generally,
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The Company Is eurrently able fo produce solar grade silicon al a purily level of
99.999% or “five nines”, with levels of phosphorons and bovon lhal are
aacepiable fo exlsiing cusfomers., ‘

36,  ‘The 2007 Annual Information Form represented, falsély, that Tlmminoo “ls 4 leader fn

the production and matketing of lfght»veight motals, speolalizing 1 solar grade slileon for the

solar photovoltale (*PV*) energy Industiy™, and that it had “expanded lis solar grade silleon

pmduot{oﬁ dapaolty o 3,600 metrlc Jons per year™. Furthernors, the 20'07 Annual Information
Forxﬁ represented, falsely, that Timminco’s “propslelaty process requites slgnificantly less
capltal investment and use's oonsiderably less efectilelty than for theb produotion of polysilicon”,
and that Timminco’s solar prade sillcon ¢an be successfully vsed iﬁ the produotlon of solar

cells?, with “levels of phosphorous and boton that are acoeptable o exlsting oustorers.”

37.  The 2007 Aunyal Ynfounation Porm also veprosented that Timmineo’s “proprietaty

techtiology for pmifylng metallurgleal grade silioon into high purlty sificon metal is 4 slgnificant

competitive advantage of the Company”, that “[t]iie Cotapany’s propuletaty process offers

slgnificant cost adyantages based on efflolencles in three main aveas! capltal expendlintes, raw
materlals and cleotilolty wsed in the solar grade silicon produstlon process” and fhat “[the

Company also has a signifioant advantage ir'z the time it takes to add produstion capaolty for solar

grads sificon”

‘

38,  The above statements omitied to state that Timminco’s solargrade smcp;l produotion
process was hot oapable of produging silicon at the quantity, cost and Impurity comj.)osition that
would be commerclally vlable, While the Impurlty concentrations may have been acceptable fo

its existing oustormers, Timmineco falled to disclose that this impurity compositlon was not
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generally commorcally aceeptable énd {hat it could not produce solar-geade siticon at a generally
oonﬁnéreially acceptable Impurlly composition In commerclal quantlty, This lnabillty would
have a dottlmental effect on the Company’s revenves and proﬁts.. Acéordingiy, the

reprosentatlons made in the 2007 Anuval Tnformation Form were Misrepresentatlons.

2007 MD&A o
29, On March 28, 2008, Thiaminco published Hs 2007 MD&A on SEDAR, The 2007

MD&A 1s 1 Core Document. The 2007 MD&A. stated:

Construotlon of the new 3,600 mefile fon solar giade silicon manufaotuting
Taollity was corpleted on sohedule thh comisslonlng of the thres 1,200 metdo
ton llnes completed in Fobruaty 2008, .

3 # ]

The Company has ¢onstiveted a new manufacturing facillly at lts Béeatcour
looatlon having an annual onpaolty to produce 3,600 metile fons of solar grade
stioon...The Company cotnwenced construetion of this new facility In August
2007, which conststs of three sepatate produotion lines, each expaoted to yleld at
least 1,200 mefrle tons of annual capacity, for a total capaolty of 3,600 nislrie tons
pe year, The first ofthe three lines was commissloned in Degomber 2007 and the
second and thivd lines came on.stieam in February 2008, 1t Is anticlpated that full
production -capactty of these three produciion Haes Wil be reached in the
beginning of the third quarter 2008,

Ou, Februaty 22, 2008, the Company annonnced plans o further expand tis solar
grade siticon produalion eqpuolly, Jrom 3,600 metrie tons to | 4,400 melrie tons

perpeatr,
L L] &

The sncoess of the Company s solar grade sllleon business depends to a large
legxea ot the proteotion of lts fntelleotnal property rights, Including pmpxletaty
technology, infoxmatlon, processes and know-how, Such protectlon is based on
ttade seorels and patents, inoluding two patents pending in respeot of the
Company’s manufachieing process fotdhe produotlon of solé grade sillson, .

% X X

The Company’s growth steategy s stralght forward: Leverage fis compelitive
advantages In the produciion of solar grade silicon to establish long-terin
relationships with mafor players In solar cell mamyfaeturing, and contimie fo
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expand Hs eqpactly to mest this demand, With a significant shortage In foday’s
solar grade silleon meikel, the Company’s abllity to offer an-alternatlve souree of
supply provides an opporiunity to capture mavket share, Duitng 2008, the
Company expeots to enter Into additlonal long-tern contrasts for solar grade
sillcon that will be produced in lis expanded solat grade silicon facifitles In 2009,

40,  The 2007 MD&A. reprosented, falsely, that Thomineo could “[Ieverage ts competlitve
adv;mtages Inthe prod;xot,iou of solar grade silicon”, Tn addition, the Company oharacterized its
process as unlque and propietary tcchuology, when fn faot the process utilized refuyrbished
common Industilal equipment, Timminco’s solar-grade sifleon produotion process was not
capable of producing at commerolally aoceptable dmpurity compositlon, or at the quaniity, cost
and impuritg composition oon‘slstont with the statoments coutainedl in the MD&A. The

statements contained i the 2007 MD&A. were Misvopresentations,

C‘eﬂ(ficaf‘lozft of Filhgs ‘
41, Schimmelbusch and Dietloh each cortifled fhat the 2007 MD&A, to thelr knowledge, did

not contaln any untiue statemont of a material fact or omit to state a matevlal faot vequired to be

stated or that 15 necegsary to make a statement not misleading in light of the olveumstances under

which 1t was made,

42, Atthe tlme of the gald cettifications, Sehiximmelbnsoli and Dietiloh knew or ought to have
kuown op wete reckless in not knowing, that the 2007 Anoual Report, the 2008 First Quattey
Results and the MD&A Cil 2008 fzontained vnirue statémqnts of matertal fact and further ot in
the altetnatlve, omlifted to stale a matetdal fact requived to be stated or that was necessaty fo make

a staterment not misleading in light of the olrourastances in which It was made, as set out above,

t
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The 2007 Annuat Report
43, OnMaroh 31, 2008, after the close of teading on the TSX, Timminco published its 2007

Antnual Repott on SEDAR, The 2007 Ancual Report 1s a doouraent that would reasonably be

expeoted to affect the matket prioe of the shares In Timmingo,

44, The 2007 Annual Rep;nft statos:

We are g leador in the produetton and marketing of lghtweight metals, speclallzing
in solae-grade silicon for the rapldly growlng solar photovoltale eneigy ludustry,
We produce approximataly 50,000 metrlo tons of siticon metal pes year, fom
which we tise our proprierary technology fo produce low-cost solar-grade stlieon
Jor use in the manyfucitre of solar eells and modiles, We have expanded oy
solar-grade silieon eapacily 1o 3,600 melrie tons per year, and plan to firther
Hcredse capactly to 14,400 metrie tons per year to meel antletpated demend, We
produce silicon metal, magnesium extrusions and other apeclalty metals for wse In
a troad range of indusirlal applleations serving the aluminuny, ohemioal,

pharmacsutloal, electronics and awtomotive Industiles. With proven expertise ln
the stlicon industry, proprietary teohmology and the abllity to rapidly sedle up
production eapacity, we are wellpositloned to establish otirselves as ¢ Ieading

stpplier of low-gost solar-grade silicon,

X & %

*.

Siticon Metal Business

With more than 30 years of experlence, we are one of North Amerloa’s largest
producets of silicon motal, ‘as well as other forms of silloon, including
forrositeon, Our 60-aore facllity in Bdoancour, Qudbeo has an antwral produetlion
oapaolty of 50,000 metrlo fong (mi) por yoar Our produots are used prlmarlly In
“the chéimloedl, eleotronles, aluminum, iren and steel Industtles, as well as for the
produstlon of polysillcon by suppllers to flie manufacturers of solat cells £or the
solar photovoltale (PV) enetgy industey, Our proprietary componnd elecivode
processes provide us with a signifleant cost advaniage In the industi.

Solav-grade Sillcon Business

We ato loveraglng our experlonce and expertlse In the production of metallurgloal
silicon to produce and markst solar-grade siicon for the high.growth solar
pholovoliale (PV) energy Industey, Owp propiletary technology énables us to
process metalhirgledl grade silicon into higher purity solai-grade stltcon (using «
metdlhurgleal process) for use In the manyfachire of solar eells, The solar-grade
purly level of our product provides an additiondl souree of supply o
memfachirers n foday's supply-consiralned markel, Becawse owr process
requives sigaffieantly lower eapitel Investment and wuses considerably less
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eleciviclly than conventional silticon purfflcation processes, our solur-grade
stleon s a Tow vost dllernative 1o the Industiy's malnstay, polysificon, Ow
Iistotleal sificon metal buslness ensures that we wlll have the feedstock fo support
the expansm of our capacity fo bu 1d Tongxterm oustomer relationships,

Ay the solar PV energy Industvy reallzes its projeoted growth, we are well
positloned to become «a leading suppller of solar-grade stloon to the
manyfaotirers of solar cells,  Oup proprietary technology for processing low-
purlty, metallurgleal grade stllcon Into higher purity solar-grade stlicon provides
us With a considerable compefitive advanlage in the markelplace. Significanily .
lower caplial costs and requirements for eleoiricity, the largest nput cost in the
produciion of solarmgrade sifleon, compared to our eompetitors, posifions us as a
Tow-cost produaer, In fact, the cost per kHogram of onr process ean be ¢1s mich as
half that of conventional processes. Tutthermote, we have the advantage of
seoutlly of supply of feedstook through ovtupsteeam Infegration,

2 % # ’

The most important speoification of solar-grade slfioon for manufacturers of solar
cells Is putlty, dn pactlonlar boron and phosphosous levels. We ate continually
tefining our prodirotion process to Improve the purity of our product, which will
not only expand our base of potentlal customers, but will also command higher
ptdoes In the markot, Barller this year, we achleved a significant milestons in this
putsult when we started to produce stiloon with 0,8 pauts per miltion (ppim) boron
atied less than 5.0 ppm phosphotous, We ate confident that we can oontlnue to

Improve upon this mark.

% X "

Tnoreasing the Pudly of Sola-grade Sillcgn

The Company Is etuently able to produce solat-grade sillcon at a purlty level of
99.999%, ot “five rines”, with lovels of phosphotus and boron that ate acceptable
to existing oustomers, Achleving o higher pulty level could enhance the
Company’s competittve advantage and may allow for Inoreased selling prlees and
matging for the solagrade sillcon business, The Cotapany intends to invest
certaln resources In an offort to achleve an Improvement in, and maintaln the
consistenoy of, purlly levels of its solai-grade silleon, Howover, there Is no
assurance that 1he Company will conslstently achiove any higher pumty lovel for

{ts solar geade silicon.

We have developed a propvietary metalturgloal-hased process for the production
of solar-grade silieon that has a number of hmportant advaniages over
conventlonal chemical-based processes, Our process, which has 1wo patents

pedding, begins with molien silicon and consists of mulliple sieps to yield solar-
grade silicon-with ¢ purity of 99.999% and an Impurity count of 0.8 parts per
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milllon (ppmy) of boron and less than 3.0 ppm of phosphorous, which can be
sugcesgfilly used I the produotion of solar eells. Through comtimiel refining of
our process, we expect fo flirther fimprove pon these levels,

Our prosess offers significant cosi advantages based on efflelencias in thres main
avegs: capttal expendiiures, rasw materials and dleciriclty used in the producifon
process. The capltal Investment required for the production of sola-gtade silicon
Is not Inslgnificant, Conventlonal polystlicon processes oan vequite capltal
investments of as much as $100 per kilogram (a $500 roifllon fnvestrment for
5,000 mt of annual output), .and evon more for new entiatts to the matket. ha
capltal invesiment for onr process is 1p fo 20 limes lower — last yeat we Hested
Just $21.7 miltton to build 3,600 mt of capacity, '

The manufacture of sofar celfs requites sificon that Is at least 99.999% (S-nines)
pute. Our proprietary metallurgleal process enables us fo achleve these levels

with  signlfleantly lower capltel Invesiment and produetion eosis than
conventional chemical processes used for the semicondietor inchustry.

* [Bmphasls added],

45, 'The stafements in the §007 Annwal Report represented that

PRS2}

()  Tmmineo had a “competltive advaitage® beoause lts “nroprletaty procoss”
enabled it “to prooess metallurgloal grade siticon fnto higher purlty sofatgracle
silicon” with “a significant cost advantage”;

() Timmineo’s “propuletary-technology and the ability to mpldly sééle up produbtion

capacliy” rondered the Company “well-posttioned to establish [itself] as a leading
supplior of low cost solav-gtade silicon,”; and,

[}

(0 Tmineo’s process was state of the act and a unique technology.

46,  Buach of the sald representations »\;as false orsmisleading, In Bfaot, Timminco was t‘mable
to procuce solar-grade sttloon at 8 commerolally acceplable Jmpurlty composition, and lts
pracess utillzed refurblshed sommon indusiidal équipmen’c, and so its progesges ‘oould not be
gonaldefed “stato of the aut” or unique tecbnoiogies. Turthor, while ‘tha fmpurity composition of
Timmineo’s solav-grade sflicon produotion may have been aoéeptablﬁ to its ;zx{sting oustomers,

" Tlraminoo falled to disolose that this impurlfy composttlon was not generally commerclally

eic.ceptable and that Thxminao could not produce solat-grade sificon at & genetally commerolally
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accoptable Impurlty composttlon in commerolal quantlty, and accordingly the 2007 Annwal
Repot contained Mistsprosentations, |
47, Tollowlng the lssuance of the 2007 Annual Report, the price of Thnmineo shares on the

TSK Inoreased from $23.26 on.Apuil 1, 2008 to $28.00 on April 10, 2008,

Meda Critlelsin of Flmminco
48, TIn Apull 2008, negatlve media reports emerged quéstionng whether the Company’s

olalms relating to s low=cost produstion of silicon were valid,

49,  On Apill 21, 2008, Barxoxx’§ Bill Alport published an artlole entliled, “Timminco
Generates Mote Heat Than Light » Ase Thuminco’s claims of a low-cost way 1o puelfy sillcon
too good o be tine?” According to the aitlele, “fThe jusliﬁoaiion for Timmineo’s share
appreciatlon s supposed to be ts nventlon of & low-cost way to purlfy the silicon nesded fgr the

booming solatcell matket, But so far, the evldence for Timmineo’s breakthrough appears in

PowerPolnt slides, not financial yeports,”

50, On Apsil 23, 2008, Bldoﬁbarg published an a‘x;ticle ontltled, “Timmineo Falls ot Conoern
New Technology Won't Satlsfy Clients,” orlilolzing the Company’s falluve to xespond o' fvesior
concerns that the Company’s nwoh publieized fow-cost method of pudfylng sflicon conld

possibly not meot oustoter detnands, The attlele stated:

The company hasn’t dispelled olatms In publications noluding Barron’s and the
Globs and Mail that the {echnology Timmineo is wsing to supply the world's
biggost solamcell mamufactmver may not meet specifioations, sald John
Stephenson, who helps oversee about $1.62 billfon as a portfolio managex at Flust
Asset Investment Management Tho, In Torosto,

“The best one can say {s that Timminco’s management has handled this poouly,”
Stephenson sald, “It’s a headsoratoher. How does a company spending about C$2
million on R&D come up with something that Dow Cornlng can’t do?”
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3L Also on Apill 23, 2008, Timmines dssued a press releaso which stated that it was unaways
of any cotporate developments that would explaln recent trading activlty In Timningo’s stock,

On the sante day, Renters published an attlole entitled, “Update 2 - Timralhoo says can’t explain

“volatility, stook up" addressing the Company's attempts at the'reqnest of TSﬁ(-’s Markot
Survelllance wing to “fond off aggressive showt selling and assuage growing concemns over
whether 1t will be able to sati.sfy customels In the bm"geaning solat-cell Indusiry.” The artlele
also yeported that ipfémous shott sellet Matwel Asenslo had.“ohallenged Timmilneo’s assextlons
that It can pualfy metallungloal grads silicon dn 4 costofflofent way for use In solar power cofls.”
Tmminco-dosued-the-statementthat-t-had-no-explanation-for-the-velatility-of the-Gompanyls
gtoals

The Photon Réport
52,  Inusesponse to this media orhlelsm, Thnminco aud the Indlvidual Timmineo Defendants

setalned, ot suthorlzed, petmitted of acqulesced in the vetentlon of, Photon Consulilng, Rogol

Energy, solatpower consulting and researoh flms, aud Michael Rogol, to examine and evaluate

the businéés. Thely rebort (he “Plioton Repox:t”) was Issued on or about May 8, 2008,

53, O May 8, 2008, Timminco Jasued a press tolease announeed announcing that it had

* recelved fhe Photon Repoxt concerning its sitfeon produoﬁon process and plant. The Photon
Report was subsequently posted on Timrainco’s webstte onMay 14, 2008, Inthe Reglaort} Photon
Consulling states that 1{."setves the solar and sflivon seotor by providing acourate Information
and analysis,” and states that It has an “expetlenced, multl-diselplinary team® ‘The Photon

Report is a‘ dooument that would reasonably be expeotedto affect the market prlos of the shates

in Tinmineo,
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54, The Photon Report was based on a one-day faolllty visit to the Béeaticour facflity by a
Photon Consuliing team 1n early May, 2008, In the May 8, 2008 pross velease Timminco stated
that the Photon Consulting feam was glven full access to the solat grade silicon production
facifit'ﬁr and to information relating to accounting procedures, R&D efforts, human resource’

needs, intelloctual property, and technical process that weko tequested fo prepate the teport,

" 85, The Photon Repost Indloated that the “[o]peratibﬁs and processes have potentlal for
e

massive groveth and, possibly, for reshaping [the] industey®, and that the “[e]cfuiiament [wag] very
impressive, very low cost, ‘beyond poly’ soale,..” The Photon Report also projected the

“natontlal for ~§270mn o ~§1bn in operating proflt by 2010”, and 4 operating ﬁ;arg{}x of “50%

- 10 80% in 2010”,

56.  The Photon Reﬁbrt contained the following positlve statements regarding Tinmminco's

opetations [n Ifs revlow repott:

(&)  “Timmineo’s material works now and will woik even better with practloe;

(b) “Imptessive opetaflons today with significant mproverment potential and
manageable constralnts”; and,

()  “Transpatency on acconnting signals honest teporting, Acoutasy will improve
with geale & conslstenocy of operations”, '

57.  'The Photon Report omitted fo stale that Timminoo’s solat-grade silicon produotion

process was nof capablo of produeing sillcon at commerolally asoeptable imputlty somposttion,

ot at the quantlty, cost and Impurlty composition consistent with the statements contalned in the

Photon Report, The Photon Repoxt thevefors contained Mistepresentations.
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2008 First Quarter Resulls ' ' { :
58, OnMay 8, 2008, Timmineo glso annownced Its finanolal results for tho first quarter ended
Matoh 31, 2008 by way of a sepatate press velease, Thoe This Rproas Rueleage 1s o doowment that

would reasonably be expeoted to affect the matket price of the shates I Thmeinco, .

59, The May 8, 2008 Bpress Rrefease statéd that:

(3)  Timminco coxripietéd the commissiontng of a solavgrade silicon *produytdton
 faotllty with nominal annual production output of 3,600 metelo tons;

(b)  Timminco shipped 100 motrie tons of solar-grade siticon at an average selling
pricedn excess of $60 per kllogram; ' :

(o) onsh and short-term lnvestments as af March 31, 2008 were $11.3 milfion
cotpared to $34.6 million at the end of 2007, Dutlng the quarter, $6,2 million
was Invested In working caplial to support the 31% Inovense In sales volumes over s
the fousth quarter of 2007, $16,5 million was spent on capltal expenditures
relating primarily to the solar grade slticon facllifies and 319 milton was
Invested in Fundo Wheels to support the tuknatound of that business; and,

() salos of the Silicon Group were $34.7 mitllon in the first quarter of 2008, an
Increase of 45,2% from $23.9 mifllon of fitst quarter of 2007, The Inotease In
sales was due to the growth jn sales of solat grade sitfcon and an Inorease in sales

- yolume of regular grade silicon metal, .

Fhe Muy 8 2008 Conference Call

60,  On May 8, 2008, Sohimmelbusch and Bolsvert sonduoted the l‘:/Iay 8; 2008 Conforence : i
Call with ana'lysts and dnvestors, Throughout the May 8, 2008 Conference Call, Sehimmelbusoh -
and Bolsvort made Public Oral Statements refatlug to the %msinéss, operations, and affalis of gu
Timminco, | . { |

61, Duuing the May 8, 2008 Conference Call, Schimmelbusch stated:

T beltevg we are uni:ﬂtely positioned to begome the leading provider of low-cost
solar-grade silieon, and caplialize on a market where demand s high and Is
expeoted fo grow. T belleve we will reallze oy potential through onr siate-ofsthe ‘
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arl prodieiion facilities, patentpending processes, and pedigree tn fhe stijcon
metal business, . ‘

62, Intesponse to a question relatlng to Tinmineo’s competitive positioning and advantages
velallve fo the other existing metallurgleal companies and the ofher pudficatlon teohnlques

tsclosed by Thundneo’s competitoxé, Schimmelbusch stated:

We know that thore are two of thiee serlous attempts n this avea atd more «« and
maybe iore which are not yet published, We belfeve that we have a very

- conpelitive prodess and a very compeiitive product, And we belleve that our
' " CapBix per wnit of eapuctly Is especlally competitive ghvan ihe efficlency of our
process and the - {f'you allow me, the elegance of this technologled! concept, . .
But our compelltivencss is cerfainly established at the unlt cost level, in nty
estimation, Tt wy opinion. And it I particnlarly established in the Caplix per
capactly unil, dnd that Is very tmportant for the sealability of such an operation,
We belleve that we ean model an addon capacity In a very effteient way with very
Jow =~ or fhe relatively low additional CapIs needs, dnd thai will nltimately be a
big competitive Instrument,

[Ermphaslg added]

63, Schimmetbuseh explalned that he had comxissioned the Photorn Repoit in otder to
address media otdilelsm questionlng the C:‘o:npany;s.olaims relating to is provess, noting that the
Company’s process hiad nover been independently veulfied, and obsetying that sival companlss
Nad spent fat mote frying to upgrade motallnegteal silicon fo solar-grade lovel with less sucoess,

Sohimenelbusch frther stated:

.

We have been outlolzed consistently that we haven’t in‘}ited, that we didn’t have
an open house polioy and Invite everybody to walk through the planis.

1 have been 1n the Industey for a very long tlme, in the metal Industry, in all
aspeots of it. Tt Is so that a process technology, especially 4 procsss technology of
this kind, ls a key competitlve insttument. The Idea fo show to an englneeting
firm, or fo oxperienced anginests which might talk to the competitlon, if you have
a breakthrough innovatlon Iike this, Is detidmental to sharsholder vatue,

The »~ we had advice ~ or unasked for advice by the media fo do that. So, the
media were advising us to follow a slrategy which will actually destroy
shateholder value, Inviting imitation of our - {he fechuology, competitive
advantage In othet plants and other compantes, So, we have rosisted that,
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We felf that the integelty and the teputation whiel they want to kesp of Photon
would shield us agalnst any outflow of compstlitve Important Information while,

_ at tho same titme, glving us w glvlig a comforfable statoment here, So, that was
the fine Hue which we had to follow in making that declsion,

G4, Duthng the May 8, 2008 Conforence Call, Bolsvert stated that the Company had provided

open aceess to the Photon Consulting team: .

The due diligence pe;fmmed by Photon Consulting was done by a team of people
that were given access to all of oue pwduotion facllily. They veviewed the

. process, They roviewsd the accounting in detall, They met with all the different
magagement people-on one-to-one sesstons, Interviewing them to the polnt wheve
some people even felt unendy about the amount of infermation fhat was
trausferred, So, we wete completely {ratspatent and open, answered aH of thely
questions, and Just recelved tHels report this morntng,

85, The Piblfo Oral Staternents tade by Schimmelbuseh and Bolsvert in the May 8, 2008
C‘onfe;'enoe Call ropresented, falsely, that Timminco was competlilve as a lowcost silleon
provider and that Timmineo “will realize [itsj potentlal thyough '[its] state-ofthe-art produstion
faollitles”, and misleadingly implled that 1t was vapable of produeing solat-gtade silicon with
commerotally acceptable fmpulty composhilon, and of produclng same at the quantity and cost
as‘ set out In th;a May 8, 2008 Conference Call, and, acoordingly, the representations made dutng

the May é, 2008 Conforense Call were Misreprosentatlons,

§§_ Timmineo’s finaholal statements, Inoluding the 2007 Annual Report and the 2008 Tlst

Quatter Results, wetre approved by the company’s boatd of dltectors before the siafements were

filed, pursuant to the requirements of s, 4.5 of Natloral Tostrument 51-102,

67,  On May 8, 2008, follovlng the public release of the Flrst Quarter Results, the Photon
Report, and the May 8, 2008 Conference Call, the prlee of Timmineo shaves on the TSX
moieaged from $23.70 to 324,60, *
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MD&A Q1 2008
68,  OnMay 13, 2008, Timsminco published lts MD&A disoussing financial results for fisonl
yeat 2007 and flust quatter 2008 on SEDAR, The MD&A Is a Cote Doctment,

69,  The MD&A stated:

The flsst quarter of 2008 suw conilned-progress towerds the Company’s goal of
inereasing solar-grade sifieon production and seles and contlnuing fosvards the
Jurther expansion of the Company’s solér-grade sifleon manifacturing faellity.

Sales for the fivst quatter were §47.6 miltlon compared with $42.8 million in the
first quatter of 2007, an Inorease of 11,2%, The Inerease Is ativibutable 1o growth
In the sales of the Company’s solar grade stticon and siHeon metal products, For
the fist quatter, the net loss was $0.6 milllon or ($0.01) por shate, compared with
aloss of $3,1 million Int the fiest quarter of 2007 (30,04) per shave,

R % *

On Febguaty 22, 2008, the Company announced lis plans to expand capacity for
the produotion of solat-grade silicon at ts wholly owned subsidiary, Bécantaous
Stlison Ine, ("BSY”), at lts locatlon In Béoaucour, Québeo, The expansion is
expacted fo vaise the total annial production eapaotly of Tis solar-grade siticon
Jucilities to 14,400 meirie tons from 3,600 meirle fons. The expansion Is expeoted.
to havé a caplial cost of approximately $65 miflion and will be corpleted by mid
2009, on a schedule that Wil enable BSI to mest all cutrent oustorer
cortniiments,

¥ Tk ¥

Increasing the Purtly of Solar Grade Silicon

The Company Is outtently able to produce solar grade silicon at a purlty level of
99.999%, or “five nines”, with levels of phosphorns and bovon that ate acceptable
to existing customers. The Company has tavgeted fo improve the boron Impurily
fevel from 0.8 parts por milllon to 0.5 parte per millon and the phosphorous
Impurity level from 3,0 parts per million fo 1.5 pals per miltlon by the end of the
yeat, Achleving a hlgher puudty level could aflow customers to inoreaslugly

uiltize unblended “vorslons of the Company’s solar prade sllicon 1n thelr
manufactiring activitles, which could enhance' the Company’s competitive

advantage and may allot for inereased selling piless and maigins, The Company

Intends to lavest certaln resonrees to achleve these improvements fn plnlty levels

of Hs solar grade siflcon, However, there is 1o assurance that the Company will

conslstently achleve any higher purlty level for its solar grade siticon,
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[Brphasls added)

70,  The MD&A Q1 2005; mistepresented that Timmineo had miade “progress towards the
. Company’s poal of Incteasing solat-grade silleon produotlon” and that “[tlhe oxpansion Js
expeoted to ralse the tofal annwal produotlon capacty of its solar-grade siftoon fiotlities to 14,400
metrlo tons from 3,600 melrle %ons"’ Timineo falsely implied that 1 was capable of producing
solat-grade sHi;:on with commerolally acooptable 3mpu1'ity compositlon, and of produsing same

t the quanhty and cost as sot out in the MD&A Ql 2008, and, accoxdingly, the mpxesentatioﬁs

nade in the MD&A QI 2008 were Misy eplesentations,

Certifieation of Filings
71, Sobdmmelbusch and Dletileh each certiffed that the 2007 Annual Repot; the 2008 First

Quarter Results and the MD&A Q1 2008, to thelr knowledge} did not contata any unitoe
statement of a oatetlal faot or omit fo state a matestal faot required fo be stated or that Is

necessay to make a staternent not misleading In lght of the oltoumstances under which 1t was

made,

12, Atthe time of the sald certifications, Sohimmelbuseh aund Dieteloh knew or ought o have
known or wore xeokless 10 not knowing, that the 2007 Annwal Report, the 2008 Tieat Quatter
Results and the MD&A Q1 2008 contalned utisue statements of materlal faot and futther or in
the alternative, omitted to stafo a matetal faot requlred to be stated or that was necessx{;‘y o make

a statement 1ot misleadlng InHght of the olronrmstances fn whioh 1t was made, a8 set out above,

The Muy 1314, 2008 Conference Call
73, OnMay 4314, 2008, Schimmelbusch and Michael Rogol ooncluoted the May -+314, 2008

Conferance Call with analysts and Investots, Rogol had the aotual, Implled op apparent authoylty

to speak on behalf of Tinéminco by vittue of the Compan&’s lssuatice of the Photon Repott and

VR, avrensly

e

ey
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Hts Incluslon of Rogol on the conference ¢all to speak for the Company, Rogol was the exper
bired by Timminco through Photon Consulting and Rogol Energy, Rogol was the Managing
Direstor of Photon Consulting,  Throughout ﬂxe May 314, 2008 ’Conferenee Céil,
Sohimmelbusch and Rogol ma.df; Public Ol Staternants relating to the buslness, operatlons, and

affalrs of Timminco, Sohimmelbusoh and Rogol quoted from and 'éummarized the Photon

Raport,

74, Dutlng the May 1314, 2008 Conforence Call, Rogol desoribed the prepatatlon of the
. Photon Report and Timtnlneo’s silicon production précess, Ho downplayed analyst questlons

selating to the quallty and pusity of the solar-grade silicon belng produced by Timmingo,

15, Rogol 'stated'that Photon Consulting had {nterviewed customers who were satlsfled with
the product and unconcerned with boron and phosphorous jmpurity lovels because “Ut works.”?
While declining to make any “robust statements” without further data, Rogol explahted that If
oustomers wele eonoemied with the puity 1eve1’ of the solérugg'e}de silicon they would be ‘
vequesting signiﬁce'mt discounts, and he seported that was not the case, thereby plainly implying

that phosphotous contamlination was not an ssue for Timminco,

76, A slide presentation accompanted the May 4314, 2008 Conference Call, The slide

SO0

presontation suinmarized aﬁd quotéc{ from the Photon Repoxt and $t‘atec.i in yelevant park;
(&)  Improssive operations, Equipment: Very Impressive, vory low cost, beyond
“noly" soale; '
() 2010 UMG-S1 outlook, prodiotion volue, 12,000 0 20,000 tonfyear n 2010;
()  Revenue: $540 million to $1.3 billion in 2010 '
(@  Operatlonal profif: $270mn to ~ $1 billlon I o perating profit in 2010%
(6)  Operattonal mm'éin: 50% ~ 80% in 2010%
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(). Potentlal for~ $270mn to ~ $1bn In operating profit by 2010, '

71, The representations made i;y Sohlmmelbusoh and by Rogol as an expert and on behalf of
the Compay (ineluding the side preselita'tlon) made duelng the May 4314, 2008 Conferonce
Call vepresonted, falsely that Timmineo’s sliicon produotion prosess “orks? Reéelllggol, on,
behalf of the Company, omiﬂ‘edl to state that Timm{nco’s solat-grade silicon provess was not
t;apable of pmduo'ing solar-grade siilcon with cotgmerolally acaeptable impm"it.y coxﬁbosiﬂon,
and of produolng sano at the quantlty and cost as stated by him, and accordingly, the

teprosentations tmade it the May 4314, 2008 Conference Call were Mistapresentations,

78, TFollowing 1hé MD&A and the May 4314, 2008 Conference Call, the prles of Timminco

B

shates onthe TSX Inoressed from $23.27 onMay 13, 2008 to $28,95 on May 16, 2008,

The Muyp 29, 2008 Conference Cull
79, OnMay 29, 2008, Sohimmelbusch conducted the May 29 Conference Call with analysts

and Jnvestors, Throughout the May 29 Conforence Call, Seldmmelbusch made Publle Oral

Statémenté relailng to the business, operations, and affatrs of Thnmineo,
80,  Dutlng the May 29, 2008 Conforenics Call, Sohimmelbuseh stated:

Our Béeancour faolllly has g number of shateglo advantages. It has ready accoss
1o hydroelecivielty, nseded for our production of sllicon motal, Is cote located with
“our silleon metal business for process efficlency, has a 30«year history with an
expertonced staff, and has ¢asy acooss to transportation towtes, Our competitive
advantyge 1s clear. We have a patent-pendlng process, we employ low cost
production technologles, as evidenced by our eqplial tnvestments in & nes faeiliy,
Tower energy costs, and less costs for rav waterlals, we have the abilily fo add
eqpacily, we have constant access fo paw miaterials, and. reqdy veeess fo
elestriolty.  Combined, these make Thmiminco a jorce lo be reckoned with In ihe

solar energy Indusis

We ate recelving valldation and positlve feedbaok from the lndustiy, Wo have six
long-term conlracts In place to supply more than 9,000 metile tons annual
beploning in 2009, In 2010, this numboer will grow to 15,000 metelo tons. In the
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fitst quarter, we slgied a major long-term agreement with Q-Cells, the world's
Javgest mannfaotuting of - manufaoturer of solax cells fo supply more than 3,400
metrls tons of sola~grade sificon by the end of 2009, with .the potentlal of
inpreasing that total to 6,000 mettlo tons per year beglnning 2010, We recelved an
extromely positive endorsement of our manufaotuting process and procuotion
oapabilities from Photon. Consuliing, the feading analysts for the solar eneigy
Industiy, Sote of our customers ate using Tlminco materlal 100% unblended
with olher eloments, This resulls In reduced costs for our ousfomels, and
strengthens our position in terms of thelr supply chaln,

[Bmphasls added], " .

8L Sohimmelbusoh also placed emphasis on the Conipany’s propulelary purtfication procsss,
stating: ¥, . , it Is Important to note that the Conpany’s technoiogy is also proteoted by the faet
that one key element, one key eqxﬁpmept, which {3 necessary to operate ot pusifiohtion process
1s very propuletary equipment wﬁere we have exclusive usé, whlch Is sort of a second lével of
profectlon beyond patent.” He also touted the Company’s “state-of-the-net facilltles” as a roason
Tor its “eonsiderable | progress towards owr viston of becoming 4 leading low-cost provider of

sola-grade siticon,”

82,  The Publlc Ol Statements made dx}vlng the May 2§, 2008 Conforsnos Call yepresentod,
faisel&, that Timminee was g low-¢ost prociucer of solav-grade sillcon, and furthor misleadingly
impled that It was capable of procluo}ng :solar~gl'ade stlioon with commuotolally aoveptable
Twpurlty composition, and of producing same at the quantity and cost as set out in the May 29,

2008 Confevsnes Call, and accordingly, those representation wese Mistepresentations,

83,  Followling the May 29, 2008 Conference ogll the prlce of Timminco shares ot the TSX
incrensed from $28,00 to $35.69 on June 5, 2008,

84,  The statements contained In ecach of the Maroh 2008 Press Releass, the Maroh 2008
Conference Call, the 2007 Annual Information Form, the 2007 MD&A, the 2007 Annual Repout,
the Photon Repost, the 2008 Flyst Quater Results, the May 8, 2008 Press Release, the May 8,
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2008 Conforencs Call, the MD&A. Q1 2008, the May 4414, 2008 Conféfeuca Call, and the May
29, 2008 Confe;‘énce O_all oriited to state that Thnmineo’s solat-grade silleon produotion
prooess' was not oapable of producing sitleon at quantlly, cost, and putity levels consistent with
Company 'statemems, and that this inability would have 4 detrimontal offeot on the Company’s
tovettnes and profits, Mstead, Tinminoo rotalned s exdsting revens and procuotion foreoasts,

Tlaoh of these wultten representations and Pubflo Oral Statements were Mistopresentations,

THE TRUTH BIGINS TO BMIRGE
,8_'5_, On August 11, 2008, aftor the TSX olosed, Timmineo lssued the Aungust 11, 2008 Nows

Releage, announclng its financlal tosults for the second quatter ended June 30, 2008, and

conducted a follow-up Avgust 11, 2008 confarence call with Investors and analysts, In the

conference call, Schimmelbusch and Bolsvert conceded that Timmineo’s solamgrade silicon .

procuctlon process had expérieneed contamination problems resultlng from the 5o of equipment
fhat was not intended for use Jn the manufactnre of sthoon and that these contamination problems
In toen impatred the Company’s finanotal performance, In tesponse 1o questions from Mieha.el
Willewso, an analyst with CIBC Wold Matkets, Schﬁnmelbﬁsoh and Bolsvett for the first ime
disolosed that Thmminco’s teohnology was flof peyfeoted, lts silleon produotion equipme:\ﬁ was
desigied for “different purposes, namely for ... the aluminum Industry,”, that the use of such
| equipnient bad ceu:]sed phosphotrus contamination probletns In the silloon production process, and

that the Company had to undertake “debugging” operatlons, which the Company knew would be

required,

86,  ‘'Tmminco’s share price dropped from $12.97 on Angust 11, 2008 to $12.25 on August
14, 2008, as a result of the disclosure that the Company’s propriotaty progess nsed o producs

low-cost solat-grade silicon was flawed,

oy
YT -—‘0"

TRt
[oEm———

e "
Lo 3
el

i
g
[SA——

g cmartsity

IR vy

[———

f{"j*“'”’f'ﬁ
(e

Lo




.37

87, Ti;e Angust 11, 2008 Newss Releaso and the August 11, 200%; Conference Call did not
fully oomyect the. Misreprosentations made by Timminco In its provious public and financial
,dfsoiosu're as. sel out above, Among other things, Tilmnhwo maintalned the ‘Photon Repott
posted on its website, Including Hs “exiremely postilve endorsement” of the Company and its
manufooturlng process and production capabilities, and the Company did not revise s

proviousty released production and revenus fotecasts,

88, OnNovember 11, 2008, after the TSX closed, Timminco ammuncegl that it was removing
the Photon Report and related dooumants (which had been posted on May 14 and Avgust 12,
é() 08) from its website on the ground that “sams of the materfal factots or assumptions orlginally
used to develop the forwatd-looking lnformation In the Photon Repot, incuding in respeet of

teyenwes, production Hne volumes and costs, may no longer be vatid.*

89, The Company’s share prles dropped ftom $7.93 on November 11, to $6,71 on November

el

* 12, and fther to $3.87 on Novenber 19, 2008,

90,  On November 15, 2008, the Faancicd Post published an artiole on Timminco which
soferenced concetn about Tinminco's disclosure 1ecord, and stated that the Company was
removing the p;)siﬂve Photon Repost from Its wobsite, which “the company sald & ‘originatly |
commissloned ... fo support due-difigence efforts for siralegle disousslons beyond notmal
supplies-customer relatlonships and made &t piblloly available to enhance the Investing publie’s
understanding of the potentlal future performance fov Timmineo’s solar-grade silicon product |

ine”, The Photon Report was removed from the w/eﬁéite' o t'he basts that “Timmineo (now)

' ‘belfeves that some of the matevlal fagtors or assumptions orlglnally vsed to develop the forward-

' looking Information In the Photon Repot, Inehiding In respeot of revenues, productlon volumes

and costs, may no longey be valid',
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SUBSEQUENT EVENTS

91, Sines 1he coreotive statormonts were made, Timminco's share pilee has comtlaved to

drop. In Aptll 2009 Thnminco announced that cortaln of lts solar-grade sticon eustomers had

termlnated thely contraots for non-compliance, In May 2009 Timminco released fs fiwst quaster *

rosults for 2009, On May 12, 2009, the shate price had dropped to $1 84 per share,

THE RELATIONSHII’ BETWELN THR MISRBI’RESDNTATIONS AND THE PRICE
OF TIMMINCO*S SILCURI’I‘IES

92, Timmineo’s seoutltles wore and ave publioly traded on the TSX, which Is o highly
offtolent and avtomated matket, Any and all publio Infoxmation regarding Thnminoo s proraptly
Incoporated Into, ‘and has as direot offoct upon, the price of Tﬁmn%npo’s shates, As such, the
puice of Tirmineo’s publoly-traded securities was ditestly affected by the press 1'elease§,
conference oalls, quartorly toports, annwal reports; MD&A, aid the Photon Reioﬁrt desoribed

hereln,

93, The disolosute doouments and statements reforenced above, aud all the infornation
contalaed thereln, Inoluding the Mistepresentations, wete hmnediatély raade avallablo to the
Plalntiff; othar Class Mombess, other members of the Hvesting publio, financial analysts, ancl the

finanolal press. The Defendants wers awago of this faot at all matexlal imes, as ovidenced by the

¢

following; .

(8)  the disclosute doonments weye filed with SEDAR and the TSX and were

Immediately accessible by the publios .

(b)  coples of the disolosure documetits, oy nks to them', were provided by Timminco
on its webstte; aud,

(¢)  the Defendants regulatly communteated with the investing publio and financlal
analysts through pross releases on hewswire services and other established market
commuynication mechaulsms,
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94,  Auy and all analysls undertaken by the Plainlff and other Class Members In determining
whether to puchase Timminco seondties was direotly lnffuenced by the dlsolosute dooyments

and statoments roferenced above, which incorporated the Mistepresentations,

95, Any analyst xepoits relled ypon by the Platat!ff and other Class Mesmbess similaly relled
wpon matetial finanolal information sontalning the Misteptesentations, with the offoot that any
wecotmondatlon to purchase Timminco seomdties durlng the Class Perlod was based, in whole ox

In patt, upon matetlal overstatetents of Timmineo’s financial resulfs.

96, ‘l‘jxerefore, as a result of the Misteptosentations, the pilee of Timminco's seouritles was

| attiiolally inflated and romalned so during the Class Perlod,

NEGLIGENCE
97, Tlmminco and each-of the Indlvldual Timminco Defondants owed the PlainthF and the

other Class Members a duty of cars, both at comimon law and vinder provisions of the Seoutltles
Aot to ensure that all materlal tnformation vegarding the business, operatlons, ot eapital of
Timminco was immediately communloated té) the Investing publio Jn a truthful, complc;te, and
acoutate tmannet, and fo immediately comeot aty sush proviouslydssued material‘informaﬁon

that was no lotyger tenthiul, complete, and accutate,

98,  The Photon Defendants were retained fo propate the Photon Report atd make Public Oral
Statoments about Timmmineo’s business and operatlons and they consented fo the releass of the

Photon Report by Timminco and consonted o Thntalneo’s releass of doouments and Publie Otaf

Statements that Inofuded, summarized ot quoted from the Photon Report, or fiom, Publle Oral

Staternents made by Rogol, The Photon Defendants knew that these doourents and Publie Oral

Statements would be relled on by invaestors and, & a result, they owed the Plalntlff and the other
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olass membexs a duty of cate, both at common law and under provistons of the Seouslties Aot to

cnsure that all materlal Information contafned in the Photon Report and ln the Publio Otal

Statorments of Rogol was tuthful, complete, and acourate. and fo lmmediately conrgot any siioh

previously-lssued materlal information that was no longer truthiful, vomplete, and aooytate,

99, The standard of cate in the oitoumstances requited the Defendants to act talrly, honestly,

oandidty, openly, In accordance with the Securlties Aot roquitements, and in the best interests of

{he Plalntiff and other class membexs,

100, Tor the following reasons, among othets, the Dofendants falled to mest the requited

standard of oate!
(@)  The Individual Timminco Defondants euthorized the release of pross teloasos,

(b

(©)

(A

©

{nformatlon vegarding conforence calls, quarterly tepotts, annual sepotls, MDE&A,
the Photon Repott, and other publie doouments contalning the Misrepresentations
when they knew, or ought to have known, that they were false and méterlally

mislending;

“The Photon Defendants made Public Oral Statements and congented to the releage

of the Photon Repott by Timminee when fhey knew ox ought to have known that

{he Photon and the Publio Otal Statements wete false and materlally misleading

Thnmingo and Fthe Individual Timminco Defendonts falled to coureot the

Misreprosontations In a timely mannon

“Timinbneo and Fthe Indlvidual Timmines Defondants . maintained inacdurate

teveryte and produstion forecasts that weve based on the Misrepresentations; and,

The Defanclants falled fo establish and malntatn disclosure control and procedures
fo provide assutance that matetlal information relating to Timminoo’s business
and affales was aconrately and fatily presented,

101, By the actlons and omisstons pactioulatized above, the Defondants violated thelr duty to

the Plaintiff and other Class Membors, The Defendar{ts were negligent it doing so.
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102, As further patttoulazed in this Statement of Claim, It was teasonably foreseeable that
the Defendants’ breach of thelt duty wonld cause damage fo the Plalntiff and other Class
Mombets,

103, As futther partioulaized in this Statement of Clalss, the Plalntiff and other Class
Meombers did suffor 5amage as g result of the Defdndants’ failute to meet thelr duty dules to the

" Plaintiff and other Class Membess,

NEGLIGENT MISREPRESENTATION
104,  Thmminec-and-tho-Individual All of the Defondants wois 1n 5 speolal relatlonshlp veith the

Plaintiff and other Class Members, As-a-rosulb-the-Timminco_and the Individual Timeminco

Defendants owed the Plaintiff and other Class Members a duty of eare in that the Timmineo

diselosute doomments and Puble Oral Statemonts 1eferenced above ive;'e prepared, at least in

part, with the Intentlon they would affract the investing publio to purchase Timwineo seewdtles

and that they would be selted upon by the Plalntiff atct other Class Mombots In making the

deoislon to purchase Timmineo seomdties.

105, The Photon Defendants owed the Plalntiff and the other class rotabers a chity of care In
that the Photon Report and Rogol’s Publie Osal Statements, partioulatized above, wete prepared,

ot legst 1 part, with the Jutentlon {hey would attract the Investing publie to purohase Timminco

seourlttes and that they would be relied upon by the Plalnttff aud other Class Metnbers in making

the deoislon to purohase Timminco securitiss,

106, Tiwas roasonable, and i fact expected, that the Plaintlf and other Class Membets wonld

sely on the Mistepresentations,
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107, The Thumineo news teleases, conferenss calls, quarterly reporis, annual repotts, MID&A,

and ﬂw Photon Report, as set out hetefn, contalned the Mistepresentations, whether implloftly or -

exp]icl ly, and suoh Ivﬁsxeplesentauons wels mateﬂaiiy Talse and/or matoﬂa ty misleading when

made,

108, ihe Timnineo and the Ingitvidual Timmingo Defendtants tnade the Mistopresentations by

Issulng, or authoslzing, petimitiing, and/or aoquiescin;g in the is'sugmce of the dosuments and

statements tefatonoed above, Dletrloh, and Sohimtotbusch and the semalalng Plrseters othot

Judlvidual Timmingo Defondants made the Misteprosentations by lssulng, on authorizing,

pei'ml’ctiﬁg, and/os avquioseing In the issuanee of auoh doouments and statements, and by signing

certifioations for Timminco’s quavterly filings that gontalned the Misrepresentatlons.

{09, 'The Photon Defendants made the Misrentesentations fn Publie Oral Staterents by Rogol

and bv oonsent ing to the velease of the Photon Repoit by Timminco and gonigenting to

Ttmmhxco’s solease of doouments gnd Publie Ol Statemenis_that tnctyded, 9unnnaﬂzed, of

quoted from the Photon Repoxt, or from stateients made by Rogol, *

110, The Defendants aoted neglgently In making the Mistepresentations, as partlonlarized
above, The Defondants made the Misrepresentations while kiowlng, while reokless In n0t
knowing, or while they ought to have known that the Mistepresentations ware false andfor

materially misleading,
111,  The Defendants knew ot ought o have known fhat:

(a) by making the Misropresentatlons, the pulos of Timmlnge’s publloly-iraded
seouritios would be artiflelally inflated and remaln at levels above thelt true values

(b)  investors would rely upon the Misrepresentations in making thelr deolstons to
purohase Timmingo shates seom'lues, and
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(o)  as atosult, the Platntiff and other Class Mombers would pay a higher price for the
sooniities than thelr frue valuo,

* 112, The Plaintiff retied upon the Mistepresentations by heatlng, reading and aoting upon
progs releases, conference calls, quattetly teports, annual reports, MD&A, and the Photon Repot
contalning the Misrepresentatlons, ov aitematlvely, by reading and actlng upon documents that

oontaliied Information derived from the l\,;.{isxepgeseméiions.

113, As fyelher pattioutartzed above, ihe Platnfiff and bther"Cﬁlass Me:ﬁbexs relied upon the

Mistepresentatlons by the act of putchasing o acquiting Timmineo seourlties on the TSX.

114, As further pavtloutatized hereln, as a vesult of thele rellance on the Misvepresentations, the

Plalntiff and each other Class Metnbetg suffercd darages and loss,

DAMAGIS :
115, Dusing the Class Perlod, the Platntiff and other Class Members purchased Timmdneo

seoutltles at an lnflated prlos in relianoe upon the Misreprasentatior}s. They contlnued to hold
the secntitles at an inflated prios until the cotrection of the Misrepresontations, at which time the

matket adjusted the prioe of the seoutltles downward to refleot the frue value of Timminco
shatos,

116, As a tesult of the faols pleaded above, the Plalutiff and other. Class Mombers have
enffered damages equivalont to the loss in market value that ocontred when Thuraineo corvected
the Misteptesentations,

117, 'The Plaintiff and other Class Membets ave also enthiled to tecover, as damages of costs in
accordance with the CPA, the costs of administering the plan to distdbute the recovery 1o this

aotion,
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118, The Plalntife pleads that the coﬂ&uot of the Defondants was high-handed, teokloss,

wanton, and entively without oave, and that the Defondants were motlvated by coonomlo selfs

Interest, Such conduet tendexs the Defendants Hable to pay punitive damages,

VICARTOUS LYABILITY O TIMMINCO

119, Timminco is viearlously Hable for the aots and omisslons of the Tndividual Timmineo

Dofendants and other divestors, officers, and employees of Thnmineo whose conduct Is

partlovlatlzed heveln,

120,  Allaots and omissions of Timmingo were authorized, ordered, and dons by the Individual
Jimmineo Defendants and other dteotoss, offieers, and omployees while In thelr capaclty as
_ employses or representatives of Timmingo, and while engaglig Tu the management, divsotlon,

and condrol of ifs business and opetations, .and as such are acts and omissions for which

Timwmineo 15 viearously Hable,

PARY XXII 1 OF THE SECURITIES ACT
121, ‘The Plalntiff intends 1o deliver a ﬂqtice of motlon seoking, among othes Things, an Order

pormitting the Plalatlff to assext the statutory causes of actlon partioulavized in Pavt XXII,1 of ,

the Securltlos Act, and If ganted, to amend this Statement of Clalm to plead these oauses of
aotion,

REAL AND SUBSTANTIAL, CONNECTION TO ONTARIO

122, This sotlon hias a veal and substantial conneotlon to Ontatlo because, among other things:

(@  Timwmineo ls a teporting fssuer in Ontarlo;
(b)  the shares of Tlmminco tiads on the TSX, which s located In Torento,

() tho Misreprosentatlons and omlsslons were disseminated in Ontato} aud,
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()  the Plaintiffresides In Ontatlo,

SERVICE OUTSIDE OF ONTARIO

123, This ovlginating process mdy be setved without eourt order outside Onfaio In that the

. claim st

(&)  Inrespect ofa tort commiited in Ontatlo (rule 17,02(g));

(b)  Inrespect of darnages sustained In Ontatlo arlsing from & tart whetever eommitted
(wule 17,0200

(6)  against a person outside Ontarlo who 18" & necessary ot propel paity 1o a
proogeding properly brought against another person served ln Onfatlo (ule
17.02(0)); and, ‘ .

()  agalnstapetson carylug on business in Ontarlo (tule 17,02(p)).

THE RELEVANT LEGISLATION
124, The Plaintiff pleads and relles wpon the Securiftes At the Courts of Justiee Al supra,

-and the Class Proeeedings dely, 1992, supra, all as amended,

The Plaintiff proposes that this aotlon be ted at the Clty of Toronto,

Date; May 14, 2009 KV ORR BARRISTERS .C,
200 Front Styeot Wost, 231d Floor
P.0.Box 45
Toronto, ON M5V 3K2

Victoxls Pris P.C, (LSUCH 487617T)

Tel; (416) 596-1414
Tax: (416) 5980601

" Lawyers for the Plaintiff
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Plaintiff

-and ~

Court File No.: CV-09-378701-00CP

TIMMINCO LIMITED, ef 2.
Defendants
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ONTARIO
SUPERYOR COURTY OF JUSTICE

Proceeding commenced at Toronto
Proceeding under the Class Proceeding Act,
1992

AMENDED STATEMENT OF CLAIM

KM ORR BARRISTERS P.C.
200 Front Street West
Suite 2300, P.O. Box 45
Toronto, Ontaio MSV 3K2

Wox J. Kim (LSUCE 329188)
Victoria A Paris (LSUCE 45761T)

Tel: (416) 596-1414
Fax: (416) 598-0601

Lawyers for the Platatiff
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RE TIMMINCO LIMITED et al.
Applicant

Court File No. CV-12-9539-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(Commercial List)

Proceeding commenced at Toronto

BOOK OF AUTHORITIES
OF JOHN WALSH
(Motion returnable April 27, 2012)

BENNETT JONES LLP
One First Canadian Place
Suite 3400, P.O. Box 130
Toronto ON M5X 1A4

Derek J. Bell
Tel: (416) 777-4638

Fax:(416) 863-1716

Lawyers for John Walsh
(Responding Party)





