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Court File No.: CV-12-9539-00CL
ONTARIO

SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, ¢. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT
OF TIMMINCO LIMITED AND BECANCOUR SILICON INC.

NOTICE OF MOTION
St. Clair Pennyfeather, the Plaintiff in the Penmyfeather v. Timminco Limited, et al.
action, Court File No. CV-09-378701-00CP (the “Class Action”), will make a motion to Justice
Morawetz of the Ontario Superior Court of Justice (Commercial List) on Monday, March 26,
2012 at 10:00 a.m., or as soon thereafter as the motion may be heard, at 330 University Avenue,

Toronto, Ontario.
PROPOSED METHOD OF HEARING: The motion is to be heard orally.

THE MOTION IS FOR:

1. An order lifting the stay of proceedings, as provided by the Initial Order of January 3,
2012 and the order extending the stay dated January 27, 2012, and permitting Mr. Pennyfeather
to continue the Class Action against Timminco Limited (“Timminco™), Dr. Heinz
Schimmelbusch, Robert Dietrich, Rene Boisvert, Arthur R. Spector, Jack L. Messman, John C,

Fox, Michael D. Winfield, Mickey M. Yaksich and John P. Walsh;
2. Costs of this motion; and,

3. Such other relief as this Honourable Court may deem just.
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THE GROUNDS FOR THE MOTION ARE:

1. On May 14, 2009, the Plaintiff Ravinder Sharma commenced the Class Action alleging
that the Defendants were responsible for misrepresentations in written disclosures, public oral
statements and experts’ reports. The Statement of Claim named as Defendants Timminco, its
directors and officers, as well as Photon Consulting LLC, an expert firm that prepared a report on

the validity of Timminco’s solar silicon process (and related parties).

2, The Class Action has an extensive history involving multiple interlocutory motions and
appeals, including a carriage motion, an insurance motion and motion for leave to appeal, a
motion to substitute Mr. Pennyfeather for Mr. Sharma and to suspend the limitation period, along

with subsequent appeal, and a motion for particulars.

3. On January 3, 2012, Timminco applied for, and received, protection under the
Companies’' Creditors Arrangement Act, R.8.C. 1985, c. C-36, as amended (“CCA4™), and a stay
of Mr. Pennyfeather’s action against Timminco, Dr, Heinz Schimmelbusch, Robert Dietrich,
Rene Boisvert, Arthur R. Spector, Jack L. Messman, John C. Fox, Michael D. Winfield, Mickey
M. Yaksich and John Walsh until February 2, 2012 which has since been extended to April 30,

2012 or such later date as the Court may order.

4, By decision dated February 16, 2012 the Court of Appeal set aside the decision of Justice
Perell which had declared that section 28 of the Class Proceedings Act suspended the running of
the three year limitation period under section 138.14 of the Securities Act. This decision has the
potential to have a significant impact on the Class Proceeding, and in fact on all securities class
actions in the country, and the representative plaintiff intends to seek leave to appeal to the

Supreme Court of Canada.
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5. There are sound reasons to lift the stay of Mr, Pennyfeather’s action consistent with the

objectives of the applicable legislation including:

a.

The schedule for the leave to appeal and any other steps in the Class Proceeding is

such that they will not interfere in any meaningful way with the CCAA process;

‘The debtor company does not appear to have any prospect of re-organizing, but
instead is pursuing an orderly liquidation of assets which should be completed

many months prior to the leave and certification motion;

Allowing the Class Action fo proceed is consistent with the access to justice,
behaviour modification and deterrence objectives of the Class Proceedings Act

and the Securities Act,;

A consideration of the balance of convenience and the relative prejudice to the

parties favours the lifting of the stay; and

The proposed Class Action is meritorious and the Defendants to the action have

no defence on the merits.

6. Sections 11 of the Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36, as

amended;

7. Rules 1.04, 2.03, 3.02, and 37 of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194, as

amended; and,

8. Such further and other grounds as counsel may advise and this Honourable Court may

permit.

L

I

g

S




4 o

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the

motion;

1. The affidavit of Victoria Paris, sworn March 8, 2012; and,

2. Such further and other grounds as counsel may advise and this Honourable Court may
permit.
March 8, 2012 KIM ORR BARRISTERS P.C.

200 Front Street West

TO: STIKEMAN ELLIOTT LLP
5300 Commerce Court West
199 Bay Street
Toronto, ON MS5L 1B9

Ashley John Taylor
Tel: (416) 869-5236

Maria Konyukhova
Tel: (416) 869-5230

Fax: (416) 947-0866

Lawyers for the Applicants

23" Floor, P.O. Box 45
Toronto, Ontario M5V 3K2

James C. Orr (LSUC # 23180M)
Tel: (416) 349-6571

E-mail: jo@kimorr,ca
Fax: (416) 598-0601

Lawyers for the Plaintiff, St. Clair Pennyfeather in
the class action Pennyfeather v. Timminco Limited
et al., Ont, Sup. Court File No.; CV-09-378701-
00CP

Timminco Limited and Bécancour Silicon Inec.
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Court File No.: CV-12-9539-00CL
ONTARIO

SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, ¢c. C.-36, AS AMENDED
AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT
OF TIMMINCO LIMITED AND BECANCOUR SILICON INC.
AFFIDAVIT OF VICTORIA PARIS
(sworn March 8, 2012)

L, Victoria Paris, of the City of Toronto, in the Province of Ontario, MAKE
OATH AND SAY:

L. I am a principal of the law firm Kim Orr Barristers P.C. (“Kim Orr™), counsel to
the Plaintiff St. Clair Pennyfeather in the putative class action against Timminco Limited
(“Timminco™) and other Defendants bearing court file number CV-09-378701-00CP (the
“Class Action”), and as such, have knowledge of the matters to which I depose in‘ this

affidavit,

2. This affidavit is sworn in support of Mr. Pennyfeather’s motion to lift the stay of

proceeding granted pursuant to the Companies’ Creditors Arrangement Act.

The Overview of the Claim

3. On May 14, 2009, our firm, on behalf of the Plaintiff Ravinder Sharma,
commenced the Class Action alleging that the Defendants were responsible for
misrepresentations in written disclosures, public oral statements and experts’ reports.

The Statement of Claim named as Defendants Timminco, its directors and officers, as
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well as Photon Consulting LLC, an expert firm that prepared a report on the validity of

Timminco’s “proprietary process” for producing solar grade silicon (and related parties).

4, The Statement of Claim sought relief for Mr, Sharma and a proposed class of
purchasers of Timminco’s securities on the secondary market during the period from
March 17, 2008, through November 11, 2008. A copy of the Statement of Claim issued

May 14, 2009 is attached hereto as Exhibit “A”.

5. The Statement éf Claim focuses on public misreﬁresentations that Timminco had a
“proprietary metallurgical base process” that provided a “significant cost advantage” over
other producers in manufacturing commercial quantities of sotar grade siticon forsolar————
cells. Timminco claimed that, “[w]ith proven expertise in the silicon industry, proprietaty
technology and the ability to rapidly scale up production capacity, we are well-positioned

to establish ourselves as a leading supplier of low-cost solar-grade silicon.”

6. At the time the misrepresentations were first made in March 2008, a share of
Timminco’s common stock was selling for $17.29. After the Defendants’ statements
about Timminco’s process, the market price rapidly rose to a high of $35.69 on June 5,
2008. In the following months, Timminco aéknowledged contamination problems arising
from. the process.and ultimately withdrew the Photon report from. its website. The share.

price fell to $3.37 by the end of November 2008.

7. In March 2011, prior to the Timminco shares being delisted, Justice Perell
described the value of the shares as “penny stocks”., The Toronto Stock Exchange

suspended the trading of Timminco shares on January 3, 2012 and delisted the stock




effective January 6, 2012, The Globe and Mail has described Timminco’s decline as a

“spectacular fall from grace”.

8. This “spectacular fall from grace™ was not the first time the Defendant Mr. Heinz
Schimmelbusch, Timminco’s Chief Executive Officer and Chairman of the Board of
Directors during the Class Period, was involved in significant financial problems at a
metals company. In December 1993, Mr. Schimmelbusch was fired as Chief Executive
Officer of Metallgesellschaft AG, a German corporation, after the company suffered
losses for the year of $1.1 billion, including $470 million from oil futures trading. Copies
of news articles covering Mr. Schimmelbusch’s tenure at Metaligesellschaft are attached

hereto as Exhibit “B”

History of the Action

9. After we issued our Statement of Claim in the Class Action on May 14, 2009,

Siskinds LLP on behalf of Robert Gowan commenced a similar proposed class action.

10.  The two competing claims resulted in a carriage motion before Justice Perell.
Justice Perell’s reasons were released on October 29, 2009. Justice Perell granted
carriage of the proposed class proceeding to Mr. Sharma and stayed Mr. Gowan’s action.
Attached hereto as Exhibit “C” is a copy of the reasons of Justice Perell dated October 29,

2009.

11, On January 22, 2010, we brought a motion for Mr. Sharma’s withdrawal as a
representative plaintiff and for the substitution of Mr. Pennyfeather and Mr. Gowan as

plaintiffs, The motion to substitute representative plaintiffs was filed but did not proceed
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because counsel for Timminco advised Kim Orr that it was possible that consent to the

motion would be provided without the necessity and expense of a hearing.

12.  On January 28, 2010, we brought a motion for the disclosure of certain insurance
policies from Timminco, Heinz Schimmelbusch, Rene Boisvert, Robert Dietrich, Arthur
R. Spector, Jack L. Messman, John C. Fox, Michael D. Winfield and Mickey M. Yaksich
(the “Timminco Defendants”). The motion to obtain insurance information proceeded and
the Plaintiff was successful, both initially and on the leave to appeal motion. Aftached
hereto as Exhibits “D” and “E” respectively are copies of the reasons of Justice Perell
dated February 3, 2010 and the decision of Justice McCombs denying leave to appeal
dated April 22, 2010. Counsel for the Timminco Defendants delivered the insurance

information on May 27, 2010.

13.  After some correspondence and discussion between our firm and counsel for the
Timminco Defendants between May 20, 2010 and June 3, 2010, we agreed to provide the
Timminco Defendants with draft materials for the motion for certification and leave under
Part XXIII.1 of the Securities Act, in furtherance of settlement discussions. Attached

hereto as Exhibit “F” is a copy of letter from Mr, D’Silva dated June 7, 2010 related to

these discussions.

14. On December 13, 2010, we delivered five volumes of materials, including a draft
expert report on Timminco’s solar silicon technology and a draft expert report on the

range of damages suffered by class members.

15.  After further correspondence between our firm and counsel for the Timminco

Defendants in February 2011, we received two letters from counsel for the Timminco
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Defendants on March 4, 2011 sent by fax, two minutes apart. In the first, Mr. D’Silva
advised that his clients would not enter into settlement discussions. In the second, he
advised that he would not agree to a tolling agreement, citing our failure to substitute a
representative plaintiff as well as alleged inadequacies of the amendments to the
Statement of Claim in relation to the Defendants’ demand for particulars. Attached hereto

as Exhibits “G> and “H” are copies of Mr. D’Silva’s letters of March 4, 2011.

16.  As a result, we asked Justice Perell to schedule the leave and certification motion
on an expedited basis. Justice Perell declined to do so citing the need to be fair to the

Defendants.

17.  Pursuant o a case management direction, on March 25, 2011, we brought a
motion for (1) an order removing Mr. Sharma and substituting M. Pennyfeather as
plaintiff; (2) an order declaring that the limitation period in s. 138.14 of the Securities Act
is suspended pursuant to s. 28 of the Class Proceedings Act, 1992, and, (3) “conditional
leave” to commence an action under s. 138.3 of the Securities Act. Justice Perell granted
the motion to substitute Mr. Pennyfeather for Mr. Sharma and declared that the limitation
period in s. 138.14 of the Securifies Act was suspended pursuant to s. 28 of the Class
Proceedings Act, 1992, Attached hereto as Exhibit “I” is a copy of the reasons of Justice

Perell dated March 31, 2011,

18.  The Defendants appealed Justice Perell’s March 31, 2011 decision declaring the
limitation period to be suspended. The appeal was heard by the Court of Appeal on

November 2, 2011 with the decision being reserved.



19. On May 17, 2011, we issued an Amended Statement of Claim substituting Mr.
Sharma with Mr. Pennyfeather as plaintiff, along with other amendments including
incorporating answers to particulars demanded by the Defendants, Attached hereto as

Exhibit “J” is a copy of the Amended Statement of Claim issued May 17, 2011,

20.  OnMay 31, 2011, we delivered our motion record for the motion for certification
and leave to commence a claim under Part XXIIL.1 of the Securities Act. The 1,969-page
motion record included (1) the affidavit of the Plaintiff, Mr. Pennyfeather, (2) the
affidavit of Megan B. McPhee, a principal of our law firm, (3) the affidavit of James
Rand, a solar silicon expert, and (4) the affidavit of Lawrence Rosen, a forensic
accounting expert. Copies of the affidavit of Dr. Rand, dated May 23, 2011, and the
affidavit of Mr. Rosen, dated May 27, 2011, are attached hereto as Exhibits “K”, and “L”

respectively.

21, Counsel for all parties, including the Timminco Defendants, agreed to a timetable
for the motion for leave and the motion for certification and advised the case management

judge of the same. The agreed-upon schedule outlined the following:

a) The Plaintiff’s motion record was delivered to all Defendants on May 31,

2011;
b) the Defendants would deliver responding material by December 30, 2011,

c) the Plaintiff would have until February 28, 2012 to deliver any reply

material;



d) cross-examinations would take place in March and April of 2012, and

would be completed by April 30, 2012; and,

e) the hearing would be scheduled for one week in June 2012, subject to the

Court’s availability.

22 On June 29, 2011, the Timminco Defendants brought a motion for particulars of
the Amended Statement of Claim, Justice; Perell ordered Mr. Pennyfeather to deliver a
number of particulars and ordered the Defendants to deliver Statements of Defence once
the particulars were provided and any motions to challenge the pleadings were resolved.
Attached hereto as Exhibit “M” is a copy of the reasons of Justice Perell déted July 13,

2011.

23, We delivered answers to the Timminco Defendants’ demand for particulars on

September 15, 2011.

24, At a case conference on November 15, 2011, counsel for the Timminco
Defendants sought to further extend the timetable to delay filing their responding material
for the motion for leave and certification. Justice Perell relieved the Defendants of their
obligation under the agreed-upon timetable and directed that the Defendants’ proposed

motion to strike the Statement of Claim be heard on January 25 and 26, 2012,

75 These motions were then delayed because Timminco, and related companies,
applied for and were granted protection under the Companies' Creditors Arrangement Act
on January 3, 2012, Putsuant to the Initial Order, Justice Morawetz ordered a stay of

proceedings until February 2, 2012 or such later date as the Court may order. On January

[




27, 2012, Justice Morawetz extended the stay until April 30, 2012. Attached hereto as

Exhibit “N” is a copy of the Initial Order of Justice Morawetz dated January 3,2012.

26. At a case conference on January 25, 2012, Justice Perell, having been advised of
the stay, rescheduled the Defendants’ motion to strike to be heard on March 20 and 21,
2012, Justice Perell also maintained the seven court dates in November 2012 for the

motions for certification and for leave under Part XXIII.1 of the Securities Act.

The Court of Appeal Decision

27.  Pursuant to a decision released on February 16, 2012 the Court of Appeal set aside
the decision of Justice Perell which had declared that section 28 of the Class Proceedings
Act suspended the running of the three year limitation under section 138.14 of the

Securities Act. A copy of the decision is attached as Exhibit “O”.

28.  This decision, depending upon its application, has the potential to eliminate the
claims advanced on behalf of the tens to hundreds of thousands of members of the class
not only in the Class Action, but in every secondaty market securities class action in the
country. As far as we have been able to determine not one of these cases has succeeded

in having leave granted within the three year period.
29.  The primary reasons for this are:

a) The period starts to run on the date of the first misrepresentation therefore
all or a significant portion of the period can expire before discovery of the

problem; and

[
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b) Subsequent to commencement of the action, the litigation is case managed
and procedurally no representative, plaintiff has been able to obtain a

timely leave decision under that system.

30. We have received instructions to seek leave to appeal the Court of Appeal

decision to the Supreme Court of Canada. The probable timeline for this process is as

follows:
April 16, 2012: Applicants® deadline to serve and file application for leave
to appeal.
May 16, 2012: Respondents’ deadline to serve and file a response.
May 28, 2012: Applicants’ deadline for serving and filing a reply.
November -
December, 2012: Anticipate time for release of decision on leave to appeal.

31.  The lifting of the stay will facilitate dealing with the Court of Appeal decision that
was released during the stay period. The issue concerns the appeal rights for this class of
tens of thousands of individuals. There will be no requirement for any significant

involvement of Timminco management in the leave to appeal process.

32. Tt is also probable that some or all of the defendants will take steps within the
Class Action as a result of the Court of Appeal decision. The stay needs to be lifted to
provide the plaintiffs with a fair opportunity to deal with the ramifications of the Court of

Appeal decision in the context of the Class Action.
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The Merits of the Action

33,  Dr. Rand, whose report is attached as Exhibit “K”, concluded that that
Timminco’s technology could not perform as claimed by Timminco and could not

produce the results which were represented to the marketplace. Specifically, he

concluded:

a) that Timminco’s technologies “did not have many of the attributes that
Timminco and its executives had indicated during the period between
March 27, 2008 and November 11, 2008,

b) that Timminco’s solar silicon patents did not provide the company with
any competitive advantage;

c) that Timminco’s production techniques would not be cost effective; and,

d) that Timminco’s upgraded metallurgical-grade silicon or solar silicon

would not be acceptable to solar cell manufacturers.

34,  Mr. Rosen of Rosen & Associates Limited provided an estimate of damages
suffered by class members and concluded that in his preliminary opinion, damages ranged
from $196 million to $300 million, depending on the methodology employed. Mr.

Rosen’s affidavit is attached as Exhibit “P”.

35.  In the almost 3 % years since the commencement of the Class Action, the
Defendants have not put forward any representative of the company to swear under oath

that Timminco’s proprietary technology ever worked.

10
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The Timminco Defendants’ Insurance Policies

36.  In January 2010, our primary concern in seeking production of the Timminco
Defendants’ insurance policies was the ability of Timminco to continue as a going
concern. The Timminco Defendants resisted the motion, and filed a record on the motion
secking to rebut any inference that Timminco was in dire financial straits. It was clear
even prior to receiving the policies that the insurance policies would form the primary

basis for any recovery in the Class Action.

SWORN before me at the City of )
Toronto, in the Province of Ontario, )
this 8™ day of March, 2012,

/ /?5“””/ A1y

bl
Llctovee [l

A Cdmmissionerfor aking affidavits. Victoria Paris

NORMA IZOBUCHI

Tl e WIS L S
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Court File No. w 70/ -

ONTARIO o0 cF

SUPERIOR COURT OF JUSTICE

BETWEEN

RAVINDER KUMAR SHARMA

Plaintiff

. F{{VIESSMAN, JOHN C. FOX, MICHABL D. WINFIELD,
{3 "MICKEY M. YAKSICH, and JOHIN P. WALSH

Defendants

Proceeding under the Clags Proceedings det, 1992

STATEMENT OF CLAIM

TO THE DEFENDANT

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the plaintiff,
The claim made against you is set out in the following pages.

IF YOU WISH TO DEFEND THIS PROCEEDING, you or an Ontario lawyer acting for you
must prepare a statement of defence in Form 18A prescribed by the Rules of Civil Procedure,
serve it on the plaintiff's lawyer or, where the plaintiff does not have a lawyer, serve it on the
plaintiff, and file it, with proof of service in this court office, WITHIN TWENTY DAYS after
this statement of claim is served on you, if you are served in Ontario.

If you are served in another province or terrifory of Canada or in the United States of
Ametica, the period for serving and filing your statement of defence ig forty days. If you are
served outside Canada and the United States of America, the period ig sixty days.

Instead of serving and filing a statement of defence, you may serve and file a notice of intent
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to defend in Form 18B prescribed by the Rules of Civil Procedure. This will entitle you to ten
more days within which to serve and file your statement of defence,

[F YOU FAIL TO DEFEND THIS PROCEEDING, JUDGMENT MAY BE GIVEN
AGAINST YOU IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF
YOU WISH TO DEFEND THIS PROCEEDING BUT ARE UNABLE TO PAY LEGAL FEES,
LEGAL AID MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID
OFFICE.

IF YOU PAY THE PLAINTIFES’ CLAIM, and $5000.00 for costs, within the time for
serving and filing your staternent of defence you may move to have this proceeding dismissed by

the court. If you believe the amount claimed for costs is excessive, you may pay the plaintiffs’
claim and $500.00 for costsand have the costs assessed by the court,

Date May 14, 2009 Issued by gé &

Local registrar

Address of Court Office:

393 University Avenue
10" Floor

Toronto, ON

M5G 1E6

TO: TIMMINCO LIMITED
150 King Street West, Suite 2401
Toronto, Ontario
M5H 1J©
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C/O Timminco Limited
150 King Street West, Suite 2401
Toronto, Ontario
MS5H 1J9
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' C/O Timminco Limited
150 King Street West, Suite 2401
Toronto, Ontario
MS5H 1]9
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CLAIM
DEFINITIONS
k. The following definitions apply for the purpose of this Statement of Claim:

(a)  “March 2008 Press Release” means Timminco’s press release dated March 17,
2008, : '

(b)  “March 2008 Conference Call” mecans the conference call conducted Sy
Timminco with investors and analysts on March 17, 2008;

(¢)  “2007 Annual Information Form” means Tinmminco’s 2007 Annual Information
Form published on SEDAR on March 28, 2008.

(d)  “2007 MD&A” means Timinco’s Management’s Discussion and Analysis for
Fiscal Year 2007 published on SEDAR on March 28, 2008;

©) “2007 Annual Report” means Timminco’s 2007 Annual Report published on
SEDAR on March 31, 2008;

(D “Photon Report” means the report of Photon Consulting dated May 8, 2008;

(g)  “2008 First Quarter Results” means Timaminco’s first quarter results published
on May 8, 2008; :

(h)  “May 8, 2008 Press Release” means the press release dated May 8, 2008
announcing the 2008 First Quarter Results;

(i) “May 8, 2008 Conference Call” means the conference call conducted by
Timminco with investors and analysts on May 8, 2008;

)] “MD&A Q1 2008” means Timminco’s Management’s Discussion and Analysis
for Fiscal Year 2007 and First Quarter 2008 published on SEDAR on May 13,
2008;

(k) “May 13, 2008 Conference Call” means the conference call conducted by
Timminco with investors and analysts on May 13, 2008; and,

] “May 29, 2008 Conference Call” means the conference call conducted by

Timminco with investors and analysts on May 29, 2008.

/) *
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RELJEF SOUGHT
2. The Plaintiff claims on his own behalf and on behalf of the other Class Members:

(a) an order pursuant to the CPA certifying this action as a class proceeding and
appointing hirn as representative plaintiff;

(b)  a declaration that the Defendants are liable for the Misrepresentations made
during the Class Period,;

(c) a declaration that the Misrepresentations were made negligently;

(d)  a declaration that Timminco is vicariously liable for the acts and/or omissions of
the Individual Defendants;

(e) an order allowing the Plaintiff to amend this Statement of Claim to assert the right
of action provided for in Part XXIIL.1 of the Securities Act, R.S.0. 1990, ¢. 8.5
(“Securities Act”™); , '

63) damages in the amount of $520,000,000.00 or such other amount as this court
finds appropriate at the trial of the common issues or at a reference or references;

(g)  punitive damages in the amount of $20,000,000.00;

(I an order directing a reference or giving such other directions as may be necessary
to determine issues not determined in the trial of the common issues;

(i) pre-judgement interest and post-judgement interest, compounded, or pursuant to
sections 128 and 129 of the Courts of Justice Act, R.8.0.1990, ¢. C.43;

() costs of the action on a substantial indemnity basis or in an amount that provides
foll indemmity;

(k) costs of notice and of administering the plan to distribute the recovery in this
action, pursnant to section 26 (9) of the Class Proceedings Act, 1992, 8,0, 1992,
¢. 0, plus applicable taxes; and,

O such further and other relief as this Honourable Court deems just.

THE NATURE OF THE ACTION

3. Timminco Ltd. (“Timminco™ or the “Company”) is a publicly-traded company. Its shares

trade on the Toronto Stock Exchange under the symbol TIM.
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4, Until early 2007, Timminco's principal business involved the production and marketing
of alloys for industrial applications. Its securities were trading at less than $1.00 per share at that

tinme,

5. Beginning in March of 2007, Timminco announced that its wholly owned subsidiary,
Bécancour Silicon Inc., (Bécancour), had entered into a series of commercial contracts to supply
high purity silicon to solar cefl manufacturers. Timminco stated that Bécancour had developed a
proprietary “patent-pending process”, which allowed it to produce solar~gradé silicon for supply
to the rapidly growing solar voltaic energy industry. Timminco ammounced that in response fo

the high demand for its product, it would begin to ramp up production by the end of 2007,

6. In early 2008, the Defendants began to describe Timminco as “a leader in the production
and marketing of lightweight metals, specializing in solar grade siiiéon”, and represented that it
was able to process “metallurgical grade silicon into low cost solar grade silicon for use in the
manufacture of solar cells.” The Defendants also publicly stated that Timminco had a
competitive advantage over other solar-grade silicon producers because of its proprietary

technology and production capabilities.

7. As is particularized below, these statements by the Defendants were made in press
releases, conference calls, Core Documents as defined in section 138.1 of the Securities Act
(“Core Documents™), Public Oral Statements as defined in section 138.1 of the Securizies Acﬁ
(“Public Oral Statements™), and other documents that would reasonably be expected to affect the
- market price of Timminco shares, The share price was artificially inflated as a result of the

Defendants’ misrepresentations.

~.3
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3. The Defendants’ statements affected the market price of Timminco shares between the

period fromMarcli 17, 2008 through November 11, 2008 (the “Class Period™).

CLASS DEFINITION

9. The Plaintiff_ brings this action on behalf of all persons, other than the Excluded Persons,
who acquil-e;d securities of Timminco during the Class Period (“Class Members”). The class
excludes Timminco’s past or present subsidiaries, officers, directors, affiliates, legal
_representatives, heirs, predecéssors, successors and assigns, and Vall memﬁers of the individual

defendants’ families, and any entity in which any of the individual defendants has or had a

controlling interest (“Excluded Persons™).

10.  The Defendants’ statements during the Class Period that Timminco had a competitive
ad_vantage in the production of solar-grade silicon, as well as statements of revenue, future
estimates of production volume, margins, and profits from that business, were materially false
and misleading. The Defendants’ omissions to state during the Class Period that the Company’s
solar-grade silicon production process was not capable of producing silicon af quantity, cost, and
purity levels consistent with Company statements, and that such problems would have
detrimental effects on revenues and profits, were also materially false and misleading. Those
statements a;ld omissions (collectively, the “Misrepresentations”) were misrepresentations within
the meaning of s. 138.3 of the Securities Act. The Mistepresentations were made negligently

and recklessly and without regard for the iruth of their contents.

11. The Plaintiff seeks damages in an amount equal to the losses that he and the other Class

Members suffered as a result of purchasing or acquiring Timuminco securities during the Class

Period,



THE PLAINTIFF

12. The Plaintiff, Mr. Sharma, resides in the City of Richmond Hill, in the Province of
Ontario. Mr. Sharma purchased shares of Timminco during the class period and suffered losses

as a result of the Defendants® Misrepresentations.

THE DEFENDANTS

13.  Timminco is a corporation continued under the Canada Business Corporations Act on
July 23, 1980, which catries on the business of the production and marketing of various metals,
alloys and silicon, The Company’s business involves the production and marketing of solar-

grade silicon for the solar photovoltaic energy industry.

14, Timminco’s wholly-owned subsidiary, Bécancour, conducts Timminco’s silicon
production business and operates the Bécancour Plant, a solar-grade silicon production facility in

Bécancour, Québec.

15. Photon Consulting LLC (“Photon Consulting™) is a consulting firm based in Boston, MA,
providing research and analysis to the solar power industry. Photon Consulting is an expert

within the definition in 8. 138.1 of the Securities Act.

16.  Rogol Energy Consulting LLC (“Rogol Energy”) is a consulting firm located in Boston,
MA, providing research and analysis to the solar power industry. Rogol Energy is an expert

within the definition in s, 138.1 of the Securities Act.

17. Dr. Heinz Schimmelbusch (“Schimmelbusch”) is an individual resident of Pemnsylvania,
US.A, and served as Chief Executive Officer and Chairman of the Board of Directors of

Timminco during the Class Period.

37
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18.  Robert Dietrich (“Dietrich™) is an individual resident of Ontario, and served as the

Exccutive Vice President and Chief Financial Officer of Timminco during the Class Period.

19.  René Boisvert (“Boisvert”) is an individual resident in the Province of Quebec and served
as the President — Silicon of Timminco and was the President and Chief Executive Officer of
Bécancour since 2004 and during the Class Period. Prior to that, Boisvert held various positions

and offices with Bécancour, including President and Vice President — Operations & Technology.

20.  Michael Rogol (*Rogol™) is an individual resident of Boston, MA., Rogol was the
Managing Director of Photon Consulting and was responsible for reviewing and reporting on
Tinminco’s operations throngh Photon Consulting and Rogol Energy. Rogol is an expert within

the definition in s, 138.1 of the Securities Act.

21.  The remaining defendants (Arthur R. Spector, Jack L. Messman, John C. Fox, Michael D.
Winfield, Mickey M. Yaksich and John P. Walsh) (collectively, “Directors”) were directors of

Timminco at all material times,

22. By virtue of their positions as senior officers and/or directors of Timmineco, the individual
defendants (Schimmelbusch, Dietrich and Boisvert) and Directors had actual, implied or

apparent authority to act and speak on Timminco’s behalf prior to and during the Class Period.

TIMMINCO’S DISCL.OSURE OBLIGATIONS

23.  Timminco is a reporting issuer in Ontario and as such, pursuant to the Securities Act, and

as such Timminco is:

(a)  required to file on SEDAR and deliver to the Company’s security holders:

(i)  annual financial statements and MD&A within 90 days from the end of its

last financial year, pursuant to sections 78 and 79 of the Securities Act and

it
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sections 4.1-4.2 and 5.1 of National Instrument 51-102, as the case may

be;

(i)  quarterly interim financial statements and MD&A within 45 days of the
end of each interim period pursuant to sections 4.3-4.4 and 5.1 of National

Instrument 51-102; and,

(b)  subject to the continuous disclosure provisions of Part XVIII of the Securities Act
in accordance with section 1{1) of the Securities Act.

24, Timminco is also a “responsible issuer” in accordance with section 138.1(1) of the
Securities Act and is therefore subject to civil liability provisions for secondary market disclosure

of Part XXIIL1 of the Secirities Act.

THE SOLAR-GRADE SILICON INDUSTRY

25.  Solar cells are used to produce solar energy. The key component in solar cells is high
purity silicon, called “solar-grade” silicon, defined as at least 99.999% (5-nines) pure. Ultra
pure silicon (between 99.99999% or 7-nines and 99.9999999% or 9-nines pure), known as
polysilicon, has been manufactureé for use in the semiconductor industry for many years. This
polysilicon is actuélly too pure for solar energy applications, and solar cell manufacturers must
increase its conductivity by adding impurities, typically boron and phosphorous. The production

of polysilicon requires significant capital investiment and energy costs.

26,  Other methods for creating solar-grade silicon exist. One of these methods involves the
conversion of metallurgical silicon directly into solar-grade silicon. Although this method has
been known and understood in the industry for many years, no process has yet been created

whereby it can be applied on a cost-efficient commercial scale,

29
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27.  In March of 2007, Timminco announced that it had developed a process to purify

chemical grade silicon to meet the specifications of solar cell industry participants,

THE MISREPRESENTATIONS DURING THE CLASS PERIOD

The March 2008 Press Releqse

28. On March 17, 2008, Timminco issued the March 2008 Press Release announcing its
results for the fourth quarter and fiscal year ended December 31, 2007, The March 2008 Press

Releasc is a document that would reasonably be expected to affect the market price of the shares

in Timminco,
29, The March 2008 Press Release states:

Fiscal 2007 was a year of transition for Timminco as we focused on establishing
production and securing our first customer contracts in our solar-grade silicon
business, while at the same time positioning our silicon metal and magnesium
businesses for improved performance going forward,” said Heinz
Schimmelbusch, Chairman of the Board and Chief Executive Officer of
Timminco. *“In December, less than six months after breaking ground on our
3,600 metric ton solar-grade silicon facility, we commenced production and now
have all three lines operating. Before year end, we had also secured four long-
term contracts that commit us to supply up to 6,000 metric tons per year of solat-
grade silicon beginning in 2009, Based on our success to date, as well as a strong
pipeline of prospective customers, we made the decision last month to expand our
production capacity {0 14,400 metric tons annually. Looking ahead, we are firmly
focused on leveraging our position as a low-cost producer of solar-grade silicon
to capitalize on the tremendous opporfunity in the high growth solar photovoltaic
energy industry.

[Emphasis added]

30.  The s‘tatements made in the March 2008 Press Release misrepresented that Timminco
“was a low-cost producer of solar grade silicon”, and further misleadingly implied that it was
capable of producing solar-grade silicon with commmercially acceptable impurity composition,
and of producing same at the quantity and cost as sel out in the March 2008 News Release, and

accordingly, these representations were Misrerpesentations.

~
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The March 2008 Conference Call
31, On or about March ! 8, 2008, Schimmelbusch conducted the March 2008 Conference Call

with analysts and investors wherein he made statements relating to the business, operations and

affairs of Timminco, These statements constituted Public Oral Statements, and included the

foflowing;

In the coming years, the growth of solar energy industry is expected to experience
significant growth. We believe that we are well positioned to be a leading
supplier of solar-grade silicon to solar wafer and cell manufacturers.

Barly in 2007 production began at our solar-grade silicon pilot facility, and by
March we had secured our first commercial contract. We followed shortly
thereafter with our second contract in April.

In July 2007 we broke ground on our new three-line solar-grade silicon
production facility. Less than six months later, in December, our first production
line was up and running, and we had secured two more sales confracts. We are
now contracted to supply up to 6,000 metric tons of solar-grade silicon per vear,
beginning in 2009 to four key customers,

In February 2008 our second line was in production, with the start of the third line
by the beginning of March, Given the market acceptance of our material, several
weeks ago we announced that we will further expand our annual solar-grade
silicon production capacity to 14,400 metric tons. I will elaborate on this later.

Purity and the composition of impurities are key specifications for the
manufacture of solar cells and modules. Each [sic] in 2007 we achieved a purity
level of five 9s, generally considered to be the minimum requirement for the
manufacture of solar cells and modules,

Over the course of the year we continued to improve the purity composition at
this level in order to expand our base of potential customers and command higher
market price. By year end we achieved an impurity composition at the 99.999%
level of 0.8 parts per billion of boron and less than 5 parts per million of
phosphorus, which is a significant milestone.

* * #

We are proud of our achievements in 2007 and believe that fiscal 2008 holds
significant promise as we continue to build our solar-grade silicon business.

k4 # kS
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Clearly we are not satisfied with our financial performance in 2007. Looking
ahead, we see great opportunity and leverage on our solar silicon business to
capitalize on high-growth opportunities.

While we see strong prospects for our magnesinm business to return to health and
our aluminum wheels investiments as I stated before, our greatest opportunity for
Juture growth lies in our silicon division, particularly the solar-grade silicon
component of the business. We believe that this is a great time to be in business of
silicon.

Our historical silicon business with more than three decades of experience is
already a North American leader in the manufacture of silicon metal and
ferrosilicon products. We have an annual production capacity of 50,000 metric
tons. We supply to four of the world’s major silicon and polysilicon
manufacturers,

We believe that strong results in our historical silicon business will be driven by
favorable market conditions, in particular the rising price for silicon. But even
more promising than price recovery is our entry info the production of solar-
grade silicon, which will provide tremendous upside. We will transition
increasing portions of our output from our historical silicon business to supply our
solar-grade silicon operations.

The solar energy industry is still in its relative infancy, so there are no entrenched
suppliers of solar-grade silicon., We believe we are well positioned to eapitalize on
this largely uniapped market. We aim to establish ourself as the leading global
supplier of low-cost solar-grade silicon to the manufacturers of solar cells.

Our proprietary metallurgical base process for the production of solar-grade
silicon provides us with a significant cost advantage, based on required capital
expenditures, electricity - the single largest input cost in the production of solar-
grade silicon -- and raw materials.

Our process, which has twe patents pending, requires capital investment that is
significantly lower than conventional polysilicon processes and electricity costs
that can be as little as 1% of polysilicon [processing].

Our growth strategy for our solar silicon business is focused on two key areas --
developing long-term relationships with manufacturers of solar wafers and cells;
and building our production capacity to meet existing and anticipated customer
demand. -

v
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[Emphasis added].

32
producer of solar-grade silicon and had “a significant cost advantage” that was “a tremendous

upside” for the Company. Accordingly, the representations made in the March 2008 Conference

These statements represented, falsely, that Timminco was “well positioned” as a low-cost

Call were Misrepresentations.

33.

of Timminco shares on the TSX increased from $17.29 on March 17, 2008 to $27.49 on March

Following the March 2008 Press Release and the March 2008 Conference Call, the price

27, 2008.

2007 Annual Information Form

34.

On March 28, 2008, Timminco published its 2007 Annual Information Form on SEDAR.

The 2007 Amnual Information Form is a Core Document.

35,

The 2007 Annual Information Form states:

Overview

The Company is a leader in the production and marketing of lightweight metals,
specializing in solar grade silicon for the solar photovoltaic (“PV™) energy
industry.

The Company has expanded its solar grade silicon production capacity to 3,600

metric tons per year, and plans (o further increase capacity to meet current and
anticipated demand.

[
ko
*

Silicon Business

Solar Grade Silicon

The Company uses a patent-pending process to purify low purity metallurgical
grade silicon into higher purity solar grade silicon (also known as upgraded
metallurgical silicon) for manufacturers of solar wafers and solar cells... The

Lo
N
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Company's propriefary process requires significantly less capital investment and
uses considerably less electricity than for the production of polysilicon.

The Company built a small scale production facility in late 2006 to test its
proprietary purification process. Based on the initial success of this process, and
the execution of initial long-term contracts with customers for the supply of the
Company’s solar grade silicon in early 2007, the Company commenced
construction of a 3,600 metric ton production facility for solar grade silicon in
August 2007, which facility was completed in February 2008. By the end of
2007, the Company had entered into four long-terim contracts for the supply of
solar grade silicon through 2012, and had received orders from customers, which
accounted for all of the Company’s planned production capacity in 2008. In
February 2008, the Company announced plans to quadtuple its production
capacity of solar grade silicon from 3,600 to 14,400 metric tons by mid-2009, to
meet customer commitments under long-term coniracts and to satisfy anticipated
further demand. In March 2008, the Company executed a fifth contract with the
world’s largest solar cell manufacturer, to supply solar grade silicon in 2008 and
2009, with a possibility to extend the term from 2010 te 2013 with increased

volumes,

The Company produces solar grade silicon using a proprietary manufacturing
process to purify low purity metallurgical grade silicon, which yields upgraded
metallurgical siliconwith a purity level of 99.999% or “S-nines”, and an impurity
count of 0.8 parts per million (ppm) of boron and less than 5.0 ppm of
phosphorous. At these levels, the Company’s solar grade silicon can be
successfully used in the production of solar cells.

The Company manufactures solar grade silicon by purifying silicon metal. The
purification process begins with molten silicon metal and consists of multiple
steps to yield solar grade silicon with the desired purity level (99.999%, or “5-
nines”, pure) and impurity counts for phosphorous and boron. The equipment and
methods used by the Company to purify silicon metal in its solar grade silicon
production are based on two patents pending manufacturing processes. In
particular, during 2007 the Company filed a formal patent application with the
U.S. and international patent authorities in respect of one of its processes for
purifying low-grade silicon metal. The Company has a 2006 priority date in
respect of this patent application, and the international patent examiner has
provided a positive report on such application. The Company has also filed a
formal patent application in 2008 with the U.S. and international patent
authorities in respect of another process for purifying low-grade silicon metal,
which claims a 2007 priority date...These patents are fundamental to the
Company’s purification processes and a key component in the competifive
advantage of the Company's solar grade silicon business. The Company has also

(o
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filed other informal (or provisional) patent applications relating to solar grade

silicon production,

The following are competitive strengths of the Company’s solar grade silicon business:

Proprietary Process for Purifying Metallurgical Grade Silicon. The Company’s
proprictary technology for purifying metallurgical grade silicon into high purity silicon
metal is a significant competitive advantage of the Company. The most important
specifications of solar grade silicon for manufacturers of solar cells is purity, in particular
boron and phosphorous levels. The Company has been able to produce high purity
silicon with 0.8 ppm boron and less than 5.0 ppm phosphorous using [sic]...

Cost Advantages Relative to Polysilicon, The Company’s proprietary process offers
significant cost advantages based on efficiencies in three main areas: capital
expenditures, raw materials and electricity used in the solar grade silicon production
process. The capital investment required for the production of selar grade silicon is not
insignificant. Conventional polysilicon processes can require capital investments of as
nruch $100 per kilogram of annual capacity (which equates to a $500 million investment
for 5,000 metric tons of output), and even more for new entrants to the market, whereas
the capital investment for the Company’s process is up to 20 times lower (the Company
invested $24 million to build 3,600 metric tons of annual capacity). The cost of
electricity used in the Company’s process is as little as 2% of that used in conventional
polysilicon processes, which require up to 135 kilowatt hours per kilogram of cutput,
compared to 2 kilowatt hours per kilogram of output required by the Company’s process.
Finally, the Company’s process allows the use of less expensive raw materials to produce
solar grade silicon that meets our customers’ specifications. The Company believes that
it can achieve an average cost of $12 per kilogram for 2008, approximately half that of
the $2 to $25 per kilogram that it generally costs existing polysilicon producers.

Ability to Rapidly Increase Production Capacity. The Company also has a
significant advantage in the fime it takes to add production capacity for solar
grade silicon. The Company can significantly expand capacity in less than one
year, whereas polysilicon producers, in contrast, typically require at least three to
four years to do the same. Moreover, despite the current shortage of supply in the
marketplace, existing market participants are generally resistant fo adding
capacity due to both the significant investiment and the long time horizon,

# * #

The Company’s new solar grade silicon production facility in Becancour, having
a production capacity of 3,600 metric tons per year, only started production on the
third of its three 1,200 metric ton production lines in February 2008. The
Company has experienced and expects fo continue fo experience rapid growth
rates in this business and the solar photovoltaic energy industry generally.

W £ £
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The Company is currently able to produce solar grade silicon at a purity level of
99.999% or “five nines”, with levels of phosphorous and boron that are
acceptable to existing customers.
36.  The 2007 Annual Information Form represented, falsely, that Timminco “is a leader in
the production and marketing of lightweight metals, specializing in solar grade silicon for the
solar photovoltaic (“PV™) energy industry”, and that it had “expanded its solar grade silicon

production capacity to 3,600 metric tons per year”. Furthermore, the 2007 Amual Information

Form representéd, falsely, that Timminco’s “proprietary process requires significantly less

capital investment and uses considerably less electricity than for the production of polysilicon”,

and that Timminco’s solar grade silicon can be successfully used in the production of solar

cells”, with “levels of phosphorous and boron that are acceptable to existing customers.”

37. The 2007 Annual Information Form also 1';-,presented that Timﬁiinco’s “proprietaty
technology for purifying metallurgical grade silicon into high purity silicon metal is a significant
| competitive advantage of the Company”, that “[t}he Company’s proprietary process offers
significant cost advantages based on efficiencies in three main areas: capital expenditures, raw
materials and electricity used in the solar grade silicon production process”, and fhat “[t]he

Company also has a significant advantage in the time it takes to add production capacity for solar

- grade silicon.”

38,  The above statements omitted to state that Timminco’s solar-grade silicon production
process was not capable of producing silicon at quantity, cost and impurity composition that
would be commercially viable. While the ilﬁpuﬂty concentrations may have been accepfable to
its existing customers, Timminco failed to disclose that this impurity composition was not
generally commercially acceptable and that it could not produce solar-grade silicon at a generally

commercially acceptable impurity composition in commercial quantity. This inability would

56
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have a detrimental effect on the Company’s revenues and profits.  Accordingly, the

representations made in the 2007 Annual Information Form were Misrepresentations.

2007 MD&A
39.  On March 28, 2008, Timminco pubiished its 2007 MD&A on SEDAR. The 2007

MD&A is a Core Docunent. The 2007 MD&A stated:

Construction of the new 3,600 metric ton solar grade silicon manufacturing
facility was completed on schedule with commissioning of the three 1,200 metric
ton lines completed in February 2008,

d *® ¥

The Company has constructed a new manufacturing facility at its Bécancour
location having an annual capacity to produce 3,600 metric tons of solar grade
silicon.,.The Company comienced construction of this new facility in August
2007, which consists of three separate production lines, each expected to yield at
least 1,200 metric tons of annual capacity, for a total capacity of 3,600 metric tons
per year. The first of the three lines was commissioned in December 2007 and the
second and third lines came on stream in February 2008. 1 is anticipated that full
production capacity of these three production lines will be reached in the
beginning of the third quarter 2008,

On February 22, 2008, the Company announced plans to further expand its solar
grade silicon production capacity, from 3,600 metric tons to 14,400 metric tons

per year.
* b %

The success of the Company’s solar grade silicon business depends to a large
degree on the protection of its intellectual property rights, including proprietary
technology, information, processes and know-how, Such protection is based on
trade secrots and patents, including two patents pending in respect of the
Company’s manufacturing process for the production of solar grade silicon.

The Company’s growth strategy is straight forward: Leverage its competitive
advantages in the production of solar grade silicon to establish long-term
relationships with major players in solar cell manufacturing, and continue to
expand its capacity to meet this demand. With a significant shortage in today’s
solar grade silicon market, the Company’s ability to offer an alternative source of
supply provides an opportunity to capture market share. During 2008, the

Ly
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Company expects to enter into additional long-term contracts for solar grade

silicon that will be produced in its expanded solar grade silicon facilities in 2009,
40.  The 2007 MD&A represented, falsely, that Timminco could “[lJeverage its competitive
advantages in the production of solar grade silicon”. In addition, the Company characterized its
process as unique and proprietary technology, when in fact the process utilized refurbished
common industrial equipment. Timminco’s solar-grade silicon production process was not
capable of procfucing at commercially acceptable impurity composition, or at the quantity, cost
and impurity composition consistent with the statements contained in the MD&A. The

statements contained in the 2007 MD&A were Misrepresentations.

Certification of Filings
41, Schimmelbusch and Dietrich each certified that the 2007 MD&A, to their knowledge, did

not contain any untrue statement of a material fact or omit to state a material fact required to be

stated or that is necessary to make a statement not misleading in light of the circumstances under

which it was made,

42. At the time of the said certifications, Schimmelbusch and Dietrich knew or ought to have
known or were reckless in not knowing, that the 2007 Annual Report, the 2008 First Quarter
Results and the MD&A QI 2008 contained untroe statements of material fact and further or in
the alternative, omitted to state a material fact required fo be stated or that was necessary to make

a statement not misleading in light of the circumstances in which it was made, as set out above.

The 2007 Annual Report
43.  OnMarch 31, 2008, after the close of trading on the TSX, Timminco published its 2007

Annual Report on SEDAR. The 2007 Annual Report is a document that would reasonably be

expected to affect the market price of the shares in Timminco.

2y
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The 2007 Annual Report states:

We are a Jeader in the production and marketing of lightweight metals, specializing
in solar-grade silicon for the rapidly growing solar photovoltaic energy industry.
We produce approximately 50,000 metric tons of silicon metal per year, from
which we use our proprietary technology to produce low-cost solar-grade silicon
Jor use in the manufacture of solar cells and modules. We have expanded owr
solar-grade silicon capacity fo 3,600 metric tons per year, and plan o further
increase capacity to 14,400 metric tons per year to meet anticipated demand. We
produce silicon metal, magnesium extrusions and other specialty mestals for use in
a broad range of industrial applications serving the aluminum, chemical,
pharmaceutical, electronics and automotive industries. - With proven expertise in
the silicon indusiry, proprietary technology and the ability to rapidly scale up
production capacity, we are well-positioned io establish ourselves as a leading
supplier of low-cost solar-grade silicon.

* # ¥

Silicon Metal Business

With more than 30 years of experience, we are one of North America’s largest

~producers of silicon metal, as well as other forms of silicon, including

ferrosilicon. Our 60-acre facility in Bécancour, Québec has an annual production

- capacity of 50,000 metric tons (mt) per year. Our products are used primarily in

the chemical, electronics, aluminum, iron and steel industiies, as well as for the
production of polysilicon by suppliers to the manufacturers of solar cells for the
solar photovoltaic (PV) energy industry. Our proprietary compound electrode
processes provide us with a significant cost advantage in the industry.

Solar-grade Silicon Business

We are leveraging our experience and expertise in the production of metallurgical
silicon to produce and market solar-grade silicon for the high growth solar
photovoltaic (PV) energy industry. Our proprietary technology enables us to
process metallurgical grade silicon into higher purity solar-grade silicon (using a
metallurgical process) for use in the manufacture of solar cells, The solar-grade -
purity level of our product provides an additional source of supply to
manufacturers in today's supply-consirained market, Because our process

- requires significantly lower capital investment and uses considerably less

electricily than conventional silicon purification processes, our solar-grade
silicon is a low cost alternative to the indusiry's mainstay, polysilicon. Our
historical silicon metal business ensures that we will have the feedstock to support
the expansion of our capacity to build long-term customer relationships.

As the solar PV energy industry realizes its projected growth, we are well
positioned to become a leading supplier of solar-grade silicon to the
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marfacturers of solar cells. Our proprietary technology for processing low-
purity, metallurgical grade silicon into higher purity solar-grade silicon provides
‘us with a considerable competitive advantage in the marketplace. Significantly
* lower capital costs and requirements for electricity, the largest inpui cost in the
production of solar-grade silicon, compared io our competitors, positions us as a
low-cost producer. In fact, the cost per kilogram of our process can be as much as
half that of conventional processes. Furthermore, we have the advantage of
security of supply of feedstock through our upstream integration.

% E ES

The most important specification of solar-grade silicon for manufacturers of solar
cells is purity, in particular boron and phosphorous levels. We are continually
refining our production process to improve the purity of our product, which will
not only expand our base of potential customers, but will also command higher
prices in the market. Eatlior this year, we achieved a significant milestone in this
pursuit when we started to produce silicon with 0.8 parts per million (ppm) boron
and less than 5.0 ppm phosphorous. We are confident that we can continue to

improve upon this mark.

Inctreasing the Purity of Solar-grade Silicon

The Company is currently able to produce solar-grade silicon at a purity level of

99.999%, or “five'nines”, with levels of phosphorus and boron that are acceptable |

to existing customers. Achieving a higher purity level could enhance the
Company’s competitive advantage and may allow for increased selling prices and
margins for the solar-grade silicon business. The Company intends to invest
certain resources in an effort to achieve an improvement in, and maintain the
consistency of, purity levels of jts solar-grade silicon, However, there is no
assurance that the Company will consistently achieve any higher purity level for

ifs solar grade silicon.

We have developed a proprietary metallurgical-based process for the production
of solar-grade silicon that has a number of important advantages over

conventional chemical-based processes. Our process, which has two patents

pending, begins with molten silicon and consists of multiple steps to yield solar-
grade silicon with a purity of 99.999% and an impurity count of 0.8 parts per
million (ppm) of boron and less than 5.0 ppm of phosphorous, which can be
successfully used in the production of solar cells. Through continual refining of
our process, we expect to firther improve upon these levels.

Our process offers significant cost advantages based on efficiencies in three main
areas: capital expenditures, raw materials and electricity used in the production
process. The capital investment required for the production of solar-grade silicon
is not insignificant. Conventional polysilicon processes can require capital
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investments of as much as $100 per kilogram (a $500 million investment for
5,000 mt of annual output), and even more for new entrants to the market, The
capital investment for our process is up to 20 times lower — last year we invested
just $21.7 million to build 3,600 mt of capacity.

€%

The manufacture of solar cells requires silicon that is at least 99.999% (5-nines)
pure. Our proprietary metallurgical process enables us to achieve these levels
with significantly lower capital investment and production costs than
conventional chemical processes used for the semiconductor industry.

[Emphasis added].

45.  The statements in the 2007 Annual Report represented that:

(a) Timminco had a “competitive advantage” because its “proprietary process”
enabled it “to process metallurgical grade silicon inte higher purity solar-grade
silicon” with “a significant cost advantage”;

(b)  Timminco’s “proprietary technology and the ability to rapidly scale up production
capacity” rendered the Company “well-positioned to establish [itself] as a leading
supplier of low cost solar-grade silicon.”; and,

(¢)  Timminco’s process was state of the art and a unique technology.
46. Each of the said representations was false or misleading, In Fact Thnminco was unable
to produce solar-grade silicon at a commercially acceptable impurity composition, and its
process utilized refurbished common industrial eduip1ne11t, and so its processes could not be
considered “state of the art” or unique technologies. Further, while the impurity composition of
Timminco’s solar-grade silicon production may have been acceptable to its existing customers,
Timuminco failed to disclosé that this impurity composition was not generally commercially
acceptable and that Timminco could not produce solar-grade silicon at a generally commercially
acceptable impurity composition in commercial quantity, and accordingly the 2007 Annual
Report contained Misrepresentations.
47.  Following the issuance of the 2007 Annual Repott, the price of Timminco shares on the

TSX increased from $23.26 on April 1, 2008 to $28.00 on April 10, 2008,
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Media Criticism of Timminco

48.  In April 2008, negative media reports emerged questioning whether the Company’s

claims relating to its low-cost production of silicon were valid.

49.  On April 21, 2008, Barron’s Bill Alpert published an article entitled, “Timminco
Generates More Heat Than Light - Are Timminco’s claims of a Jow-~cost way to purify silicon
too good to be true?” According to the article, “[t}he justification for Tﬁmninco’s share
appreciation is supposed to be its invention of a low-cost way fo purify the silicon needed for the
booming solar-cell market. But so far, the evidence for Timminco’s breakthrough appears in

PowerPoint slides, not financial reports.”

50.  On April 23, 2008, Bloomberg published an article entitled, “Timminco Ralls on Concetn
New Technology Won’t Satisfy Clients,” criticizing the Company’s failure o respond to investor
concerns that the Company’s much publicized low-cost method of purifying silicon could

possibly not meet customer demands. The article stated:

The company hasn’t dispelled claims in publications including Barron’s and the
Globe and Mail that the technology Timminco is using to_supply the world’s
biggest solar-cell manufacturer may not meet specifications, said John
Stephenson, who helps oversee about $1.62 billion as a portfolio manager at First
Asset Investment Management Ine, in Toronto.

“The best one can say is that Timminco’s management has handled this poorly,”
Stephenson said. “It's a headscratcher, How does a company spending about C$2
million on R&D come up with something that Dow Corning can’t do?”

51.  Also on April 23, 2008, Reuters pubiished an article entitled, “Update 2 - Timminco says
can’t explain volatility, stock up” addressing the Company's attempts at the request of TSX’s
Market Surveillance wing to “fend off aggressive short selling and assuage growing concerns
over whether it will be able to satisfy customers in the burgeoning solar-cell industry,” The

article also reported that infamous short seller Manuel Asensio had “challenged Timminco’s

P -
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assertions that it can purify metallurgical grade silicon in a cost-efficient way for use in solar
power cells.” Timminco issued the statement that it had no explanation for the volatility of the

Company’s stock,

The Photon Report

52.  In response to this media eriticism, the Defendants retained Photon Consulting, Rogol

Energy, solar-power consulting and research firms, and Michael Rogol, to examine and evaluate

the business. Their report (the “Photon Report”) was issued on or about May &, 2008.

53. On May 8, 2008, Timminco announced that it had received the Photon Report concerning
its silicon production process and plant. The Photon Report was subsequently posted on
Timminco's website on May 14, 2008. In the Report, Photon Consulting states that it “serves the
solar and silicon sector by providing accurate information and analysis,” and states that it has an
“experienced, multi-disciplinary team”. The Photon Repott is a document that would reasonably

be expected to affect the market price of the shares in Timminco,

54.  The Phpton Report was based on a qne-day facility Vvisit to the Bécancour facility by a
i’hoton Consulting team in carly May, 2008, Timminco stated that the Photon Consulting team
- was given full access to the solar grade silicon production facility and to information relating to
accounting procedures, R&D efforts, human resource needs, intellectual property, and technical

process that were requested to prepare the report,

55. The Photon Report indicated that the “[o]perations and processes have potential for
massive growth and, possibly, for reshaping [the] industry”, and that the *[e]quipment [was] very

impressive, very low cost, ‘beyond poly’ scale....” The Photon Report also projected the
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“potential for ~§270mn to ~81bn in operating profit by 2010, and a operating margin of *50%

to 80% in 2010”,

56.  The Photon Report contained the following positive statements regarding Timminco’s

operations in its review report:

(a) “Timminco’s matérial works now and will work even better with practice™;

(b)  “Impressive operations today with significant improvement potential and
manageable constraints”; and,

()  “Transparency on acconnting signals honest reporting, Accuracy will improve
with scale & consistency of operations”.

57.  The Photon Report omitted to state that Timminco’s solar-grade silicon production
process was not capable of producing silicon at commercially acceptable impurity composition,
or at the quantity, cost and impurity composition consistent with the statements contained in the

Photon Report. The Photon Report therefore contained Misrepresentations.

2008 First Quarter Results

58. ‘ On May 8, 2008, Timminco announced its financial results for the first quarter ended
March 31, 2008 by way of pross release.  The Press Reléase is a document that would

reasonably be expected to affect the market price of the shares in Timminco,

59, The May 8, 2008 Press Release stated that:

(8)  Timminco completed the commissioning of a solar-grade silicon production
facility with nominal aunual production output of 3,600 metric tons;

(b)  Timminco shipped 100 metric tons of solar-grade silicon at an average selling
price in excess of $60 per kilogram;

(¢)  cash and short-term investments ds at March 31, 2008 were $11.3 million
compared to $34.6 million at the end of 2007. During the quarter, $6.2 million
was invested in working capital to support the 31% increase in sales volumes over
the fourth quarter of 2007, §16.5 million was spent on capital expenditures
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relating primarily to the solar grade silicon facilities and $1.9 million was
invested in Fundo Wheels to support the turnaround of that business; and,

sales of the Silicon Group were $34.7 million in the first quarter of 2008, an
increase of 45.2% from $23.9 million of first quarter of 2007. The increase in
sales was due to the growth in sales of solar grade silicon and an increase in sales
volume of regular grade silicon metal.

The May 8, 2008 Conference Call

60.

On May 8, 2008, Schimmelbusch and Boisvert conducted the May 8, 2008 Conference

Call with analysts and investors. Throughout the May 8, 2008 Conference Call, Schimmelbusch

and Boisvert made Public Oral Statements relating to the business, operations, and affairs of

Timmineo,

61,

62,

relative to the other existing metallurgical companies and the other purification techniques

During the May 8, 2008 Conference Call, Schimmelbusch stated:

I believe we are uniquely positioned to become the leading provider of low-cost
solar-grade silicon, and capitalize on a market where demand is high and is
expected to grow. Ibelieve we will realize our potential through our state-of-the-
art production facilities, patent-pending processes, and pedigree in the silicon
metal business.

In response to a question relating to Timmince’s competitive positioning and advantages

disclosed by Timminco’s competitors, Schimmelbusch stated:

We know that there are two or three serious attempts in this area and more -- and
maybe more which are not yet published. We believe that we have a very
compelitive process and a very competitive product. And we believe that our
CapEx per unit of capacity is especially competitive given the efficiency of our
process and the -- if you allow me, the elegance of this technological concept. . . .
But our competitiveness is certainly established at the unit cost level, in my
estimation, in my opinion. And it is particularly established in the CapEx per
capacity unit. And that is very important for the scalability of such an operation,
We believe that we can model an add-on capacity in a very efficient way with very
low ~- or the relatively low additional CapFx needs. And that will z:ltzmaz‘ely be a
big competitive instrument,

[Emphasis added]

(O
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63.  Schimmelbusch explained that he had commissioned the Photon Report in order to
address media criticism questioning the Company’s claims relating to its process, noting that the
Company’s process had never been independently verified, and observing that rival companies
had spent far more trying to upgrade metallurgical silicon to solar-grade level with less success.

Schimmelbusch further stated:

We have been criticized consistently that we haven’t invited, that we didn’t have
an open house policy and invite everybody to walk through the plants.

I have been in the industry for a very long time, in the metal industry, in all
aspects of it. It is so that a process technology, especially a process technology of
this kind, is a key competitive instrument. The idea fo show to an engineering
firm, or to experienced engineers which might talk to the competition, if you have
a breakthrough innovation like this, is detrimental to shareholder value.

The -- we had -advice -- or unasked for advice by the media to do that. So, the
media were advising us to follow a strategy which will actually destroy
shareholder value, inviting imitation of our -- the technology, competitive
advantage in other plants and other companies, So, we have resisted that.

We felt that the integrity and the reputation which they want to keep of Photon
would shield us against any outflow of competitive important information while,
at the same time, giving us -- giving a comfortable statement here, So, that was
the fine line which we had to follow in making that decision.

64.  During the May 8, 2008 Conference Call, Boisvert stated that the Company had provided

open access to the Photon Consulting team:

The due diligence performed by Photon Consulting was done by a team of people
that were given access to all of our production facility. They reviewed the
process. They reviewed the accounting in detail. They met with all the different
management people on one-to-one sessions, interviewing them to the point where
some people even felt uneasy about the amount of information that was
transferred, So, we were completely transparent and open, answered all of their
questions, and just received their report this morning.

‘63, The Public Oral Statements made by Schimmelbusch and Boisvest in the May 8, 2008
Conference Call represented, falsely, that Timminco was competitive as a low-cost silicon

provider and that Timminco “will realize [its] potential though [its] state-of-the-art production
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facilities”, and misleadingly implied that it was capable -of producing solar-grade silicon with
cominercially acceptable impurity composition, and of producing same at the quantity and cost
as set out in the May 8, 2008 Conference Call, and, accordingly, the representations made during

the May 8, 2008 Conference Call were Misrepresentations.

66.  Timminco’s financial statements, including the 2007 Annual Report and the 2008 First
Quarter Results, were approved by the company’s board of directors before the statements were

filed, pursuant to the requirements of s. 4.5 of National Instrament 51-102.

67.  On May 8, 2008, following the public release of the First Quarter Results, the Photon
Report, and the May 8, 2008 Conference Call, the price of Timminco shares on the TSX

increased from $23.70 to $24.60.

MD&A Q1 2008
68.  On May 13, 2008, Timminco published its MD&A discussing financial results for fiscal

year 2007 and first quarter 2008 on SEDAR. The MD&A is a Core Document.

69, The MD&A stated;

The first quarter of 2008 saw continued progress towards the Company's goal of
increasing solar-grade silicon production and sales and continuing towards the
Jurther expansion of the Company s solar-grade silicon manyfacturing facility,

Sales for the first quarter were $47.6 million compared with $42.8 million in the
first quarter of 2007, an increase of 11.2%. The increase is attributable to growth
in the sales of the Company’s solar grade silicon and silicon metal products. For
the first quarter, the net loss was $0.6 million or ($0.01) per share, compared with
a loss of $3.1 million in the first quarter of 2007 ($0.04) per share.

On February 22, 2008, the Company announced its plans to expand capacity for
the production of solar-grade silicon at its wholly owned subsidiary, Bécancour
Silicon Inc. (“BSI"), at its location in Bécancour, Québec. The expansion is
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expected to raise the tolal annual production capacity of its solar-grade silicon
Jucilities to 14,400 metric tons from 3,600 metric tons. The expansion is expected
to have a capital cost of approximately $65 million and will be completed by mid
2009, on a schedule that will enable BSI to meet all current customer

commitments.

* ] ®
Increasing the Purity of Solar Grade Silicon
The Company is currently able to produce solar grade silicon at a purity level of
99.999%, or “five nines”, with levels of phosphorus and boron that are acceptable
to existing customers. The Company has targeted to improve the boron impurity
level from 0.8 parts per million to 0.5 parts per million and the phosphorous
impurity level from 3.0 parts per million to 1.5 parts per million by the end of the
year. Achieving a higher purity level could allow customers to increasingly
utilize unblended versions of the Company’s solar grade silicon in their
manufacturing activities, which could enhance the Company’s competitive
advantage and may allow for increased sefling prices and margins. The Company
intends to invest certain resources to achieve these improvements in purity levels
of its solar grade silicon, However, there is no assurance that the Company will
consistently achieve any higher purity level for its solar grade silicon,

[Emphasis added)

70.  The MD&A QI 2008 misrepresented that Timminco had made “progress towards the
Company’s goal of increasing solar-grade silicon production” and that “{tthe expansion is
expected to raise the total annual production capacity of its solar-grade silicon facilities to 14,400
metric tons from 3,600 metric tons.” Tinuninco falsely implied that it was capable of producing
solar-grade silicon with commercially acceptable impurity composition, and of producing same
at the quantity and cost as set out in the MD&A Q1 2008, and, accordingly, the representations

made in the MD&A Q1 2008 were Misrepresentations.

Certification of Filz'ngs
71, Schimmelbusch and Dietrich each certified that the 2007 Annual Report, the 2008 First

Quarter Results and the MD&A QI 2008, to their knowledge, did not contain any untrue

statement of a material fact or omit to state a material fact required to be stated or that is
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necessary fo make a statement not misleading in light of the circumstances under which it was

made.

72. At the time of the said certifications, Schimmelbusch and Dietrich knew or ought to have
known or were reckless in not knowing, that the 2007 Annual Report, the 2008 First Quarter
Results and the MD&A Q1 2008 contained untrue statements of material fact and further or in
the alternative, omitted to state a material fact required to be stated or that was necessary to maké

a statement not misleading in light of the circumstances in which it was made, as set out above,

The May 13, 2008 Conference Cull
73.  On May 13, 2008, Schimmelbusch and Michael Rogol conducted the May 13, 2008

Conference Call with analysts and investors. Rogol had t}ie actual, implied or apparent authority
to speak on behalf of Timminco by vittue of the Company’s issuance of the Photon Report and
its inclusion of Rogol on the conference call to speak for the Company, Rogol was the expert
hired by Timminco through Photon Consulting and Rogol Energy. Rogol was the Managing
Director of Photon Consulting. Throughout the May 13, 2008 Conference Call, Schimmelbusch
and Rogol made Public Oral Statements relating to the business, operations, and affairs of

Timminco. Schimmelbusch and Rogol quoted from and summarized the Photon Report.

74.  Duwring the May 13, 2008 Conference Call, Rogol described the preparation of the Photon
Report and Timminco’s silicon production process. He downplayed analyst quéstions relating to

the quality and purity of the solar-prade silicon being produced by Timmineco.

75.  Rogol stated that Photon Consulting had interviewed customers who were satisfied with

the product and unconcerned with boron and phosphorous impurity levels because “it works,”

While declining to make any “robust statements” without further data, Rogol explained that if

il



-32-

customers were concerned with the purity level of the solar-grade silicon they would be
requesting significant discounts, and he reported that was not the case, thereby plainly implying

that phosphorous contamination was not an issue for Timminco.

76. A slide presentation accompanied the May 13, 2008 Conference Call. The slide
presentation summarized and quoted from the Photon Report and stated in relevant part:

(a) Impressive operations, BEquipment: Ver hﬁpressive, very low cost, beyond
P Y Y
“poly” scale;

(b) 2010 UMG-Si outlook, production volume, 12,000 to 20,000 ton/year in 2010;

(¢}  Revenue: $540 million to $1.3 billion in 2010;

(d)  Operational profit: $270mn to ~ $1 billion in operating profit in 2010%;

(e)  Operational margin: 50% - 80% in 2010%;

&) Potential for ~ $270mn to ~ $1bn in operating profit by 2010.
77. Tile representations made by Schimmelbusch and by Rogol as an expert and on behalf of
the Company (including the slide presentation) made during the May 13, ZQOS Conference Call
represented, falsely that Timminco’s silicon production process “works.” Rogel, on behalf of
the Company, omitted to state that Tixmninlco’s solar-grade silicon process was not capable of
producing solar-grade silicon with commercially acceptable impurity composition, and of
producing same at the quantity and cost as stated by him, and accordingly, the representations

made in the May 13, 2008 Conference Call were Misrepresentations.

78.  Following the MD&A and the May 13, 2008 Conference Call, the price of Timminco

shares on the TSX increased from $23.27 on May 13, 2008 to $28.95 on May 16, 2008,
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The May 29, 2008 Conference Call
79. On May 29, 2008, Schimmelbusch conducted the May 29 Conference Call with analysts

and investors. Throughout the May 29 Conference Call, Schimmelbusch made Public Oral

Statements relating to the business, operations, and affairs of Timminco.
80.  During the May 29, 2008 Conference Call, Schimmelbusch stated;

Our Bécancour facility has a number of strategic advantages. It has ready access
to hydroelectricity, needed for our production of silicon metal, is core located with
our silicon metal business for process efficiency, has a 30-year history with an
experienced staff, and has easy access to transportation routes. Our competitive
advantage is clear. We have a patent-pending process, we employ low cost
production technologies, as evidenced by our capital investments in a new facility,
lower energy costs, and less costs for raw materials, we have the ability to add
capacify,” we have constant access to raw materials, and ready access to
electricity. Combined, these make Timminco a force to be reckoned with in the
solar energy industry.

We are receiving validation and positive feedback from the industry. We have six
long-term contracts in place to supply more than 9,000 mefric tons annual
beginning in 2009. In 2010, this number will grow to 15,000 metric tons. In the
fivst quarter, we signed a major long-term agreement with Q-Cells, the world's
largest manufacturing of - manufacturer of solar cells to supply more than 3,400
metric tons of solar-grade silicon by the end of 2009, with fhe potential of
increasing that total to 6,000 metric tons per year beginning 2010. We received an
extremely positive endorsement of our manufacturing process and production
capabilities from Photon Consulting, the leading analysts for the solar energy
industry. Some of our customers are using Tinuminco material 100% unblended
with other elements. This results in reduced costs for our customers, and
strengthens our position in terms of their supply chain.

[Emphasis added].

81.  Schimmelbusch also placed emphasis on the Company's proprictary purification process,
stating: *. . . it is imporfant to note that the Company’s technology is also protected by the fact
that one key element, one key equipment, which is necessary to operate our purification process
is very proprietary equipment where we have exclusive use, which is sort of a second level of

protection beyond patent.” He also touted the Company’s “state-of-the-art facilities” as a reason

———
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for its “considerable progress towards our vision of becoming a leading low-cost provider of

solar-grade silicon.”

82, The Public Oral Statements made during the May 29, 2008 Conference Call represented,
falsely, that Timminco was a low-cost producer of solar-grade silicon, and further misleadingly
'implied ’;hat it was capable of producing solar-grade silicon with commercially acceptable
impurity composition, and of producing same at the quantity and cost as set out in the May 29,

2008 Conference Call, and accordingly, these representation were Misrepresentations,

83.  Following the May 29, 2008 Conference call the price of Timminco shares on the TSX

increased from $28.00 to $35.69 on June 5, 2008.

84.  The statements contained in each of the March 2008 Press Release, the March 2008
Conference Call, the 2007 Annual Information Form, the 2007 MD&A, the 2007 Annual Repott,
the Photon Report, the 2008 First Quarter Results, the May 8, 2008 Press Release, the May 8,
2008 Conference Call, the MD&A Q1 2008, the May 13, 2008 Conference Call, and the May 29,
2008 Conference Call omitted to state that Timminco’s solar-grade silicon production process
was not capable of producing silicon at quantity, cost, and purity levels consistent with Company
statements, and that this inability would have a detrimental effect on the Cbmpany’s revenues
and profits. Instead, Timminco refained its existing revenue and .production forecasts. Each of

these written representations and Public Oral Statements were Misrepresentations.

THE TRUTH BEGINS TO EMERGE
85. On August 11, 2008, after the TSX closed, Timminco issued the August 11, 2008 News

Release, announcing its financial results for the second quarter ended June 30, 2008, and

conducted a follow-up August 11, 2008 conference call with investors and analysts. In the

£
4L
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conference call, Schimmelbusch and Boisvert conceded that Timininco’s solar-grade silicon
production process had experienced contamination problems resulting from the use of equipment
that was not intended for use in the manufacture of silicon and that these contamina.tion problems
in turn impaired the Company’s financial performance. In response to questions from Michael
Willemse, an analyst with CIBC World Markets, Schimmelbusch and Boisvert for the first time
disclosed that Timminco’s technology was not perfected, its silicon production equipment was
designed for “different purposes, namely for ... the aluminum industry,”, that the use of such
equipment had caused phosphorus contamination problems in the silicon production process, and
that the Company had to undertake “debugging” operations, which the Company knew would be

required.

86.  Timminco’s share price dropped from $19.97 on Aungust 11, 2008 to $12.25 on August
14, 2008, as a result of the disclosure that the Company’s proprietary process used to produce

low-cost solar-grade silicon was flawed.

87. . The August 11, 2008 News Relegse and the August 11,'2008 Conference Call did not
fully correct the Misrepresentations made by Timminco in its previous public and financial
disclosure as set out above. Among other things, Timminco maintained the Phofon Report
posted on its website, including its “extremely positive endorsement” of the Company and its
manufacturing process and production capabilities, and the Company did not revise its

previously released production and revenue forecasts,

88.  On November 11, 2008, after the TSX closed, Timminco announced that it was removing
the Photon Report and related documents (which had been posted on May 14 and August 12,

2008) from its website on the ground that *“some of the material factors or assumptions originally
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used to develop the forward-looking information in the Photon Report, including in respect of

revenues, production line volumes and costs, may no longer be valid.”

89, The Company’s share price dropped from $7.93 on November 11, to $6.71 on November

12, and further to $3.37 on November 19, 2008,

90, On November 15, 2008, the Financial Post published an article on Timminco which
referenced concern about Timminco’s discloéure record, and stated that the Company was
removing the positive Photon Report from its website, which “the 'company sajd it ‘originally
commmissioned ... to support due-diligence efforts for strategic discussions beyond normal
supplier-customer relationships and made it publicly available to enhance the investing public’s
understanding of the potential future performance for Timminco’s solar-grade silicon product
line.””. The Photon Report was removed from the website on the basis that “Timminco (now)
‘believes that some of the material factors or assumptions originally used to dev§10p the forward-
looking information in the Photon Report, including in respect of revenues, production volumes

and costs, may no longer be valid’”,

SUBSEQUENT EVENTS

91.  Since the corrective statements were made, Timminco’s share pricé has continued to
drop. In April 2009 Tinmuninco announced that certain of its solar-grade silicon customers had
terminated their contracts for non-compliance. In May 2009 Timminco released its first quarter
results for 2009. On May 12, 2009, the share price had dro;ﬁped to $1.84 per share.

THE RELATIONSHIP BETWEEN THE MISREPRESENTATIONS AND THE PRICE
OF TIMMINCO’S SECURITIES

92.  Timminco’s securities were and are publicly traded on the TSX, which is a highly

efficient and automated market. Any and all public information regarding Timminco is promptly
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incorporated into, and has as direct effect upon, the price of Timminco’s shares. As such, the
price of Timminco’s publicly-traded securities was directly affected by the press releases,

conference calls, quarterly reports, annual reports, MD&A, and the Photon Report described

herein.

93,  The disclosure documents and statements referenced above, and all the information
contained therein, including the Misrepresentations, were immediately made available to the
Plaintiff, other Class Members, other members of the investing public, financial analysts, and the

financial press. The Defendants were aware of this fact at all material times, as evidenced by the

following:

(a)  the disclosure documents were filed with SEDAR and the TSX and were
immediately accessible by the public;

(b)  copies of the disclosure documents, or links to them, were provided by Timminco
on its website; and,

(¢)  the Defendants regularly communicated with the investing public and financial
analysts through press releases on newswire services and other established market
communication mechanisms.

94.  Any and all analysis undertaken by the Plaintiff and other Class Members in determining
whether to purchase Timminco securities was directly influenced by the disclosure documents

and statements referenced above, which incorporated the Misrepresentations.

95.  Any analyst reports relied upon by the Plaintiff and other Class Members similarly relied
upon material financial information containing the Misrepresentations, with the effect that any
recormnendation to purchase Timminco securities during the Class Period was based, in whole or

in part, upon material over-statements of Timminco’s financial results.

(—
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06.  Therefore, as a result of the Misrepresentations, the price of Timminco’s securities was

artificially inflated and remained so during the Class Period,

NEGLIGENCE

97.  Timminco and each of the Individual Defendants owed the Plaintiff and the other Class
Members a duty of care, both at common law and under provisions of the Securities Act to
ensure that all material information regarding the business, operations, or capital of Tinuninco
was immediately communicated to the investing public in a truthful, complete, and accurate
mannet, and to immediately correct any such' previously-issued material information that was no

longer truthful, complete, and accurate.

98.  The standard of care in the circumstances required the Defendants to act fairly, honestly,
~candidly, openly, in accordance with the Securities Act requirements, and in the best interests of

the Plaintiff and other ¢lass members.

99.  For the following reasons, among others, the Defendants failed to meet the required

standard of care:

(a)  The Defendants authorized the release of press releases, information regarding
conference calls, quarterly reports, annual reports, MD&A, the Photon Report,
and other public documents containing the Misrepresentations when they knew,
or ought to have knows, that they were false and materially misleading;

(b)  The Defendants failed to correct the Misrepresentations in a timely manner;

() The Defendants maintained inaccurate revenue and production forecasts that were
based on the Misrepresentations; and,

(d)  The Defendants failed to establish and maintain disclosure control and procedures
to provide assurance that material information relating to Timminco’s business
and affairs was accurately and fairly presented.

L

J
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100, By the actions and omissions particularized above, the Defendants violated their duty to

the Plaintiff and other Class Members. The Defendants were negligent in doing so.

101, As further particularized in this Statement of Claim, it was reasonably foreseeable that

the Defendants’ breach of their duty would cause damage to the Plaintiff and other Class

Members.

102,  As further particularized in this Statement of Claim, the Plaintiff and other Class

Members did suffer damage as a result of the Defendants’ failure to meet their duty to the

Plaintiffs and other Class Members.

NEGLIGENT MISREPRESENTATION

103. Timminco and the Individual Defendants were in a special relationship with the Plaintiff
and other Class Members. As a result, the Defendants owed the Plaintiff and other Class
Members a duty of care in fhat the Timminco disclosure documents referenced above were
prepared, at least in part, with the intention they would attract the investin;g public to purchase
'Timminco securities and that they would be relied upon by the Plaintiff and other Class
Members in making the décision to purchase Timminco securities. It was reasonable, and in fact

expected, that the Plaintiff and other Class Members would rely on the Misrepresentations.

104.  The Timminco news releases, conference calls, quarterly reports, annual reports, MD&A,
and the Photon Report, as set out herein, contained the Mistepresentations, whethey irnplicitly or

explicitly, and such Miscepresentations were materially false and/or materially misleading when

made.

105. The Defendants made the Misrepresentations by issuing, or authorizing, permitting,

and/or acquiescing in the issuance of the documents and staternents referenced above. Dietrich
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and Schimmelbusch and the remaining Directors made the Misrepresentations by issuing, or
authorizing, permitting, and/or acquiescing in the issuance of such documents and statements,
and by signing certifications for Timminco’s quarterly filings that contained the

Misrepresentations.

106. The Defendants acted negligently in making the Misrepresentations, as particularized
above. The Defendants made the Misrepresentations while knowing, while reckless in not

knowing, or while they ought to have known that the Misrepresentations were false and/or

| materially misleading.
107.  The Defendants knew or ought to have known that:

(a) ‘by making the Misrepresentations, the price of Timminco’s publicly-traded
securities would be artificially inflated and remain at levels above their true value;

(b)  investors would rely upon the Misrepresentations in making their decisions fo
purchase Timminco shares; and

{c)  asaresulf, the Plaintiff and other Class Members would pay a higher price for the
securities than their true value.

108. The Plaintiff relied upon the Misrepresentations by hearing, reading and acting upon
press releases, conference calls, quarterly reports, annual reports, MD&A, and the Photon Report
containing the Misrepresentations, or alternatively, by reading and acting upon documents that

contained information derived from the Misrepresentations.

109.  As further particularized above, the Plaintiff and other Class Members relied upon the

Misrepresentations by the act of purchasing or acquiring Timminco securifies on the TSX.

110.  As further particularized herein, as a result of their reliance on the Misrepresentations, the

Plaintiff and each other Class Member suffered damages and loss.
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DAMAGES

111,  During the Class Period, the Plaintiff and other Class Members purchased Timminco
securities at an inflated price in reliance upon the Misrepresentations. They continued to hold
the securities at an inflated price until the correction of the Misrepresentations, at which time the

market adjusted the price of the securities downward to reflect the true value of Timminco

shares.

112, As a result of the facts pleaded above, the Plaintiff and other Class Members have

suffered damages equivalent to the loss in market value that occurred when Timminco corrected

the Misrepresentations.

113, The Plaintiff and other Class Members are also entitled to recover, as damages or costs in

accordance with the CPA, the costs of administering the plan to distribute the recovery in this

action.

- 114, The Plaintiff pleads that the conduct of the Defendants was high-handed, reckless,

wanton, and entirely without care, and that the Defendants were motivated by economic self-

interest. Such conduct renders the Defendants liable to pay punitive dalllageé.

VICARIOUS LIABILITY OF TIMMINCO

. 115, Timminco is vicariously liable for the acts and omissions of the Individual Defendants

and other directors, officers, and employees of Thmminco whose conduct is particularized herein.

116,  All acts and omissions of Timminco were éuthorized,' ordered, and done by the Individual
Defendants and other directors, officers, and employees while in their capacity as employees or

representatives of Timminco, and while engaging in the management, direction, and control of
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vicariously liable.

PART XXII1.1 OF THE SECURITIES ACT

117. The Plaintiff intends to deliver a notice of motion seeking, among other things, an Order
permitting the Plaintiff to assert the statutory causes of action particularized in Part XXI.1 of

the Securities Act, and if granted, to amend this Statement of Claim to plead these causes of

action.

REAL AND SUBSTANTIAL CONNECTION TO ONTARIO

118.  This action has a real and substantial connection to Ontario because, among other things:

(a)

(b)

(c)
(d)

Timminco is a reporting issuer in Ontario;
the shares of Timminco trade on the TSX, which is located in Toronto;
the Misrepresentations and omissions were disseminated in Ontario; and,

the Plaintiff resides in Ontario.

SERVICE OUTSIDE OF ONTARIO

119.  This originating process may be served without court order outside Ontario in that the

claim is:

(a)
(b

(c)

(d)

in respect of a tort committed in Ontario (rule 17.02(g));

in respect of damages sustained in Ontario arising from a tort wherever committed
(rule 17.02(h));

against a person outside Ontario who is a necessary or proper party to a
proceeding properly brought against another person served in Ontario (rule
17.02(0}); and,

- against a person carrying on business in Ontario (rule 17.02(p)).

60
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THE RELEVANT LEGISLATION

120.  The Plaintiff pleads and relies upon the Securities Act, the Courts of Justice Act, supra,

and the Class Proceedings Act, 1993, supra, all as amended,

The Plaintiff proposes that this action be tried at the City of Toronto.

Date: May 14, 2009

KIM ORR BARRISTERS P.C.
200 Front Street West, 23rd Floor
P.O. Box 45

Toronto, ON M5V 3K2

Won J., Kim P.C. (LSUC# 32918H)
"Victoria A. Paris P.C. (LSUC# 45761T)

Tel: (416) 596-1414
Fax: (416) 598-0601

Solicitors for the Plaintiffs
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Court File No.: CV-12-9539-00CL
IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT
OF TIMMINCO LIMITED AND BECANCOUR SILICON INC.

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

Proceeding commenced at Toronto

AFFIDAVIT OF VICTORIA PARIS

KIM ORR BARRISTERS P.C.
200 Front Street West

23" Floor, P.O. Box 45
Toronto, Ontario M5V 3K2

James C. Orr (LSUC # 23180M)
Tel: (416) 349-6571

- E-mail: jo@kimorr.ca

Norman Mizobuchi (LSUC#: 54366M)
Tel: (416) 349-6576
E-mail: am@kimorr.ca

Fax: (416) 598-0601

Lawyers for the Plaintiff St. Clair Pennyfeather in
the class proceeding Permyfeather v. Timminco
Limited, et. al., Ont. Sup. Court File No.: CV-09-
378701-00CP .
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imagination of Germany. Volatile and charismatic, he had just Partfolio Service Update
recently been named CEQ of the Frankfurt-based Stock Lockup -
Metallgesslischaft. A confidant of Chancellor Helmut Kohl, he g ¥ coj
was widely believed to be building a model for German Eater name or feker
corporations as he changed the troubled metals-mining and

trading company into an infernational conglomerate. "We are the

most fooiproof company in all of Germany," he sald then.

Schimmelbusch's bold gamble has now failed (table). In
December, he was fired as Metallgeselischaft suffered losses for
the year of $1.1 biilion--including $470 million from oil-futures
trading--on sales of $16 billion. With creditors haggling over a
$1.9 billion bailout on Jan. 12, Germany's 14th largest industrial
group teetered on the brink of becoming that country's largest
post-World War |l bankruptey.

WEAKNESS, Metallgesellschaft's collapse highlights a
devastating weakness in German corporate governance. Like
many German blue chips, the company boasted a supervisory
board made up of the pinnacle of the country's banking and
industrial Establishment. Sharsholder-rights groups have tong
said that the clubby ties among corporate leaders result in lax
oversight. Now, they have some dramatic proof. "The

1A 1 /2019
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;ﬁﬁ*‘——_—— management,” explains Ekkehard Wenger, a professor at the

€ rage University of W urzberg.
Architecture ’ ]
Ezatgdni‘:::y Before his fall, Austrian-born Schimmelbusch, 49, was
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Annual Reports i
Bloomberg BWS0 Schimmelbusch, who declined to speak to BUSINESS WEEK for

this arficle, aimed to speed the creation of a global conglomerate’

| SCOREBOARDS

ggrtn g;gf;tsl] 2008 by meigrng Anglo-American financial engineering with German

Vutial Funds industrial knowhow. He floated het spin-offs on the Frankfurt

Info Tech 100 stock market and bought and sold assets feverishly. His made-

| B-SCHOOLS over Metallgesellschaft included 258 companies scattered from

Undergrad Programs _ -8in America to Kazakhstan and businesses from auto parts to

Rankings & Profites  T@idiattors. And though critics questioned the links among his far-
flung businesses, Schimmelbusch saw them converging in a

B&%‘EEE:::‘AS - high-tech future. "We are a miniature version of Mitsubishi,” he 7

s be“e _ expounded ip 1990. "With environmental se::vices and materials L

Podcasts HESFE technologly, it will pe very difficult to make this company | sou Lm;:s ,:,s 2UR

o unstable."But Schimmelbusch spoke too soon. As early as 1990, REEEEE

?s;e: S risn € COMPany's tracitional metals business was being slammed

cizfe“m‘nce:”“'““’“s by a flood of cheap imports from former East bloc countries, _ ‘
dragging prices down as much as 60%. The prices for the @Mﬂe‘

metals cleaned and resold by Metallgesellschaft also dropped
precipitously. So while the investments in environmental .. ’

technology had produced cufting-edge processes to clean and . |8
recycle factory waste such as aluminum sludge, it was too early | EE—;—=—_—>-_ " Campang
for Metaligesellschaft to reap big gains on theinvestment. e

VISIONS APLENTY. Meanwhile an additional $600 miflion.bet
on high-tech environmental gear to clean up copper and zinc
mines began looking like a mistake, as governments backed
away from costly regulations, That left Metallgesellschaft as the
high-cost supplier in a business that still made up about 40% of
its revenues. But instead of retrenching, Schimmelbusch used
up liquidity with purchases of Dynamit Nobel and Buderus for

. $706 million. "If he hadn't done the deal, he couid have held out
longer on the oifs-futures markets," says Thomas Michaelson,
investment fund manager for Munich-based Parzival,

The beginning of the end came in late 1992, when
Schimmelbusch used his skills at financial engineering to book a
profit of $147 million for the year. Critics charged that the profits
were generated largely through sales of real estate and other
assets. Analysts demanded to know how much of the-gain was
from operating earnings rather than one-time gains.
Schimmelbusch withheid details, claiming ail the gains should he
considered operating earnlngs

To generate quick revenues, Schimmelbusch turned fo ol

hitp://www.businessweek.com/archives/1994/b335549.arc.htm 16/01/2012



 BW Online | January 24, 1994 | THE MELTDOWN AT METALLGESELLSCHAFT...

futures and his U.S. financial subsidiary, MG Corp. That
ultimately brought down his house of cards. "Schimmelbusch
needed money and a good economy,"” says Andreas Heine,
analyst at Munich-based Bayerische Hypo & Wechselbank, a
creditor of Metallgesellschaft. "The company never had money.
He tried every method he could to generate it but failed."

Inheriting the mess is Kajo Neukirchen, the CEO appointed by
Deutsche Bank. He is likely to slash nearly one third of the
company's 58,000 workers and sell assets unrelated to its core
businesses. That will bring the company back to a lackluster
metals-mining, trading, and engineering company.

Corporate Garmany may read the wrong messags from the
Metallgesellschaft collapse by seeking fo aveid risk, Analysts
would like to see greater transparency, and they also think
heads should roll af the company's supervisory hoard. Buf they
won't. Germany Inc. would sooner rally fogether and pick up the
pieces of Metallgesellschaft than look at its own shortcomings.

Gail E. Schares in Bonn
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Copyright 2000-2012 Bloomberg L.P.
Terms of Use | Privacy Notice

httn:/fvworw businessweek comfarchives/1994/b335549 are him

16/01/2012



Metallgesellschaft AG sues former executives. Page 1 of 3

Metallgesellschaft AG sues former executives.

Date: Feb 6, 1995
Words: 644
Publication: Business Wire

NEW YORK--(BUSINESS WIRE)--Feb. 6, 1995--Attached is an English translation of a
German press release issued Friday, February 3 from Frankfurt.

The release announced that Metallgese[lschaft AG (MGAG) has brought suit against
former CEQO Heinz Schimmelbusch and former CEO Meinhard Forster in District Court in

Frankfurt am Main, Germany.

The suit charges the two former executives with breach of duty and other infractions. In the
suit the company seeks DM 25 million from Dr. Schimmelbusch, and DM 2 miition from Dr.

Forster.

The suit followed by one week the release of a special auditor's report on the oil trading
losses sustained by MGAG and its subsidiaries in late 1993,

- An English translation of the special auditor's report is available upon request. (It is about
200 pages.) We expect to have an English translation of key portions of the lawsuit in

several days.

If you wish to receive the special auditor's report or any other information, or have any
questions, please call Clark & Weinstock.

CONTACT: Clark & Weinstock, New York
Fred Garcia, Gene Donati, or Maria Gonzalez,
212/953-2550

-0-

Metallgesellschaft AG Brings Charges Against Former Executive Board Members Dr.
Schimmelbusch and Dr. Forster”

FRANKFURT AM MAIN, Germany--Feb. 3, 1995--Metallgesellschaft brought today an
action for damages against its former Executive Board Chairman, Dr. Heinz
Schimmelbusch, and its former Chief Financial Officer, Dr. Meinhard Forster, in the District

Court of Frankfurt am Main, Germany.
The action focuses on the most flagrant violations of duty of the two defendants. These

relate o their irresponsible conduct and breaches of their legal duties in connection with
high-risk oil transactions in the U.S. and losses resulting from the involvement of the

| AT f S— ﬂ“\PFI‘F'P];;ﬁI‘QI’I‘I nrind Farindt Perint A rhnle conviA=16417057 1&£/01 /5019
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American subsidiaries of Metallgesellschaft AG with Castle Energy Corp.

Dr. Schimmelbusch and Dr. Forster allowed a hazardous expansion of the U.S. oil
business to occur which created the risk - and, ultimately, the reality - of losses that
threatened the very existence of the Metallgesellschaft AG group.

Beginning in 1989, Metallgesellschaft AG's U.S. subsidiaries also entered info a
complicated series of contracts with the Castle Energy group which proved to be a
disastrous investment. Instead of terminating this involvement as soon as it became clear
it was a mistake, Schimmelbusch and Forster permitted offtake agreements to be
concluded which unilaterally subsidized the Castle Energy group at the expense of the
American subsidiaries of Metaligesellschaft AG.

Dr. Schimmelbusch and Dr. Forster are legally responsible for all this. They committed
gross violations of their legal duties by permitting the irresponsible oil transactions and the
one-sided relationship with Castle which together brought Metalfgesel!schaft to the point of

‘near ruin.

. The irresponsible oil transactions led to losses of more than DM 1.6 billion - an amount
which exceeded the available resources of even a world-class group like
Metallgesellschaft - while the involvement with Castle had a negative impact of some DM

1.1 billion.

Dr. Schimmelbusch caused additional losses to Metallgesellschaft AG by the unauthorized
purchase and renovation of a house in Frankfurt, which was intended in part for his
personal use, and by the renovation of his private apartment in New York at the expense
of Metallgesellschaft Corporation. Moreover, Dr. Schimmelbusch violated his legal duties
by taking stock options for the acquisition of 600,000 shares of Methanex Corp., a
company in which Metallgesellschaft was investing, without informing the Supervisory

Board and obtaining its approval.
Metallgessllschaft AG is initially claiming DM 25 million in damages from Dr.
Schimmelbusch and DM 2 million from Dr. Forster. While at present only a small part of

the total amount of the losses caused by the defendants' irresponsible and unlawful
behavior is being claimed for, the Company reserves the right to assert further claims ata

later time. )

CONTACT: Metalfgesetlschaft.AG

Lutz E. Dreesbach; (4969) 159-3435

or Andreas Martin, (4969) 169-3732

-0-

CONTACT: Clark & Weinstock, New York
Fred Garcia, Gene Donati, or Maria Gonzalez,

212/953-2550
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Ehe Netw fork Eimes

FRANKFURT — Heinz Schimmelbusch still keeps an apartment here, insisting he feels at
home in a city where he was once the toast of the local elite and then, seemingly overnight,
the villain in one of the most notorious corporate scandals of the 1990s in Germany.

"I am much less history-oriented than people in Frankfurt," Schimmelbusch, 63, said over
coffee in the gilded lobby of the Frankfurter Hof hotel. "I never think about the old days

anymore,"

In December 1993, Schimmelbusch, then something of a wunderkind, was abruptly ousted
as the chief executive of Metallgesellschaft, the metal-working conglomerate, after the
company ran up $1.3 billion in losses on oil futures trading and nearly went bankrupt.

Now, after more than a decade of self-imposed exile in the United States, he has returned to
~ Europe, raising €314 million, or $430 million, last month in an initial public offering of his
newest company, Advanced Metallurgical Group, on the Euronext exchange in Amsterdam.

The offering, which was heavily oversubscribed and sold just before the market chaos set off
by the home lending crisis in the United States, could be regarded as a sort of redemption for
Schimmelbusch. But the German corporate establishment has a long memory. A leading
German business publication, Manager Magazin, which named him its manager of the year
in 1991, greeted his return to prominence with a lengthy, unflattering article in the current
issue, under a headline that suggested he was little more than a trickster.

"There were some people here who were not fond of me," Schimmelbusch said. "They are
still here."

Regardless, he is back at the helm of a publicly traded company, albeit a smaller one than
Metallgesellschaft. Advanced Metallurgical Group, which produces specialty metals like
titanium alloys, has sales of $928 million. At its peak, Metallgesellschaft commanded a $15
billion empire, with 258 subsidiaries in businesses ranging from copper and zinc to

explosives.

"My life seems to be running backwards," Schimmelbusch said with a rueful laugh. "Maybe if
this company does well, a company like Metallgesellschaft might even offer me a job."

Ta e forarar nirbisee om0V 7/0%71 0/Mncinece/vrnridbncinace/ 1 Gikivwhenntl 1 1 70V7 1997 1&6/01/2012



Spotlight: Heinz Schimmelbusch's comeback - The New York Times Page 2 of 3 -

Born in Vienna to an Austrian-German family, Schimmelbusch began his career at .
Metallgesellschaft, also known as MG, in 1973. By 1989, at the age of 44, he had become the
youngest chief executive in its history. He went on a shopping spree, turning the company
into a colossus, but leaving its core metals franchise vulnerable to cheaper imports from

Eastern Europe.

To offset that, lMetallgesellschaft ventured into the oil business. Through its American
subsidiary, MG Refining and Marketing, it sold fuel to customers on long-term, fixed-price
contracts, hedging its exposure to rising oil prices by buying contracts in the futures market.
When those prices fell instead of rising in 1993, the company faced vast potential trading -

losses,

Spooked, Metallgesellschaft's largest shareholder, Deutsche Bank, pushed for
Schimmelbusch's ouster and liquidated the company's positions, turning the paper losses
into real ones. With investigators searching his Frankfurt home and his former employer
threatening lawsuits, Schimmelbusch moved to a suburb of Philadelphia and tried to pick up

the pieces.

“Usually, a person would never come back from that, but he is a fighter," said Norbert
Quinkert, a board member of Schimmelbusch's company and the former head of Motorola in

Germany.

Workixig from his home base in Wayne, Pennsylvania, Schimmelbusch assembled a portfolio
of holdings through his fund, Safeguard International, and a privately held company, Allied
Resource. Several of his managers used to work at Metallgesellschatt.

Some here view the Metallgesellschaft debacle as a forerunner to the risky trading schemes
that sunk Enron. But experts in derivatives, notably the late Merton Miller, a Nobel Prize-
winning economist, argued Deutsche Bank bore the blame by panicking and getting out of

the positions prematurely.

That defense helped salvage Schimmelbusch's reputation, especially in the United States,
where he was raising money from investors for a private equity fund to get back into the
metals industry. Metallgesellschaft later settled a lawsuit against him, even helping to pay

his legal fees.

Advanced Metallurgical Group was ripe for a public listing, Schimmelbusch said, because it
is in markets, like aerospace and solar energy, that have huge growth potential. He said he
chose to list the firm in Amsterdam rather than Frankfurt because it offered tax advantages.

http://www.nvtimes.com/2007/08/10/business/worldbusiness/10iht-wbspot11.1,7071887.... 16/01/2012
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Last year, Schimmelbusch said, he had hoped to take public another of his companieﬁ, PFW
Aerospace, in Germany. He put off the sale because of troubles at one of his customers,

Afrbus.

"It's hard to stand there and say, ‘Gentlemen, this is a great business,' and then they go home
and read in the paper about the A380," he said, referring to the troubled Airbus jumbo jet.

Still, Schimmelbusch said he looked forward to returning to the Frankfurt market someday.
He said he had repaired his ties to Deutsche Bank, with which he now does investment
banking. He even recently acquired the Metallgesellschaft name, retived after a series of
corporate overhauls. He said he had not decided what to do with it, although given his
background, one can bet it will have something to do with metals.

"I'm a fully depreciated metals guy," he said.

http://www nytimes.com/2007/08/10/business/worldbusiness/1 0itht-whsnot1 1.1.7071887....  16/01/2012
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The world's biggest trading debacles

Bloomberg News Sep 15, 2011 - 247 PMET | Last Updated: Sep 15, 2011 3:15 PMET

From left, rogue trader Nick L eeson of the Barings Bank, melals rader Yasun Hamanaka of Sumitoma orporation of Japan and John Rusnak a trader employed by Alied Irish Bank - ali threa

were involved in unautherised transactions.
By Jon Menon

UBS AG, Switzerland’s-biggest bank, disclosed one of the biggest trading losses and said it had discovered unauthorized dealing at its
investment bank,

UBS said in a statement that it may be unprofitable in the third quarter after a US$2-billion loss in its securities division. London
police arrested Kweku Adoboli, a UBS employee, in connection with the loss, according to a person with knowledge of the matter who
declined to be identified.

Following is a time-line of previous losses,
Company (Year) Detail
UBRBS (2011) Bank estimates loss of about US$2-billion on unauthorized trades.

Credit Suisse (2008) Writes down US$2.65-billion over fourth guarter of 2007 and first quarter of 2008 aiter discovering debt
securities mis-priced by employees

Societe Generale (2008) Lost 4.9-billion euros (US$7.2-billion) before taxes after trader went beyond permitted limits on
European stock index futures

Bank of Montreal {2007) Wrong-way bets on natural gas led to a pretax loss of about $680-million

Amaranth Advisors LLC {2006) Trader Brian Hunter’s bad bets on natural gas triggered US$6.6-billion of losses

Refco Ine. (2005) Declared bankruptey after hiding US$430-million of debt

China Aviation 0il (Singapore)} Corp. (2004) Lost US$550-million on speculative ocil-futures trades, forcing debt restructuring
Allied Irish Banks Ple (2002) Trader hid US$6¢91-million in currency market losses

Plains All American Pipeline LP (1999) Lost US$160-million because of unauthorized crude-cil trading by an employee
Long-Term Capital Management (1998) Lost US$4-billion after a debt defaunlt by Russia

Peregrine Investments Holdings Ltd. {1998) Collapsed from at least US$300-miltion of debt bought from insolvent companies

http://business.financialpost.com/2011/09/15/list-of-worlds-biggest-trading-debacles/ 17/01/2012
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National Westminster Bank Plc (1997) Disclosed US$125-million charge to cover options-trading loss

Deutsche Morgaﬁ Grenfell (1096) Fired fund manager Peter Young for unauthorized trading and paid US$279-million to bail out
investors ‘

Sumitomo Corp. (1996} Disclosed a US$2.6-billion loss on unauthorized copper trades by Yasuo Hamanaka
Daiwa Bank (1995) Disclosed a TUS$1.1-billion loss from unauthorized trades

Barings Plc {1995) Collapsed after trader Nick Leeson racked up US$1.4-billion in losses

Orange County (1994) Lost US$1.7-billion from debt California and derivatives used to expand its investment fund

Kidder Peabody & Co. (1994) Took a US$210-million charge to reflect what it satd were false bond trading profits by trader
Joseph Jett

Codelco (1994) Trader Juan Pablo Davila lost more than US$200-million speculating on eapper
Metallgesellschaft AG (1993) Lost more than US$1.5-billion trading oil futures contracts

Drexel Burnham Lambert Inc. (1990) Filed for bankruptey after pleading guilty to charges of insider trading and stock
manipulation

Merrill Lynch & Co. (1987) Mortgage trader accused of racking up US$377-million loss in unauthorized trades

Bloomberg News

Posted in: FP Street, Investing Tags: Amaranth Advisers LLC, China Aviation Oil Holding Company, Kidder Peabedy & Co., Metrill Lynch & Co. Inc., Metallgesellschafl AG, Natlonal
Weslminster Bank Plc, Nick Leeson, Orange Counfy, Refco Group Lid., Scciete Generale SA, Swilzerfand, UBS AG, Yasuo Hamanaka
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In Febroary 1995, the Piper Jaffray Co, agreed to pay $70 million to settle a
class-action lawsuit by investors in its Institutional Government Income Portfolio
mutual fund. The proposed $70-million settiement was the largest ever between a
mutual fund company and investors when it was announced. Almost 95% of the
shareholders voted to approve the settlement. (For the settlement to hold, 90% had .
to accept.) Each shareholder is expected to recover 40%—42% of the amount lost.

In May, bond prices recovered to their March 1994 levels; the yield on the
benchmark 30-year Treasury bond dipped below 7%. As bond prices recovered,
many bond mutual furds recorded gains, but the Institutional Government Income
Portfolio managed by Piper Jaffray Co. still hadn’t recouped its 1994 losses. First,
the value of the principal-only strips in the Piper Jaffray portfolio had not recov-
ered, because mortgage prepayments remained low. Second, although long-term
interest rates had recovered, shori-term rates were higher, so the value of inverse
floaters in the Piper Jaffray portfolio remained depressed.

In July, Piper Capital Management announced plans to terminate carly its
American Government Term Trust and return the fund’s $70 million in net assets to
sharcholders. The fund is scheduled to terminate in 2001, but Piper Capital, a unit
of Piper Jaffray Cos., said that the fund’s reduced earning capacity due to 1994
losses would likely affect its ability to return $10 a share to holders—one of the
fund’s investment objectives, As of July 13, the fund’s per-share net asset value
was $8.74.

In September, Piper Jaffray Cos. agreed to pay just under $2 million to settle
another shareholder class-action lawsuit sparked by “derivative-related losses” in
1994.

This suit alleged that Piper misled stockholders about the investment strategy
of some of its mutual funds.

In November, Piper Jaffray disclosed that it had to pay a $6-million arbitration
award to the Minnesota Orchestral Association.

METALLGESELLSCHAFT

In Managing Financial Risk, we described the $1.3-billion loss Metallgesellschaft
AG (MG) suffered in 1993. The 1995 Yearbook provided an update on the events in
1994, Looking at 1995, all I can say is that the saga st!{ continued.

Suits and Countersuits

On January 25, Heinz Schimmelbusch, former chief executive of Metaligeselischaft,
filed a $10-million suit in New York Supreme Court, contending that Deutsche
Bank used MG’s troubles to profit financially and needlessly brought it to the point
of bankruptcy. The lawsuit asserted that there had been no crisis at MG until the
head of the company’s supervisory board, Deutsche Bank executive Ronaldo

5. Piper Jaffray took a $56.1-miilion charge in the second quarter to settle this lawsuit; the charge was
partially offset by $13.9 million in insurance proceeds.
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Schmitz, caused one by leaking information to a German newspaper that led fo
an article about MG’s liquidity problems. Mr. Schimmelbusch, who was dismissed
in late 1993 along with most of the senior management, accused his successor
at Metaflgeselischaft, Rolando Schmitz, and Deutsche Bank of conducting a
“systematic campaign of defamation” that left him unable to get a job. (Mr.
Schimmelbusch is the second former executive to file a suit against Metall-
gesellschaft. Arthur Benson, its former head oil trader, had already filed a $1-
billion suit, contending that the new management had sabotaged his efforts to stop
the losses.) :

Two-days later—on January 27—the results of a special investigatory audit
into the events surrounding the near bankruptcy of Metallgesellschaft AG were
released. The auditor’s report absolved Metallgesellschaft’s supervisory board of
responsibility for the oil-trading losses and declared that Heinz Schimmelbusch,
Metallgesellschaft’s former chairman, and Meinhard Forster, previously chief fi-
nancial officer, had “gravely neglected their duties.” The report accuséd
Schimmelbusch and Forster of having had “inadequate coordination and control”
over their duties and accused Schimmelbusch of deliberately misleading the board
as to the risks involved in oil-futures trading.

Debate about the Audit

The auditors’ report on Metaligeselischaft Refining & Marketing (MGRM) was commissioned
in 1994 by the shareholders of MGRM's parent, Metallgesellschaft, AG (MG AG) and was
prepared by auditors C&L Treuvarbeit Deutsche Revision and Wollert-Elmendorff Industrie
Treuhand,

Writing in the April issue of Risk, Chris Culp and Merton Miller noted that the auditors’
estimate of MGRM's total losses from June 1, 1992, to December 31, 1993, was $1,277 billion
gross ($1.06 billion net) broken down as:

$ million
Loss in capital 1,277
Interest expense based on loss of capital 13
Losses from physical deliveries 3
Negative market value of firm-flexible contracts 12
Positive market value of firm-fixed contracts —245
Total net loss 1,060

In contrast, Culp and Miller’s calculation of the net 1993 loss for MGRM as the initial
capital asset value of the program less unexpected rollover costs and the change in conditional
expected rollover costs:

$450 million — $250 million — $370 million = —$170 million

was just a fifth of the auditors® estimate,
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Also on January 27, the Wall Street Journal reported on records that had been
released by MG. The released records document a series of directives and warnings
about the growing credit crunch—resulting from “margin calls”—that flew back
and forth among MG managers from June through December 1993. On June 11,
MG’s chief financial officer, Meinhard Forster, sent a memo to his counterpart at
MG Corp. saying that “immediate introduction of a crisis management is required”
because of liquidity problems caused by a drop in oil prices, In a June 30 memo,
Mr. Schimmelbusch asked Mr. Forster to take “draconian™ measures, if NECessary,
to curtail the credit needed to finance the derivatives positions. But the situation
continued to deteriorate; the records indicate that MG’s derivatives positions actu-
ally grew. At the October 5 meeting of MG Corp.’s board of directors, Mr. Kremer
reported that Mr. Benson’s oil operation had lost $600 million in the fiscal year
ended September 30. At that meeting, Mr. Schimmelbusch said the derivatives po-
sition should be reduced because “financing room to maneuver” had been “ex-
hausted.” Again, however, the position actually continued fo increase, peaking at
about 185 million barrels in late November. The documents released indicate that
in December 1993, Heinz Schimmelbusch told fellow managers that a “complete
breakdown of control” had occurred at MG’s U.S. oil-trading and hedging operation.

On February 2, Metatlgesellschaft AG’s supervisory board voted to file a law-
suit against both Heinz Schimmelbusch, former chairman of the management board,
and Meinhard Forster, former chief financial officer.

In April, Castle Energy’s Indian Refinery LP (IRLP) terminated a natural gas
swap with MG Natural Gas (MGNG) that had been entered into in October 1994 as
part of a restructuring of the relationship between Castle and Metallgesellschaft,
IRLP terminated the swap based on purported breaches of other agreements by MG
and its affiliates. MGNG disregarded IRLP’s termination notice and sent IRLP a
termination notice of its own alleging that IRLP was the defaulting party and claim-
ing a loss of $1.2 million. IRLP refused to pay. In June, MGNG filed suit and
applied a $707,000 receivable owed by MG Refining & Marketing to IRLP against
the claim. '

Another Bailout
On Februeary 2, Metallgesellschaft AG’s supervisory board announced that its U.S.
unit, MG Corp., was deeper in the red than previously estimated. The unit’s pretax
loss had widened to 3,32 billion deutsche marks ($2.19 billion) in'the year ended
September 30, 1994, from the 2.86 billion deutsche marks announced in November
1994.5

Metaligesellschaft’s board asked shareholders and creditors for concessions
and fresh cash—for the second time in just over a year. The measures called for

6. The larger-than-expected loss at MG Corp. grew because of more reserves being set aside and because of
foreign exchange movements, For the year ended September 30, 1993, MG Corp. had a loss of 770 million
deutsche marks,
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creditor banks to waive their conversion rights to half of the convertible profit-
sharing certificates created in the 1994 bailout, The plan also included a capital
writedown that wiped out half of the existing Metallgesellschaft share.

The CFTC Fines MG ,

As will be discussed in more detail in Chapter 6 of this Yearbook, in July, the CFTC
issued an enforcement action against two U.S. affiliates of MG, The CFTC order
fined the subsidiaries $2.25 million for failure to report weaknesses in their internal
controls and required the establishment of an oversight committee for internal con-
trols before MG could resume trading oil futures in the United States. The basis for
the CFTC’s action was its finding that the MG subsidiaries were selling what
amounted to illegal, off-exchange futures contracts,

The Ongoing Academic Debate

The paper by Chris Culp and Merton Miller that had received such wide attention
was finally published in the Winter 1995 issue of the Journal of Applied Corporate
Finance, Culp and Miller argued that the transactions undertaken by MG Refining
& Marketing were to hedge its business risk rather than to speculate:

MG Refining & Marketing, Inc. (MGRM), is a contender for the world’s record in derivatives-
related losses: $1.3 billion by press accounts at year end 1993, Unlike many of its rivals for that
record, however, MGRM was not using derivatives as part of a treasury function with a view to
enhancing the retumn on an investment portfolio or to lowering the firm's interest expense,
MGRM’s derivatives were part and parcel of its marketing program, under which it offered
long-term customers firm price guarantees for up to 10 years on gasoline, heating oil, and diesel
fuel purchased from MIGRM. The firm hedged its resulting exposure to spot price increases to a

considerable extent with futures contracts. Because futures conteacts must be marked to market

daily, cash drains must be incurred to meet variation margin payments when futures prices fall,
Afier several consecative months of falling prices in the auturmn of 1993, MGRM’s German
parent reacted to the substantial margin calls by liquidating the hedge.

Culp and Miller continued to argue that the real problem began when MG de-
cided to liquidate its futures contracts:

Whatever the reason, the decision to liquidate the futures leg proved unfortunate on several
counts, turning paper losses into realized losses, sending a distress signal to MGRM's over-the-
connter {OTC) derivatlves counterparties, and leaving MGRM exposed to rising prices on its
remaining fixed-price contracts. )

And Culp and Miller assigned the blame to MG’s senior management:

[A] synthetic storage program like MGRM's...is neither inherently unprofitable no fatally
flawed, provided top management understends the program and the long-term funding commit-
ments necessary to make it work,

The supervisory board may not have understood that MGRM was hedging and not specu-
lating.... The team the supervisory board called in to liquidate the futures positions had also

7 .
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been used to resolve the Klockner speculative episode for Deutsche Bank. The supervisory board
may have interpreted MGRM''s appeals for more cash as “doubling-up” or, at least, as the all-
too-typical symptom of an imminent business failure. Or perhaps the supervisory board, in light
of the power struggles then going on within MG AG, may have deliberately chosen not to undes-
stand MGRM's program,

In any case, unwinding MGRM's futures positions, thongh widely applaunded in some paris,
of the press then and now, proved unfortunate on several counts. By the time MGRM began to
unwind its positions in mid-December, the price of oil had fallen to its low of rou ghly $14 per
barrel. The precipitous liquidation of MGRM’s futures hedge thus turned paper losses on that leg
info realized losses and Jeft MGRM exposed to rising spot prices on its stitt-outstanding flow
delivery contracts.... When the new management awakened to its naked price exposure follow-
ing the Hquidation, it began negoliating unwinds of its flow contracts without demanding any
compensation for its positive expected future cash flows.

If MGRM had rot unwound its futures, the positive daily pays received when prices recov-
ered in 1994 would have given it a substantial positive cash inflow. MGRM's forced liquidation,
moreover, sent a signal to MGRM'’s OTC derivatives counterparties that its credit standing might
be in jeopardy, thereby increasing calls for collateral to keep its OTC positions open.?

Antonio Mello and John Parsons entered the debate both in the May 1995 issue
of Risk magazine and in the spring 1995 issue of the Journal of Applied Corporate
Finance.® In Risk, Mello and Parsons argued that the “rolling stack” hedge strategy
was flawed:

The critical problem with this strategy was the mismatch in the maturity structure of MG’s deliv-
ery obligations and its futures portfolio. This had two consequences.

First, the rolling stack can dangerously increase the varizbility of a company’s cashflow at
the start of the programume, even if it succeeds in locking in the programme’s total value, ... A
small movement in cil prices within a month produces erormous losses or gains on the entire
stack, which are realised immediately. In contrast, counterbalancing losses or gains on the deliv-
ery conteacts are largely unrealised until scheduled deliveries are made, months or years later.
The result for MG was a much greater variability of monthly cashflows initially than if it had
been completely unhedged.... As the MG case demonstrates, the shortrun consequences of a
cash flow deficit this large can be disastrous even if delivery contracts generate a compensating
but unrealised gain of an equal amount.

7. Writing in Risk in April, Culp and Miller used the audit report o quantify the loss MG suffered by ¢losing
out its program inappropriately; *That MG AG in effect blundered into this worst case for a substantial
fraction of its programume is now a matter of record in the auditoss' report, The supervisory board ordered a
substantial unwinding of the futures positions, and subsequently began canceling many of its forward
contracts with no payment required from customers. How much money MGRM threw away in the process
cannot be estimated with exactitude, The $788 million it might have received from the sale of its
prograrmune was clearly foregone,”

8. Melio is at the University of Wisconsin, and Parsons is at Columbia University. The Wall Street Journal
reported that subsequent to writing these articles, Professor Parsons was hired by Charles River Associates,
a consultant to Metallgesellschaft,
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Second, since long- and short-term oil prices are only imperfectly correlated, the rolling
stack hedge does not guarantee that the company has locked in the value of the delivery con-
tracts. [“Basis risk™ has been introduced.]

However, more importantly, Mello and Parsons argue that the transactions un-
dertaken by MG Refining & Marketing, Inc. were indeed intended as a speculation
on the shape of the oil price term structure (opposite to the Culp/Miller argument):

Why did MG’s New York subsidiary run a hedge with a mismatched maturity structure? Cer- -

tainly the management was aware that the fong- and short-term prices of oil d6 not always move
in step and therefore that it would be exposed to basis risk.

The answers to these questions reveal the real source of MG's blunder. Not only did the
management appreciate the difference between long- and short-term oii prices, but the motiva-
tion for its entire strategy was to profit from this difference, including signing up customers for
the long-term delivery contracts,

Tt was a set of profitable delivery contracts that motivated MG to buy one-month fatures as
a hedge. Instead, it was the profitability of holding one-month futures contracts that made oil
delivery over the long term.-appear to be a sensible business.

This is a question about whether or not the speculation is a good speculation and not about
whether or not the rolling stack is a good hedge.

If the company’s business cxposes it to short-term oil price movements, then the right hedge
is a set of securities tied to movements in the short-term oil price, whether futures or swaps. If the
company’s business exposes it to long-term oil price movements, then the right hedge is a set of
securities tied to moverments in the long-term oil price. If the company’s business exposes it 1o
long-term oil price movements and it hedges with securitics tied to short-term oil prices, then it
has bought a combination of 2 hedge and a bet on the yield curve of oil.

By management's own calculations, if the delivery contracts had been hedged with long-
term instruments, the entire programme would have been unprofitable. In retrospect this is clear
since it is impossible to think of the New York subsidiary as a company with competitive advan-
tage in the costs and techniques of oil supply and delivery, The physical assets at its disposal
were minimal and generally inefficient. The subsidiary’s only claim to competitive advantage
was in its financial trading skills, : )

The front-to-back hedging strategy developed at MG’s New York office was the oll market
equivalent of riding the yield curve. When the curve shifted unfavorably, the company lost its
shirt, Whether it was a good bet when it started can be debated indefinitely. But what is clear is

" that it was not a hedge in the proper sense.

Miller and Culp issued a direct reply to Mello and Parsons in the following
(Summer 1995) issue of the Journal of Applied Corporate Finance. Miller and
Culp disagree with the premise that the only real “hedge” is one that eliminates
basis risk, arguing that hedging is a much richer concept. In particular they cite
Working’s analysis of carrying charge hedging as the analogous concept to MGRM's
synthetic storage strategy.

Referring to the much earlier work of Hulbrook Working, Mitler and Culp ar-
gue that many firms seek out basis risk, in effect seeking profit from superior infor-
mation about the relationship of prices to each other rather than the level of prices.

/9
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That carrying-charge hedging may be under-taken by value maximizing firms principally if not
wholty to exploit perceived informational advantage does nor [emphasis theirs] mean that carry-
ing-charge hedging is “speculation.” And Working argues that risks are, in fact, reduced by car-
rying-charge hedging, even though its primary motivation need not be risk reduction;

Miller and Culp go on to cite excerpts from MG AG’s Annual Report showing
superwsory board members understood MGRM’s hedging strategy as one of seek-
ing attractive “arbitrage” opportunities in the basis between a commodity’s spot
price, its own forward curve, or the forward curve of other commodities or markets.

MGRM's strategy of carrying-charge hedging, rather that standard finance risk-avoidance hedg-

ing, makes perfect sense under the assumption that basis risk exposed MGRM to no real threat of -

bankruptcy, while naked spot price exposnre might well have...

As a stand-alone firm MGRM and its outside creditors mxght well have been concemed
with the costs of bankruptey or depleted cash for investment expenditures, especially after the
large margin calls of Tate 1993, But MGRM was not [emphasis theirs] a standalone firm, Deutsche
Bank was not only the principal inside creditor and principal shareholder of MG AG, but thanks
to cross-holdings, it was also effectively the controlling [emphasis theirs) shareholder.

With Deutsche Bank thus standing i loco parentis, as it were, what sense does it make to
assume that MGRM could be brought to min by the cash margin calls on the futures legofa
combined program kedged against spot price risk?

As for the assertion that the MGRM'’s entire program would have been unprofitable had it
been hedged by a strip of futures rather than a stack, Miller and Culp respond

’ - A pure strip, even if it had been available (which it was not), would not only have been
inconsistent with MGRM's business objectives, but would have made it unnecessary for custom-
ers to urm to MGRM for fixed-price forward delivery contracts in the first place. Afier all, the
customers could have strip-hedged their purchase requirements directly.

Although Miller and Culp use the following as the introduction to their re-
sponse to Mello and Parsons, it seems a fitting conclusion to our section of MG
Refining and Manufacturing.

William Makepeace Thackeray, on observing two London housewives shouting at each other

across a courtyard, concluded that they would never agree because they were arguing from dif-

ferent premises,

ORANGE COUNTY

The problems of Orange county and its investment pool were but one of many
losses we first described in the 1995 edition of this Yeacbook. On December 1,

1994, the world heard Robert Citron, treasurer of. Orange County, California, an-
nounce that the value of the county’s investment fund had dropped by $1.5 billion,

This represented a 20% decline in the value of funds managed by the county on
behalf of some 200 California municipalities and government agencies. By the end
of December, the loss had grown to $2 billion and the county and its investment
pool had filed petitions for bankruptcy under Chapter 9 of the federal bankruptcy
laws. As it turns out, this was only the beginning of the story.
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REASONS FOR DECISION

- PERELL, J.

Introduction and Overview

(1] Part XXHL1 of the Omtario Securities Act, R.8.0. 1990, ¢. 8.5 came into force on
December 31, 2005, and since its enactment, entrepreneurial class actions law firms have
been inferested in pursuing an action under it, This is a motion to determine which of two
firws will have carriage of an action against Timminco Ltd., 2 Canadian metals company
listed on the TSX. Betwesn 2007 and April 2008, after ammouncing a series of contracts
to sell siticon, Timminco saw its $0.30 share price climb skyward, The two law firms’
proposed Part XXIIL] actions, which were commenced in the Jate spring of 2009,
followed the crash of Timmineo’s share price.

(21 In April, 2008, Kim Qwr Barristers P.C., a Toronto-bascd class actions law firm,
on its own behalf - and without any client, began investigating 1o determine whether an
aetion could be brought against Timminco at common law and under Part XXIIL1 of the
Ontario Securities Aot Al the time when Kim Or's investigation began, Timmineo’s
shares were trading at around $23.00 per share,

[3]  In August 2008, Siskinds, a London-based class action law fion, on its own
behalf, and without any client - began a similar investigation with a similar purpose,
When Siskinds began its investigation, Timminco’s shares were trading at a price of
$23.00 per share, :

{4] On November 11, 2008, Timmineo released its quatterly results and reported that
previously released information about costs, production volumes, and revenues might no
longer be valid, Over the next ten trading days, Timmineo’s share price dropped from
$7.93 to $3.10. :

(51 OnMay 14,2009, when Timininco’s shares were trading at $1.55 per share, Kim
Orr commenced a proposed class action against Timminco and others. The statement of
claim advanced ¢laims for negligence and negligent misrepresentation and subject to the
leave being granted an action under Part XXTIL1 of the Ontario Securities Aet.

- (6] On June 11, 2009, when Timminco’s shares were trading at $1.58 per shave, on
behalf of Robert Gowan, Siskinds commenced a proposed class action against Timminco.
The statement of claim advaneed claims for negligence and negligent misrepresentation,
and if leave of the court Is granted, Siskinds intends to amend the pleading 1o pursus the
statutory claims under Part XXIIL1 of the Ontario Securities Act.

[71  Now Kim O and Siskinds respectively bring camiage motions and move for
orders staying the other firm”s proposed class action.

(8}  Kim Ort, which has a relationship with the Ametican law firm Milberg LLP
submits that it would be in the best interests of the clags members 1o grant it carriage of
the class action becanse with its expettise in class actions, knowledge of the relevant

(e
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securities laws, association with a pre-eminent American class sction law firm, it is in the

best position fo prosecuts the action,

[9]  Siskinds submits that baving regard to the criteria that the court has developed to
choose between rival class counsel, it s in fhe clase’ best interest that it be granted
varriage of the action against Timminco. Unkindly, Siskinds dtaws attention 1o a serious
stain on the reputation of Milberg LLP, and Siskind rajses concerns about the American
law fum’s involverment in an Ontario class action.

[10] To resolve this carriage dispute, 1 shall: (1) set out the law about carriage
disputes; (2) describe the law firms, persons and parties involved; (3) describe the general
factual background to the proposed class actions and to the carviage dispute; (4) set out in
a chart some of the contrastable features of the tival actions; (5) describe the nature of the
rival causes of action and the theories of the claims (6) explain my conclusion, which will
involve an analysis of the competing theories (or battle pling) of the rival law firms; and
(7) conclude and sct out the court's order.

{11}  Although it was a very difficult decision and a very ¢lose call, for the reasons that
follow, I conclude that Kim Orr should have cartiape of the class proceedings,

Carriage Motions

[12]  Where two or more class procecdings are brought with yespeet to the same subject
matter, a proposed representative plaintiff in one action may bring a carriage motion to
stay all other present or future class proceedings relating to the same subjoct matter:
Setterington v, Merck Frosst Canada Lid, [2006] O.). No. 376 (8.C.J.) at para. 9-11;
Ricardo v. Air Transat A.7. Inc., [2002] O.1. No. 1090 (8.C.1), leave to appeal dismissed
[2002] Q.J, No, 2122 (S.C.J.).

[13]  There should not be two or more class actions that proceed in respect of the same
putative class asserfing the same cause(s) of action and one action must be salected:
Vitapharm Canade Ltd, v, F, Hoffman-Laroche Iid, [2000] O.J. No. 4594 (S.C.1.) at
para. 14. Sec also Vitaphorm Canada Lid. v. F Hoffinann-La Roche Ltd,, [2001] ©.J, No.
3682 (S.C.J.), aff’d [2002] O No. 2010 (C.A). |

[14] The primary consideration on a class action catriage motion is arriving at &
solution that is in the best interests of all clags membets, is fair to the defendants, and
consistent with the policy objectives of the Cluss Proceedings Aci, 1992 Vitapharm
Canada Ltd. v. F. Hoffmen-Laroche Ltd, [2000] OJ. No, 4594 at para 48 (3.C.J.);
Settgrington v. Merck Frosst Canade Lid,, [2006] ©.J. No. 376 (8.C.1.); Ricarde v. Air
Transat A.T. Inc., [2002] 0.J. No. 1090 (8.C.J.), leave to appeal dismissed [2002] O.J.
No. 2122 (8.C.1.); Gorecki v. Canadn (ditorney-General), [2004] O.J. No. 1315 (8.C.J.);
Whiting v. Menn Foods Operating Limited Parinership, [2007] O.J. No. 3996 (S.C.J.).

[15] On a carriage otion, it is inappropriate for the court to embark upon an analysig
as to which claim is most Jikely to succeed unless one is “fanciful of frivolons™:
Wetferington v. Merck Frosst Canadu Lid,, [2006] 0.J. No. 376 (8.C.1) at para, 19,
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[16]  Where there is a competition for carrlage of a class proceading, the circumstance
that one competitor joing more defendants i3 not determinative; rather, what is important
is the rationale for the joinder and whether or not it is advantageous for the class o join
the additional defendants: Genier v. CCI Capital Canada Lid, [2005] O.J. No. 1135
(8.C.1.); Setterington v. Merck Frosst Canada Ltd, [2006] O.J. No. 376 (S.C.1).

[17] In determining who should be appointed as lawyer of record in @ class action, the
court may consider, among other things: (1) the nature and scope of the causes of action

. advanced; (2) the theories advanced by counsel as being supportive of the claims
advanced; (3) the state of each class action, including prepatation; (4) the number, size
and extent of involvement of the proposed tepresentative plaintiffs; (5) the relative
priority of conmmencing the class action; (6) the resources and experience of counsel; and
(7) the presence of any conflicts of intcrest, See: Vitapharm Canada Ltd. v. F. Hoffman-
Laroche Lid, [2000] O.J, No. 4594 and [2001] O.J. No. 3673 (8.C.1Y; Ricardo v. dir
Transat A.T. Inc., [2002] O.J. No. 1090 (8.C.J.), leave to appeal dismissed [2002] 0.1,
No. 2122 (8.C.L); Sesterington v. Merck Frosst Canuda Lid, {2006] O.J. No. 378
(8.C.1.); Whiting v. Menu Foods Operating Limited FPartmership, {20071 0.1. No. 3996
(3.CJ.); Genier v. CCI Capiial Canadea Ltd, [2005] O.F. No. 1135 (S.C.J).

[18]  Iforeshadow the discussion and analysis bslow to sy that for the case at bar, I do
not find particularly helpful factors numbered 3, 4, 5, 6, and 7. T also do not fnd helpful
for the case at bar, a comparison between the retainer agreements and what I will later
tefer to as the “beauty pageant” factors of a carriage motion, whete the rival law firms
desoribe their current talents and past accomplishments, ] regard the involvement of
Milberg LLP as a sterile or neuteal factor, This carriage motion turng on factors 1 and 2.

ThePersonae

[19]  8iskinds is a London, Ontario, based law firm with offices in London, Toronto,

and Windsor. It has an affiliate, Siskinds, Desineules, in Quebee. It has 70 plus lawyers,

At Siskinds, 15 lawyers focus their practices exclusively or almost exclusively on class
. actions,

[20]  Siskinds was one of the pioneer law firms in class sction litigation in Ontario, It
has expertise and experience in the fall range of class proccedings, and its reputation is as
ong of the pre-cminent class action firms in Canada, It has been lead or co-lead in
approximately 70 class proceedings. In the past six yoars, it has cormmenced over 20
securitics class actions, including approximately 14 ¢laims under Part XXIIL1 of the
Ontario Securities Aet.

(211 Dimitri Lasearis is the Siskinds’ partner in charge of Siskinds® securities olass
actions group, and he is the partner in charge of the Timmineo file. His partner, Charles
ML Wright swore an affidavit in support of Siskinds’ motion for cariiage.

[22]  Kim Orr is a Toronto-based class action firm that was founded in Janmary, 2008,
Its lincage includes other class action firms, including Roy Ellott Kim O*Connor LLP
(REKQ), McGowan, Elliott & Kim LLF, and Elliott & Kim LLP. These firms also were
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pioneers of class action litigation, and they are regarded as among the pre-eminent class
action firms in Canada,

[23]  Won Kim is the Kim Qur partner in charge of the Timminco file. Victoria Paris,
anothet partner, swote an affidavit in support of her firm’s motion for catriage.

[24]  Kim Or has a relationship with Milberg, LLP, a New York City-based law firm, -
The American law firm has agreed to assist Kim Ot in the prosecution of the Timminco
clags action, How Milberg LLP is to be paid is to be made a matter of coyxt approval at
some future time, In the meantime, Milberg LLE will keep track of its work in progress,

[253]  Milberg, LLP and its predecessor law firms have been recognized ns one of the
leading class action law firms in the United States. Tn the seourities area, it has recently
been involved in several humungous vases including: In re Vivends Universal, S.A,
Securities Litigation, In re Tyco International Lid Securities Litigation, In re American
Express Financial Advisors Securities Litigation, and In re Nortel Networks Corp.
Securitles Litigation.

[26] Milberg LLP curently has 76 attorneys, most of whor represent plaintiffs in
complex litigation. With one exception, none of the attorneys ate licensed to practice law
in Ontario. Milberg LLP has a suppart staff including investigators, forensic accountants,
financial analysts, legal assistants, litigation suppott analysts, and information technology
techniclans,

[27]  Milberg, LLP is & successor fitm to Milberg Welsy Bershad Hynes & Leorach
LLP, which had approximately 250 attorneys. In October 2004, the predecessor firt was
indicted in the United States District Court for the Central Distriot of California. Four
senior partners pled guilty to eringnal charges relating to payments made to class action
representative plaintiffs, The Jaw fiom was indicted based on its vicarious or derivative
liability for the indicted pariners’ criminal misconduct,

[28] In May 2004, Milberg Weiss Bershad Hynes & Lerach LLP split into two new
firms. What is now Milberg LLP saw additional departures that xeduced its complement
to its current 76 attorneys, :

[29]  On June 16, 2008, Milberg LLP and the United States Government entered into a I
Case Disposition Agreoment under which the charges against the firm were dismissed,

but the firm agreed to pay a $75 million fine in justallments, The firm algo agread fo

maintain a Best Practices Program to be overseen by a Compliance Monitor, which

program is still in place. In his statoment to 1.8, Distriet Judge, John F. Walker, made

when the United States Attorney sought approval of the dismissal of the charges against

the firm, the United States Attorney siated that: “no attorney currently a partner or

assoctate with Milberg LLP s criminally eulpable with respect fo the” subject conduct,

The United States Attorney also stated (with my emphasis added): '

Your Honor, from out pergpective we had a very strong case against the
firm, there's no question. But, here was the sitnation we faced. We had
reached a point where all the individual attormevs at the firm for whom we
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had solid evidence of being participants in the conspiracy had ceased being

a part of the fiom, They were no longet part of the firm management, They

were no longer part of the control of the firm. And we had the remainitg

pariners ¢ome to us and implote vs, T don't think is too sirong a fert -- and

implore us to reach an agreement with the firm that would enable them --

people who had not been implicated in the scheme - 1o carry on the firm's

nationwide practice, which involves representation of #housands and

thousands of members in class actions around the country.

They implored us to give them the opportunity to carry on the work of the
firm by the people who had not been charged in this case or otherwise
indicated to be eulpable in a substantial way, coupled with implementing a
best practices program that appeared to us to be very robust and to protest
against many of the concers that the government had about the firm's past
gonduct, plus they were willing to pay a very substantial monetary penalty.
Clearly short of the amount we could have sought based on our forfejture
charges if' we went to trial, but not -- but we took into account what the
firm's financial condition iy,

[30]  Following these remarks, the following exchange took place between the United
States Attorney and Judge Walker (with miy emphasis added): '

Mr. Robinson [United States Atiomey]): They werc pone. They were no
longer controlling the firm, and we were left with an organization that was
not being dominated by culpable targots,

The Cowrt {The Honourable U.8. District Judge, John ¥, Walker]: Which
has many, many fine lawyers and many, many fine men and women who
work in nonlawyer capacity to the firm, And I commend the government for
its — for its approach to allowing those good people who didn’t have any
inyolvement in the conspiracy to continue to eam 2 living, because they
shouldn’t — it’s — it’s harsh enough that they're going to have to bear the
tesults of this conduct by paying $75 million penalty. ... But I commend the
government in its nse of its discretion in that regard.

[31] ™ March 2006, Michael C. Spencer, a partner of Milberg LLP, who is untainted
by the wrongdoing that had ocourred at his flim, met My, Kim when they were both
panellists at a continuing legal education conferonce in Toronto, Mr. Spencer also met
Ms, Paris, In the years that followed, Mr. Spencer and Mr., Kim have met from time to
time to discuss the prospeet of working together on a sceurities class action asserting a
claim undet Part XXTIL 1 of the Ontario Securities Act. Mr, Spencer swore an affidavit in
support of Kim Or’s motion for carriage.

[32]  Kim Orr and Milberg LLP have agreed to co-operate in the prosecution of the
claim against Timmineo, The participants from Milberg LLP will include Mr. Spencer
and Professor Arthur Miller, who is special counsel and head of the firm’s appellate
practice group. Professor Milley is 2 professor at New York University School of Law



7

fortetly was the Bruce Bromley Professot of Yaw at Harvard Law School. He is a
renowned civil procedurs seholar,

[33]  Inher affidavit, Ms. Paris deposed:

[Kim Orr’s} relationship with Milberg LLP will greatly bepefit the class. In
our experience, large ¢lass actions tend to be lengthy and bittetly fought and
Canadian plaintiff firms have generally been unable to match the extensive
resources that defendants can deploy against them. Defendants know this
and will simply try to outlast plaintiff's firms by engaging in protracted
litigation involving extensive documentary disclosure and procedural
motions. As a resuli, many cases that are resolved typically settle for a
fraction of their potential value. We believe Milberg’s experience and
resources Will greatly enhancs our ability to prosecute this cage.

[34]  Ravinder Sharma is the proposed representative plaintiff in the action brought
by Kim Om. He is a prineipal of a teghnology company, has over a decade of sxperience
in the investment banking industry, and since February, 2009, is a member of the Ontario
Judictal Council, Mr, Sharma, however, recently indicated that he wishes to withdraw as
representative plaintiff because of a concern that his work on the Judicial Couneil wouyld
interfere with his ability to serve as an adequate ropresentative plaintiff,

[35] Kim Orr proposes tv substitute St. Clair Pennyfeather as represcntative plaintiff
in the place of Mr, Sharma. Mr. Pennyfeathet is a University of Toronto student who
purchased shares of Timmineo during the proposed clags period, On June 17, 2009, Mr.
Permyfeather signed a retainer agreement with Kim Orr. ' :

[36] Timmince is & corporation incorporated under the Canada Business Corporations
Aet, R.8., 1985, ¢. C-44 with its head office in Toronto, Ontarlo. Tts shaves trade on the
TSX under the symbol “TIM,® As of September 17, 2009, Timminco's market
<capitalization was approximately $149 million. Tinmineo’s net losscs for the first two
quarters of 2009 exceeded $46 million, There is a belief shared by Kim Orr and Siskinds
that Timminco may not survive.

[37] AMG Advanced Metallurgical Group NV, a specialty metals company, is
Timmineos patent corporation. It is incorporated pursuant 1o the Jaws of the Netherlands,
with offices in the State of Pennsylvania, United States of Amaerica. Its shares mre listed
on the NYSE Euronext and the Amsterdam Stock Exchange under the symbol *AMG”, 1
conducts business in Canada, As at Scptember 14, 2009, AMG’s market capitalization
was approximately $470 million. :

[38] At the relevant time, Dr. Heins Schimmelbusch was the CEO of both Timminco
and AMG, and he was Chairman of Timminco’s Board of Directors and of AMG’s
Management Board, Robert Dietrich was Timminco’s CFO, and René Boisvert was
President and CEO of Timminco’s wholly owned subsidiary, Becancour Silicon Inc.,
which was the silicon manufacturer. Arthur R, Spector, Jack L. Messman, John C,
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Fog, Michael D. Winfield, Mickey M. Yakisch and John ¥. Walsh (the “Ouiside
Directors™) are or were directors of Timminco.

[39]  The Timminco directors carry insurance policies that may be available to partially
compensate class members if the litigation is resolved in their favour.

[40] Photon Cousulting LLC and Rogol Encrgy Consulting LLC are consulting
firms based in Boston, Massachusetts, Michael Rogol, an individual residing in Bostor,
is associated with both firms, Photon Consulting and Rogol Energy may be experts
within the meaning of s. 138.1 of the Ontario Securities Aot and their activitles are
connected to the alleged false information disseminated about Timwineo’s silicon
production capabilities,

The Claim and Proceedings 4oainst Timminco

[41] In 2007, Timminco ammounced that it had developed a technological process that
would purify low grade silicon into an upgraded metallurgical grade silicon known as
“UMG-8i". The process would enable Timmitco to manufactare UMG-Si much cheaper
than its competitors.

[42]  Between 2007 and June 2008, after anmouncing a series of contracts to sell UMG-
Si, Timminco saw its $0.30 share price climb skywatrd, eventually peaking at $34.50 on
June 6, 2008.

[43]  On March 17, 2008, Timminco issued press release annonncing its year-end
results and characterizing itself as a “low-cost producer of solar grade silicon,” On March
28, 2008, Timminco released its 2007 Management Discussion and Analysis and Annual

Information Form, which contained statements about Timmineo’s ability to produce solar
grade silicon on a commercial scale acceptable to existing customers.

[44] In April, 2008, there wete news Teports that raised questions about the production
claims of Timminco. Noting the news, Kim Orr, on its own behalf - and without any
client, began an investigation to determine whether 2 claim could be brought against
Timminco under Part XX | of the Ontario Securiiles del. At the time when Kim Qr's
investigation began, Timimineo’s shaves were trading at around $23.00 per share.

[45]  Bubject to obtaining the leave of the court to bring the action, 5. 138.3 (1) of the
COnfario Securities Act crentes a statutory cause of action against both the “responsible
issuer” and every director of the responsible {ssuer at the time a misrepresentation was
made and against “influential persons™ who knowingly influenced the company to release
a misrepresentation, Under s, 138 (3), an influential person can also incur Jiability in
respect of documents released by the influential person that relate to the responsible
issuer and that contain a mistepresentation. Section 138.3 (1) (&) also creates a cause of
action against experts if expert report confaing a misrepresentation, or if the
company’s document quotes from the expert’s opinion or report. .

[46] As part of its ongoing investigation, Kim Orr reviewed Timminco’s public
statement on the System for Electronic Document Analysis and Retrieval (SEDAR) and
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the System for Electronic Disclosure for Insiders (SEDI), and it contacted Mr. Ravi Sood,
the CEO of Lawrence Asset Managetrient, At this time, Timminco was suing Mr. Sood
for defamation, Mr. Sood had publicly expressed doubts abowt Timmineo’s production .
process, During the summer and fall of 2008, Kim O watched for developments at
Timmineo.

[47] On May B, 2008, Timminco issued a press release dnnouncing that it had
commissioned a report by Photon Consulting (the “Photon Report™) on the company’s
UMG-8i process, The press release quoted Michael Rogol, the Managing Director of
Photon Consulting, who indlcated that Timmineo’s “{o]perations and processes have
potential for massive growth and, possibly, for reshaping the silicon industry” and that
Timminco’s “equipment is very impressive, very low-cost.” Timminco placed the Photon
Report on its website,

[48] Tn August 2008, an investigator provided Siskinds with non-public infotmation
regarding Timmineo process for producing solar grade silicon, The mvestigator. also
provided Siskinds with non-public information regarding Timminco’s Becancour facility
where it was producing the silicon. 8o apptised, Siskinds, on its own behalf - and without
any client, began an investigation to determine whether & claim could be brought against
Timminco pursuant to Patt XXITL1 of the Ontario Securities Act and under the common
law. Siskinds commissioned the investigator to continue its work, including identifying
potential witnesses. When Siskinds® investigation began, Timminco's shares were trading
at around $23,00 per share.

[49] On November 11, 2008, Timminco released e quartetly results, and it also
announced that it was removing the Photon Report from its website as “some of the
material factors or assumptions originally used to develop the forward-looking
information in the Photon Report including in respect of revenues, production volumes
and costs, may no longer be valid.” Over the next ten trading days, Timmingo’s share
price dropped from $7.93 t0 $3.10. |

[50]  Timminco’s announsement of November 11, 2008 led Kim Orr to conclude that it
had found the Part XXIIL.1 of the Ontario Securities Aet claim that it had been Wwaiting
for. It updated s research, began to draft a statement of claim, began to look for 2
representative plaintiff, continued to Took for evidence and experts, and had discussions
with Milberg LLP about waorking together on the case,

[51]  Although the timingis unclear, it would appear that around this time Siskinds also
decided to move forward in preparing proceedings against Timminco and others.

[32] By the énd of Novémber, 2008, Milberg LLP agreed to assist Kim Ore with an

action against Timmineo, asd Kim Ot continued iis gearch for a representative plaintiff,

[53}  In December 2008, M. Gowan, who had heard of Siskinds ag a result of the
sstilement of the Southwestsrn Resources class action (a securities action), discussed a
possible class action against Timminco. Mr. Gowan and the firm discussed thig
possibility again in April 2009,
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[54] I May of 2009, Mr. Kim and Ms. Paris of Kim Ormr met Ravinder Sharma, 2
Timminco shareholder. Mr. Sharmea agreed to be the representative plaintiff that the firm
had been looking for. On May 14, 2009, Mr. Sharma signed a retainer agreement. During
the month of May 2009, Kim Orr was also contacted by St Clair Pennyfeather, another
shareholder, who expressed an interest in being involved in an action against Timminco.

[55] By May 14, 2009, Timminco’s shates were trading at §1,55 per share, and on that
day Kim Orr, on behalf of Ravinder Sharma, commenced a proposed class action agamst
Timminco, Dr. Hainz Schimmelbusch, Robert Deitrich, Rend Boisvert, Photon
Consulting LLC, Rogol Energy Consulting LLC, Michael Rogol, Arthur R, Spector, Jack
L. Messman, John C. Fox, Michael D. Winficld, Mickey M. Yaksich, and John P, Walsh.
The Sharma statement of claim pleads negligence, negligent mistepresentation, and seeks
leave to assert a claim under Part XXTIL,] of the Ontario Securities Aet.

[56] Notably absent from the defendants is AMG Advanced Metallurgical Group N.V.,
but Kim Orr says at the time the claim was issued, it did not have sufficient evidence to
establish that AMG knowingly influenced the release of the Timmineo statements and it
says that including AMG as a defendant could result in & potential jurisdictonal battle
that would add wnnecessary expense and delay to the litigation with little corresponding
boenefit. (T will say more about the scope of the rival actions below.)

[57] By the time it issued the statement of claim, Kim Ozt had spent approximately
$400,000 in expenses and lawyers' foes. After the issuance of the claim, it incurred an
additional $75,000 in expenses and lawyers® foos before it became aware that Siskinds
had issued a second claimn against Timminco,

[58] On Juns 11, 2009, when Tiraminco’s shares were trading at $1.58 per share, on
behalf of Robert Gowan, Siskinds commenced a second proposed class action against
Timminco Limited, Dr, Heinz Schimmelbusch, Robert Deitrich, René Boisvert, and
AMG Advanced Metallusgical Group NLV. The statement of claim Pleads negligence,
negligent mistepresentation, and Mr, Gowan will seck leave 1o assert a claim pursuait to
Part XXHI1 of the Ontaris Securities Aot The statement of claim alleges that, at various
points during the class pefod, AMG incorporated into its own press rsleases certain of
the misrepresentations alleged to have been made by Timminco,

[59] Notably absent from thé claim brought by Siskinds are the defendants Photon
Consulting LLC, Rogol Brergy Consulting LLC, Michael Rogol and the Timmineo
Outside Direotors. However, Siskinds always planned to add these defendants once the
leave of the court fo bring an action under Part XXIIL1 had been obtained.

[60] Before their respeciive cariage motions, there were discussions betweon Kim Orr
and Siskinds about jointly prosecuting the elass action. In mid-June, 2009, Mr, Orr, M.
Kim and Ms. Paris met with Mr. Lascaris to discuss the possibility of wotking together.
Those discussions were not successful, and for the purposes of this motion nothing turns

on how or why the negotiations failed.
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[61]1 I will have muchmore to say about the two rival statements of claim below, but
the following chart compares and contrasts some of the core elements of the rival

. proposed ¢lass proceedings:

Class Counseld

Kint, Orr Barristers P.C.
An B-member ¢lass aclon
boutique law firm, The firm
includes:

James C, Orr (1983 call)
Won J. Kim (1992 call)

Siskinds LLP

A 15-member class action
department in a firm of 70+
lawyers. The department

_| includes:

C. Scott Ritchie, Q.C. (1967

Megan McPhes (2003 call) | call) ‘ A
Victoria Paris (2002 call) Michael A. Eizenga (1991
(The firm will be assisted call) o
by Milberg LLP.) Michael J. Peerless (1993
: call) :
Charles M. Wright (1995
call)
Demitri Lascaris (2004
_ call)
Plaintiff Ravinder Kumar Sharma to | Robert Gowan
be replaced by
St. Clair Pennyfeather

Background of the Plaintiff

Mz, Pennyfeather is a 26-
year old student at the
University of Toronto,

Mr, Gowan is a retitee
residing in Manitouwadge,
Ontario. '

Plaintiff’s Loss $1.066 $3.258
(57 shares st $20 per share, | (150 shares at $23 per
worth §1.28 per share) share, worth $1.28 per
7 shate) .
Defendante Timminco Limited Timmineo Limited
Dr. Heinz Schimmelbusch | Dr. Heinz Schimmelbusch
Robert Deitrich Robert Deitrich
René Boisvert René Boisvert
Photon Consulting LLC AMG Advanced .
Rogol Bnergy Consulting Metallurgical Group NV
LLC
Michagl Rogol
Atthur R. Speotor
Jack L. Mcssman
Jobn C, Fox
Michael D. Winficld
Mickey M. Yaksich
John P, Walsh ,
Other Possible Defendants | AMG Advanced Photon Consulting LLC |
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Metallurgical Group NV Rogol Energy Consulting
LLC
Michael Rogol
Arthur R, Spector
Jack L. Messman
John C, Fox
Michael D. Winfield
Mickey M. Yaksich
John P. Walsh
Commencement Date May 14, 2009 _ June 11, 2009
Nature of Claim Negligence and nepligent negligencs and negligent
misrepresentation and misrepresentation and
liability under Part XXTI.1 | liability under Patt XX11.1
of Ontario’s Securities Act | of Ontario’s Securities Act
Quanium $540 million plus $20 $700 million
million punitive damages
Class Period March 17, 2008 fo December 19, 2007 to
November 11, 2008, April 20, 2009

Class Definition

All persons, other than the
Excluded Persons, who
acquired securities of
Timmineo during the Class
Period

All persons, other than the
Excluded Persons, who
acquired securities of
Timminco during the Class
Period

o~

The Nature of the Rival Cavses of Aetion and the Theorias of the Claims

[62] From my reading the statement of ¢laim and from the argument during the
hearing of the motion, I understand the Kim Orr theory of the case to be as follows:

2 Between March 17, 2008 and November 11, 2008 (the “Class Period), class
members purchased shares in Timminco, and during this spproximately 8-month
period, the defendants made misrepresentations,

®»  The defendants legally responsible for the misrepresentations were: Timmingo, a
“responsible issuer:under s. 138.1 of the Ontario Securities Act; Schimmelbusch,
the CEQ of Timminco; Deitrich the CFO of Timminco; Roisvert, the CRO of the
production subsidiary; Spectot, Messman, Fox, Winfield, Yaksich, Walsh (the
outside directors of Timminco); and Photon Consulting, Rogol Energy and Rogol,
“experts” within the meaning of 5. 138.1 of the Onfario Securities Act,

* The misrepresentations were about: the revenues, production volume, margins,
profits of Timminco and were to the affect that Timmineo had a competitive
advantage in the production of solar-grade silicon. These tnisrepresentations
affected the market price of Timminco shares,

= The misrepresentations consisted of: ( 1) The March 17, 2008 Press Release; (2)
The March 17, 2008 Couference Call with Schimmelbusch; (3) The 2007 Annual
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Inforraation Form published on March 28, 2008; (4) The 2007 MD&A filings on
SEDAR, which were certificd by Schitamelbusch and Dietrich published on
March 28, 2008; (5) The 2007 Anmal Report published on March 31, 2008,
which was approved by the board of directors and cettified by Schimmelbusch
and Dietrich; (6) The Photon Report dated May 8, 2008; (7) 2008 First Quarter
Results dated May 8, 2008, which was approved by the board of directors and
certified by Schimmelbusch and Dietrich: (8) The May 8, 2008 Conference Call
with Schimmelbusch and Boisvert; (9) The MD&A Q1 2008 published on May
13, 2008 which was certified by Schimmelbusch and Dictrich; (10) The May 13,
2008 Confetence Call with Schimmelbusch and Rogol; and (11) The May 29,
2008 Conference Call with Schimmelbusch and Dietrich.

* On August 11, 2008 in a wess releass and a press conference with
Schimmelbusch  and  Deitrich, Timminco partially  corrected  the
mistepresetitations, which caused a next day drop in its share price from $19.97 to
$12.25.

= On November 11, 2008, when its shares were trading at $7.93, Timminco
removed the Photon Report from its website and made a comrective statement. By
November 19, 2008, the share price had dropped to $3.37. The share price
continued to decline thereafier. '

= Timminco und the other defendants breached their duty of care to the class
members who purchased shares during the class period and ate Hable for
negligence and negligent misrepresentation having caused the clags nembers
damages and loss. f

" The plaintiff and the class will scck leave to assert the statutory causes of action
under Part XXTIL1 of the Ontario Securities Aer.

{63]  From my reading the statement of claim and from my hearing the argument
duting the hearing of the motion, I understand the Siskinds theory of the case to be as
tollows:

*  Between December 19, 2007 and April 20, 2009, (the “Class Period), class
members purchased shares in Timminco and during this approximately 16-month
period, defendants associated with Timminco made Imisrepresentations giving
rise to causes of action in negligence and negligent miigrepresentation against
them and during this period, AMG Advanced Metallurgical Group N.V also
made mistepresentations giving mise to 2 distinet common law cause of action
against it,

= The defendants Jegally responsible for the roisrepresentations were: Timminco;
Schimmelbusch, the CEO of Timmineo; Deitrich, the CFO of Timminco;
Boisvert, the CEO of the production subsidiary, and AMG Advanced
Metallurgical Group N.V.

~0O
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® The misrepresentations were about the cost, reliability, and efficacy of
Timminco’s process for producing solar grade silicon, Many other
mistepresentations are alleged with respect to such statements as: whether
Timmineo had ereated a paradigm shift in the solar grade silicon market; whether
Timminco was a speeialist in the production of solar grade silicon; whether
Timminco hud the technological expertise o transition its business to capitalize
on demand for solar grade silicon; whether Timminco’s process was a
breakthrough imnovation; whether Timminco had resolved its production
challenges jn 2008 Q2; and whether Timmineo had a prospect of becoming a
leading supplier.

= The mistepresentations by Timmineo that affected the price of Timminco shares

during the class period consisted of: (1) The Decetnber 19, 2007 Press Releases;
(2) the February 22, 2008 Press Release; (3) the March 17, 2008 Press Release;
(4) the March 18, 2008 Rarnings Conference Call with Schimmelbusch; (5) the
Match 26, 2008 Press Release; (6) the 2007 AIF filed with SEDAR on March 28,
2008; (7) The Fiscal 2007 Annual Report and MD&A 2007 Q4 filed with
SEDAR on March 28, 2008; (B) the Form 52-109F1 Filings filed on March 28,
2008 certified by Schimmelbusch and Dictrich; (9) the May 8, 2008 Pross
Releases filed with SEDAR; (10) the May 8, 2008 Conference Call with
Schimmelbusch; {11) the May 13, MD&A 2008 Q1 filed with SEDAR and
certified by Schimmelbusch and Dietrich; (12) the May 14, 2008 Conference Call
with Schimmelbusch, Dietrich, Boisvert and Rogol and the posting of the Photon
Report on the Tinxninco website; (13) the MD&A 2008 Q2 filed on August 12,
2008; {14) the Investor Presentations of September 2008; (15) the November 11,
2008 Conference Call with Schimmelbusch; (16) the November 11, 2008 Press
Release and withdrawal of the Photon Report; (17) The Quatterly Report 2008
Q2 filed on December 4, 2008; (18) the 2008 2 Form 52-109F2 Filings certified
by Schimmelbusch and Dietrich on Decembet 4, 2008; (19) the Febroary 3, 2009
Offering Memorandumy; (20) the March 17, 2009 Press Releases; (21) the March
27, 2009 Annnal Report and AIF 2008; (22) the Form 52-109F1 Filings of March
27, 2009 certified by $chimmelbusch and Deitrich; and (23) the April 20, 2009
Press Relensge,

* During the class period, to atiract investment in Timminco, AMG Advanced
Metallurgical Group N.V, the parent compatty of Timminco, issued press releases
containing misrepresentations,

* During the class period, AMG’s misrepresentations that affected the price of
Timmineo shares consisted of (1) the December 19, 2007 Press Release; (2) the
February 22, 2008 Press Release; (3) the March 26, 2008 Press Release; (4) the
May 8, 2008 Presg Releases; and (5) the March 17, 2009 Press Releases,

*  On Augnst 11, 2008, Timminco disclosed flaws in jts process for producing solar
grade silicon and its share price fell from $19.97 on August 11, 2008 to $15.10
on Angust 14, 2009 (the next trading day).
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»  On November 11, 2008, Timminco removed the Photon Report from its website,
Over the next 10 trading days the price of Timminco’s shates fell from $7.93 to
$3.10.

®  On April 20, 2009, Timmineo disclosed fhat cortain customers had terminated
their contracts due to non-compliance.

" Timminco, AMG Advanced Metallurgical Group N.V and the individual
defendants are liable for negligence and negligent misrepresentation for having
caused damage and loss to the class members. '

n  The plaintiff and the class will seek leave to assert the statutory causes of action
under Part XXTIL1 of the Omtario Securities Aet. If leave i granted actions will
be brought against Spector, Messman, Fox, Winfield, Yaksich, Walsh (outside
directors of Timminco); and Photon Consulting, Rogol Energy and Rogol,
“experts” within the meaning of s, 138.1 of the Cniario Securities Act

[64]  Generally speaking, the Siskind statement of olaim pleads both: (a) causes of
action of joint liability against tortfeasors who are alleged fo have made & diverse set of
migrepresentations about Timmineo and also (b) a distinct canse of action againgt AMG
for similar misrepreseniations although made on. fewer occasions, The Siskind statement
of claim starts the class period earlier and extends its longer, The Siskind theory seems to
favour comprehensiveness over cohesiveness,

[65] In its factum, Siskinds criticizes Kim Orr for ita falure to joint AMG and says that

such a claim could succied hespective of whether AMG knowingly influenced the
- making of alleged misreptesentations by Timminco because AMG incorporated certain of
the alleged misrepresentations into its swn press releases,

[66] In contrast, generally speaking, the Kim Orr statement of ¢laim pleads causes of
action of joint Hability agsinst tortfeasors who are alleged to have made a more discrete
set of misrepresentations about Timmineo. The Kim Oty theory of the case starts the class
period later and énds it soner. It is half as long as the Siskinds’® clags petiod. The Kim
Orr theory seems to favout cohssiveness over comprehensiveness, y

Analysis and Diseussion = The Non-Critical or Neutral Factors

[671  As mentioned abovs, the primary responsibility of the court on a carriage motion
is to make a choice that is in the best interests of all class members, fair to the defendants,
and consistent with the policy objectives of the Class Proceedings Act, 1992, and in
making this choice, the cowrt has developed a sct of factors, not wieant to be
comprehensive, that will help it decide.

[68] Also as mentioned above, in the particular circumstances of this case, there arc
several factors that T do notfind helpful in coming to & decision. In the next paris of these
Reasons, T will first diseuss the fastors that were not critical 1o this carriage motion and
then turn to the two eritical factors; namely: (1) the nature and scope of the causes of
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action advanced; (2) the theories advanced by counsel as being supportive of the claims
advanced,

1691 1 begin the discussion of the non-critical factors by noting that neither firm has a
disqualifying conflict of interest,

{70]  Next, given that hoth actions are very much the invention ar discovery of the law

firms, the number, size, and extent of involvement of the proposed representative
plaintiffs (whom each firm enlisted after the idea of a class procceding was developed) is
not a meaningful factor.,

[71]  Similarly, the relative priotity of commenecing the clags actions does not influence
my decision, becauge nelther fitm can be accused of expropriating the creativity or
initiative of the other, Kit Orr was just a little faster out of the starting blocks, ‘

[72) Inarriving at my decision, I regard the proposed involvement of Milberg LLP a5 a
nentral or sterile factor. I begin discussing this point by saying that Milberg LLP does not
bear the mark of Cain, A review of the transctipt of the hearing for court approval of the
Case Disposition Agreement reveals that Judge Walker grilled the United States Attorney
about the propriety of the agreement but ultimately was satisfied that the attorneys whe
did not have any involvement in the eriminal conduct should be allowed fo confinue to
earn a fiving and serve the firm’s clasgs action clients, Mr, Spencer and Professor Miller
wete 1ot parties o any wrongdoing and have fine reputations and cxcelient credentials,
and thus no more needs tobe said about this aspect of the matter.

[73}  The involvement of Milberg LLP, however, does involve other issues, but, in my
opinion, ultinately in the competition between Kim Qrr and Siskinds for carriage, this
involveraent neither adds hor detracts in the court’s decision caleulus. Puiting this point
somewhat differently, in the case at bar, I regard Milberg LLP"s involvement as not a
reason o qualify Kim Orrio be class counsel and it is not a reason to disqualify Kim Orr.

[74] What is significant is not that an American law firm would be involved in an
Ontario class action but how that American law firm would be juvolved. While one can
posit examples where the involvement of an American law firm would be grounds for
disqualitying an Ontario firm seeking carriage of a proposed class proceeding, in my
opinion, the case af bax is not one of those cases.

[75] In my opinion, it would be grounds for disqualification of an Ontario law firm
secking carrfage of an Ontario class proceeding if the Ontario fiom entered into an
arrangement where an American law firm, or any foreign law firm for that matter,
assumed de jure or de facto the role of the lawyer of record for the representative
plaintiff, unless the foreign Jaw firm obtained permission to practice law in Ontario with
a right of audience before the court. Further, it would be grounds for disqualification of
the Ontario firin, if a foreign law firm in any other way usurped the role of the Ontario
lawyer of record as the lawyer for the representative plaintiff and the class or if the
foreign fitm had & proprietary interest in the vlaims of the reptesentative plaintiff and the
class,
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[76] However, in the case at bar, T do not understand Milberg LLP’s proposed
Iavolvement as wsurping the role of Kim Ofr, as negating the court’s ability to manage
and adjudicate the proceedings, or us asseting a propriefy interest in the client's
litigation.,

177 1 understand Ms Paris’ evidence sbout the yole of Milberg LLP as going no
further than that Milberg LLP would provide Kim Orr with investigative services,
document management service, and strategic advice based on Mifberg LLP’s experience
in comparable American class actions. As I see i, the fact that Kim O will have these
services available from an American law firm is not a reason to disqualify Kim O, It is
also not & reason to choose Kim Orr as potential class counsel.

[78]  In my opinion, it would be prounds fo disqualify an Ontario firm secking carriage
if it purported to partner with an American law fitm so that the American firm had a
proprietary interest in the Ontatlo law suit, because this would take the foreign fum’s
involvement into the temitory of champerty and maintenance and impermissible fee
splitting, but I do not understand this to be the case at bar,

[79] At this juncture, it would appear that some of Milberg LLP's services might be
chargeable as disbursements to be paid by the representative plaintiff and some of its
setvices might be chargeshle exclusively to Kim Orr, which would nof be able to pass on
the charges to the representative plaintitf wo more than it coyld charge the class members
for attendances at continuing legal education conferences.

[80] During argument, Mr. Oz for Kim Orr pointed out that American law fitms ate
frequently the instructing solicitors for the Canadian lawyers who are on the record for
defendants in class proteedings and that the Amcrican firms provide services for the
Canadian defendants that are similar to the services proposed to be provided by Milberg
LLP to the plaintiffs in this class action. This may be frue, but the situations are not
compatable because the Canadian defendants have a pre~existing lawyer and client
relationship with their American lawyers and there are. o compatable problems of
unauthorized practice of Jaw in Ontario, of champerty and maintenance, or of fee-
splitting. That said, there is nothing inhierently wrong with Ontario class counsel who ape
acting for plaintiffs in obtining services from forsign law firmos so long as there is no
intetference with or usurpation of the lawyer and client relationship between the Ontario
lawyer of record and his orher clisnts,

[81]  Thus, based on my waderstanding of 1t, I regard Milberg LLP’s involvement to be
a neutral factor. Kim Ort*s relationship with Milberg LLP does not give it a cornpetitive
advantage and tip the scale in a carriage dispute. Kim Orr’s relationship with Milberg
LLP does not tip the scale the other way either.,

[82] I also regard the mtainer agresments in the case as a neutral factor. T have
teviewed the agreements, and both firms have entered into contingency fee agreements.
The financial terms of the Siskinds’ agrocment are morg favowrable to the class, but
ultimately, it will be for the court o determine whether the fies charged by class connsel
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ate fair and teasonable f0-the class, See Lawrence v, Atlas Cold Storage, [2009) 0.1, No.
4067 (C.A.), aff’g 2009 CanLll 55128 (Ont. 8.C.J.).

[83] Tn the circumstances of the case at bar, the resources and experience of counsel
ate also a neutral factor. To assist the court in making its choice, both Kim Orr and also
Siskinds have put on a beauty pageant of evidence parading their past and present
accomplishments in classaction litigation. They both have considerable experience, They
both have fine reputations. They both have been pioncets in the class action field. They
both have produced authors and lecturers. They both have lawyers who have had
admirable careers with notable cases. They both made admirable prasentations during the
argurnent of the carriage motion. They both are ambitious and energetic. Both firms have
. had successes, and hased on the material presented to the court, apparently both have no
reason to be humble, . '

[84] From this understandably self-serving evidenes, the most that I can conclude is
that the best inferests of the class members counld be satisfied by choosing either firm to
be class counsel. While Siskinds has more experience in the emerging atea of Part
XXHL1 of the Ontarie Securities Act, it does not have a monopoly, patent, or frade.
seoret, and it appears that Kim Orr is up to speed and capable of providing a similar
quality of serviee o the tlass, ' '

[85) In the circumstances of the case at bar, the staie of cach class action including
preparation is another neutral factor. From the evidentiary record, it appears that both law
firms began prepating and they wndertook exploratory work when a class proceeding was
just in their mind’s eye. Both firms continued their work wp until it was interrupted by
this carriage dispute. '

[86]  Because it was less guarded about revealing some of its work produet fo the court
— and the defendants — Kim Orr presented this factor betier, but T am not in a position to
grade the quality of either firm’s preparatory work, which will be better tested in the
crucible of battle with the defendants. It docs appear that both actions are ready to
procecd and both are well advanced in their preparation,

[87] This completes my discussion of the non-critical factors, and T turn now to the
factors that will decide this carriage motion,

Analvsis and Discussion —The Critical Faclors

[88] The determinative factors in this case are: (1) the nature and scope of the causes
of action advanced; and (2) the theories advanced by counsel as being supportive of the
claitns-advanced, These factors are connected and can be discnssed together.

[89] My discussion of these factors, however, must pecessarily be circumspeet and
qualified. Nothing I say sbout the causes of actiort and the theoties supporting them
should be taken as affecting the rights of the defondants, whose lawyers, it may be noted,
have a watching bricf on these carriage motions and were in attendance.
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[90]  On this motion, both law firms raised issues about the comparative merits and
demerits of the pleadings, legal theories, and strategic battle plans of their rival. T am not
to be taken as scolding them for this approach, but such an approach to a carriage motion
puts the court in a diffieult position because at this point in the respective proceedings,
without hearing from the defendants, it is inappropriate and, practically speaking, ot
possible to say much about; (4) the substantive merits of the competing theories and their
chances of success; (b) substantive legal weaknesses in the causes of action and theories
advanced; (¢) whether the court would certify either action as a class proceading; and (d)
whether the court would grant leave to bring actions under Part XX1IL1 of the Ontario
Securities Act,

[91]  With these reservations and qualificatlons and strictly for the purposes of deciding
this carriage motion, soime opinion can nevertheless be expressed about the causes of
action and supporting theories developed by the rival law firms, By way of overview, my
opinion is that without prejudice to what the defendants may be able to demonstrate, both
sides have shown tenable sauses of action for neghgence and negligent misrepresentation
and the differcnee ‘between the causes of action is that Siskinds develops a more
comprehensive and more complex theary than the cohesive and more straightforward
theory developed by Kim O,

[92] My opinion is also that the joinder of AMG Advanced Metallurgical Group N.V.
by Siskinds and the non~joinder of AMG by Kim Orr is not & reason to favour Siskinds’
statement of claim and theory. Kim Orr was of the view that it was improper fo join a
person in order to probe for a sustainable cause of action against a party with deeper
finanoial pockets, Siskinds was of the view that there was at the outset a sustainable cause
of action in common law negligence against AMG. All T can say at this point is that they
are both entitled to their opinions, and I cannot say at this point who is correct, In any
event, I do not regard the won-joinder of AMG as a mistake, and if it is, then it maey be a
correctable one.

[93] Moving on to more substantive matters, my opinion is that Siskinds’ theory and
the nature and scope of the causss of action it develops sets a higher and more
challenging legal bar for the representative plaintiff and for the class to vanlt over, In my
opinion, Siskinds® theory is more problematic than the Kim Orr theoty with respect to
such matters as class definition, commonality, and prefetable procedute. I, howevet, do
not say Siskinds® theory is wrong or not capable of success.

[94] Siskinds® theory, with its substantially longer olass period and broader olass
definition confronts challenges that do not confront the Kiim Ot theory of the case, Thers
are challenges with the front end of the extension of the class period, but the challenges
are perhaps more profound in the extension of the class period to include purchasers of
shares after Timminco made public amouncements to correct the alleged
misrepresentations. This extension of olass membership differentiates class members
between those who purchased their shares without any cortective information and those
who purchased shares after Timminco had made public announcements withdrawing its
mis-statements and this, in turn, creates difficult fctal issues about the efficacy of the
corrective announcemnent or announgements, which may further divide the class, and
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about the Jegal interpretation of certain sections of Part XXIIT,1 of the Ontario Securities
Aet. Notwithstanding Siskinds® arguments (o the conirary, I do not see these extensions as
bsing helpful to the case to be made for the class members who purchased shares before

corrective announcements were made,

[95]  Siskinds submits that it approach to the class action is preferable because with a
Targer class definition more purchasers of Tiraminco will bave access fo justice. Speaking
genetally, this type of argument may not be helpful for resolving a carriage motion. If
class actions are the riass transit to aceess to justice, sometimes it is not doing justice to
push mote passengers onboard the subway train. T wish to be clear, I am not saying that
Siskinds’ class definition is wrong, nor am | saying that Kim Orr’s definition is correct in
that it is neither over nor under-inclusive. All T ar saying is that an argument about
potential class size may not be helpful to resolve a catriage dispute, and I do not find the
argument helpful in the case at bar.

[96] Noting that il wasa very tough decision to make, my overall conclusion is that
having regard to: (a) the factors of the nature and scope of the causes of action advanced,;
(b} the theories advanced in support of those causes of action; (c) the best interests of all
class members; (d) to what is fair to the defendants, and (¢) what is consistent with the
policy objectives of the Class Proceedings Act, 1992, Kim Orr shoold be granted
carriage,

Conclusion

[97)  Accordingly, T dismiss the Siskinds carriage motion and T stay the Gowan action.
I order that no other actions may be commenced in respect of Timminco securities
purchased during the ¢lass period proposed in the Sharma action.

[98] If the parties cannot agree about the matter of costs, they may make submissions
in writing beginning with Kim Orr within 20 days of the release of these Reasons for
Decision to be followed by Siskinds within a farther 20 days.

Vet 03

Pcrellj

Releaged: Ociober 29, 2009
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REASONS FOR DECISION

PERELL, J.

[1]  Under the Class Proceedings Aet, 1992, 8.0, 1992, ¢.5, Ravinder Kumar Sharma
brings a proposed class action that involves, among other things, 2 common law negligent
wmistepresentation claim against the Timminco Lid. Defendants and also a statutory
mistepresentation clain vnder Part XXIIL1 of the Ontario Securities Act., R.S.Q. 1990,
¢. C.5. The statutory claim can be brought only with leavs, and leave has not yet been

obtained,

[2]  Reocently, there was a cartiage motion, and Mr. Sharma’s lawyets were successful,
and a tival class action was stayed. Sce Sharma v. Thmminco Lid., [2009) O.J. No. 4511
(5.C.J.). In the carriage motion, Mr. Sharma’s lawyers stated that they had information
about the insurance coverage available to some of the defendants in their proposed class
action.
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[3]  After the carriage motion, notwithstanding having this information, Mr. Sharma’s
lawyets asked the Timminco Defendants to disclose any insurance policies that provided
coverage for the litigation.

[4]  The request by Mt. Sharma’s lawyers was made soon afier a press release raised
. Goncerns about the financial capability of Timminco Ltd. to continue as a going concern.

[5]  The Timminco Defendants’ lawyers responded that their clients would not agres
to produce the policies unless ordered to do so

[6] Mr Sharma now makes a motion for the praduction from the Timminco
- Defendants of their insurance policies and related information about coverage conditions.

[71 .The Timminco Defendants resist the motion, and they have filed a voluminons
reply record to rebut any inference that Timminco is in dire financial straits.

[8] Normally, insunnce policies are disclosed in an affidavit of documents as an
aspect of the documentary discovery stage of an action. Under rule 30.03 (1), “a party to
an action shall serve 6nevery other party an affidavit of documents disclosing to the full
extent of the party®s knowledge, information and belief all documents relevant to any
matter in issue in the sction that are or have been in the party’s possession control or
power.” :

[91  The presence of insurance is not necessarily relevant to any mafter in issue, and
rule 30.02 (3) addresses the production of insurance policies, as follows:

30,02 (3) A party shall disclose and, i f requested, produce for inspection any
insurance policy under which an insuter may be liable,

(a) to satisfy all or part of 2 judgment in the action; or

(t) to indemnify or reimburse a party for money paid in satisfaction of
all or part of the judgment,

but no information concerning the insurance policy is admissible in
evidence unless it is relevant to an issue in the action.

[10] Rules 31.06 (4) and (5) address the matter of questions about insurance being
asked during oral examinations for discovery. These niles state:

31.06 (4) A party may on an examination for discovery obtain disclosure of,

(a) the existence and contents of any insurance policy under which an
insutet may be lidble to satisfy all or part of a judgment in the action
or to indemnify or reimburse a party for money paid in satisfaction of
all or part of the judgment; and
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(b) the amount of moncy available under the policy, and any
conditions affecting its availability,

(5) No information conceming the insurance policy is admissible in
evidenee unless it is relevant to an issue in the action.

[11]  Formerly, the affidavit of documents was delivered within 10 days after the close
of pleadings, Rule 30.03 (1) no Jonger specifies the timing, and instead, nule 29.1 sets out
the requirement that the parties prepare a discovery plan, Under mile 29.1.03 (2), “the
discovery plan shall be agreed to before the earlier of, (a) 60 days after the close of
pleadings or such Jonger period as the parties may agree to; and (b) attempting to obtain
the evidence,” .

[12]  The proposed class action is some distance away from the close of pleadings and
oral examinations for discovery. There ars psnding amendments to the statement. of elaim
to add a new proposed representative plaintiff, and there is the yet to'be arranged motion
for leave under the Onrtario Securities Act for the statutory misrepresentation claim,
which, if granted, will precipitate further amendments to the statement of claim. Further,
as in the case at bar, it is not uncommon in class proceedings that the statement of
defence s not demanded until after the outcome of the certification motion is determined,

[13] Thus, technically speaking, Mr. Sharma’s request for the insurance policy
information is premature, However, there is precedent that supports the eatly production
of insurance policies. In Pysznyy v. Orsu Metals Corporation (May 21, 2009, London File
No. 59650CP), Justice Rady oxdered insurance policies produced in a proposed class
action. Further, it was conceded by the Timminco Defendants that under the court’s
authority provided by s. 12 of the Class Proceedings Act, 1992, the court has the
Jurisdietion to meke an order requiting the production of the insurance policies at fhis
carly stage of the procesdings, ' '

[14] Aithough the Timminco Defendants do pot say that they would be hammed,
prejudiced, or even inconvenienced by the carly production of the insurance policies, they
submuit that the court ought not $o make the production order for two reasons.

[15] Fimst, the Timuminico Defendants submit that the order should be made only in
extraordinary circumstances; however, in the case at bar, they submit that given what Mr,
Sharma’s counsel already knows about the insurance voverage, there are no exiraordinary
circumstances. Moreover, the Timminco Defendants subroit that an carly order for
production is unnecessary because Mr, Sharma and his lawyers already have all the
information they currently need, ‘

[16]  Second, the Timminco Defendants submit that it would be contrary to the public
policy associated with the proper operation of Part XXIII.1 of the Ontario Securities Act
to order the production of the insurance information before the Ieave motion is decided,

[ 7] I disagree with both submissions.
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{18] I see no basis in principal, precedent, or based on the facts of this case for the
conclusion that the early production of the insurance policies must be justified by
extraordinary or special circumstances.

[19]  Although Mr. Sharma’s lawyers have some knowledge about the insurance
policies, that information is neither comprehensive nor adequate. Requiring disolosure of
insurance information encourages the parties to make practical or pragmatic decisions
about the likelihood of recovery on the claims, which, in turn, may influence their
decisions about prosecuting or attempting to settle the litigation: Subatine v, Gunning
(1985), 50 O.R, (2d) 171 (C.A.); Pysanyj v. Orsu Metals Corporation, supra, With the
patchy information available to them, Mr, Sharma's lawyers would be irresponsible if
they provided advice or made a decision based on the current state of information.
Similarly, if the availability of insurance coverage were to be a factor in setflement
discussions, the current state of information is insufficient.

[20] But there is more to Mr. Sharma’s request for information about insutance
¢overage. The information would be relevant to seftlement discussions, but it is also
relevant to whether it mekes sense to prosecute the action, The relationship between the
costs of litigation and the collectable amount of recovery is a matter of concern to a
plaintiff and to his or her counsel acting under a contingency fee amangement, and this

* concern is particnlarly intense in a proposed class proceeding where the costs and the
risks associated with. the litigation will be high.

[21] Putting aside for the moment, the Timminco Defendant’s second reason for
refusing to produce the insurance policies and the associated information, in my opinion,
it would be productive to order their production,

[22] = 1 shall move onto consider the Timminco Defendants’ second submission, but,
before doing so, it is necessary to address the matter of the relevance, if any, of the
defendant’s financial circumstances to Mr, Sharma’s request for early disclosure of
information about insurance policies. In my opinion, the financial health of the defendant
is a neutral or irrelevant factor.

[23]  While information about available itsurance coverage ight be more interesting
in ciroumstances where a defendant is in poot financial health, the information remains
nseful and necessary regardless of the defendant’s financial health. Thus, I need not and I
do not make any finding about the financial health of Timminco Ltd. My opinion, which
is independent of the financial status of the Timminco Defendants, is that there were
good reasons for Mr, Sharma’s lawyers to request early production of the insurance
policies and apart from the public policy argument, to which 1 will turn next, there is no
reason to refuse ordering the disclosure of the information now,

[24]  The Timminco Defendants relied on the uncontested evidence of Mr. Thomas
Allen to submit that early disclosure of insurance policies is inconsistent with the
Legislature’s intentions about the pursnit of 4 statutory mistepresentation claim under
Part XXUL1 of the Omario Securities Act. Mr. Allen, who is a lawyer with a very
admizable reputation in the investment industry and in the legal profcssion as securities
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and cotporate law lawyer, was the chair of a renowned committee of the Toronto Stock
Exchange that did the pioneering work that eventually led to the Ontario Government
enacting Part XXTH.1 of the Aet, The Committee’s work is commonly referced to as the
“Allen Report.” See TSE Commities on Corporate Disclosure, Responsible Corporate
Disclosure: 4 Search for Bulance, Final Report (Toronto: Toronto Stock Exchange,

1997).

[25]  Mr. Sharma objected to the admission of Mr, Allen’s evidence on the grounds that
it was not proper opinion evidence. Since, as T will shortly explain, 1 do not think Mr.
Allen’s evidence, which is largely argument, helps the Timminco Defendants or harms
Mr. Sharma, I am not going to rule on his objection, and I will simply address Mr.
Allen’s evidence on ts merits.

[26] As I understand Mr. Allen’s évidence or argument, if is as follows. The Allen
Committee was of the view that introducing a statttory misrepresentation claim would be
desirable to regulate the secondary market in securities in Canada. Howevet, observing
problems in the United States about such claims, the Committee was concerned about
exposing corporations and their directors and officers to speculative and extortionate
class actions known as “strike suits,” and this concern weighed against recommending
that a statutory clairm be introduced in Canada. A strike sult is a class proceeding where
the merits of the claim are not appavent but the natute of the claim and targeted
fransaction is such that a sizeable settlement can be achieved with some degree of
ptobability because the defendant is confronted with the unpalatable choice of a very
expensive court battle or the payment of significant settlements irrespective of the
underlying merits of the lawsuit: Epstein v. First Marathon Ine., [2000] O.J. No. 452
(5.C.J.). However, notwithstanding its concerns about strike suifs, the Allen Commities
decided to recommend the introduction of a statutory claim because the Canadian
litigation environment was different than in the United States, in part, because in Canada,
discovery comes after the close of pleadings, and thus, unlike the United States, Canada
does not have liberal discovery rules that would facilitate strike suits.

[27]  Mr. Allen acknowledged that his committee did not, in particular, consider the
timing of the disclosure of insurance policies. However, it was his opinion that a
requirement that insurance policies and policy limits be disclosed hefore the leave motion
and the ¢lose of pleadings might motivate the prosecution of actions based on insurance
proceeds and not the merits and this would encourage strike suits and be inconsistent with
the policy underpinning the statutory misrepresentation claim.

[28]  ‘With respect, T do not see how the disclosure of insurance policies encourages
strike suits, nor do I se¢ how disclosure of insurance would have any adverse impact on
the statutory regime.

(29] In dinstie v. C.V. Technolgies Inc., (2008), 93 OR. (3d) 200 at paras, 10-15,
Justice Lax reviewed the legislative history to Part XXTI1.1 of the Agt, including the
Allen Committee Report, and she concluded that the purpose of the leave motion (which
Was not suggested by the Allen Committes) was to prevent strike suits.
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[30]  The statutory leave test under s, 138.8 of the Act, which Justice Van Rensburg

_ discusses in considerable depth in Sibver v. finax Corp, [2009] O.J. Ne. 5573 (S.C.1),
provides that the court shall grant leave only where it is satisfied that (a) the action is
brought in good faith, and (b) there is a reasonable possibility that the action will be
resolved at trial in favour of the plaintiff. Thus the test for leave probes the merits of the
proposed action.

[31]  The presence or absence of insurance, however, is usually irrelevant to the merits
of g lawsuit. It is precisely because of this frrelevancy that it was necessary to add rules
30.02 (3) and 31.06 (4) to the Rules of Civil Procedure to provide for the disclosure of
insurance policies. The disclosure of insurance policies will not assist Mr. Sharma in
obtaining leave to prosecute an action under Part XXIIL1 of the Act. All the disclosure of
information, might do is encourage him to have informed sstflement discussions or
dissuade him from even seeking leave because of concerns about whether there was a
collectable financial recovery,

321  Indinslle v. C.V. Technolgies Inc., supra, Justice Lax stated that the essence of
the leave motion was that the putative plaintiff was required to demonstrate the proptisty
of his or her claim before the defendant was required to respond. 1 agree with Justice Lax,
but I note that the disclosure of the insurance policies will not assist My, Shaitna in
obtaining leave because the prescnce or absence of insurance is irrelevant to the propriety
of his claim, .

[33) Indinslle v. C.V. Technolgies Inc., Justice Lax stated that there is no onus on the
proposed defendants to assist the plaintiff in securing evidence upon which to base an
action under Part XXT0.1. Again I agree, but I point out again that the disclosure of
insurance does not provide evidence upon which to base an action under Part XXIIL1 of
the Act,

[34]  In Silver v. IMAX Corporation, supra, Justice Van Resburg confirmed that there

is no discovery of the defendant before the leave motion. I agree, but the purpose of

precluding discovery before the leave motion s to preclude the putative plaintiff from

“fishing for facts” that would support what was 2 speculative lawsuit of the strike suit

type. Asking for disclosure of insurance information, howevet, is not fishing for facts but
. rather provides information for entirely different purposes.

[35]  Onee again, with due respect to Mr. Allen’s argument, it seems unlikely to me
that a litigant would be encouraged to advance a baseless lawsuit for which leave is
required because he or she might obtain early disclosure of the proposed defendant’s

Insurance policiss. Contrary to Mr. Allen’s argument, in the context of misrepresentation
claims, the stimulant is not the possible presence of insurance but the stimulant for the
strike suit is the prosence of a plaintiff suffering a loss, a scapegoat defendant, and the
plaintiff rushing to the cowrthouss without considering the merits of the claim.

[36]  Put shortly, admitting the evidence of the public policy argument, 1 am not
convinced by it, and I conclude that Mr. Sharma's motion should be granted, and
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therefore, the Timminco Defendanis are ordered fo produce the information that should
be produced under rules 30.02 (3) and 31.06 (4).

(37] If the parties cannot agree on the matter of costs, they may make submissions in
writing beginning with Mr, Shavma within 20 days of the release of these Reasons for
Decision followed by the Timmitco Defendants’ submissions within a further 20 days.

[38] Order accordingly.

?_Q_,._n.ﬁ& - ‘:3
Perell, J.

Relcased: February 3, 2010
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McCOMBS J.
- ENDORSEMENT
Introduction

[1]1  This is a motion forleave to appeal the interlocutory order of Petell J. dated Pcbruary 3,
2010 (reported at [2010] 0.J. No. 469), ordering the Timminco defendants to produce their
insurance policies to the plaintiffs. The order was made under the authority of s. 12 of the Class
Proceedings Act which coulers broad discretionary power upon the court dealing with a class
action proceeding to make orders it considers appropriate and just.

[2]  Thave concluded that the motion should be dismissed,
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Overview .

[31  The underlying dispute involves a proposed class action under the Class Proceedings dct,
1992 8,0. 1992, C.5 (“CPA*). Perell J. has been managing this matter and on October 29, 2009,
in a decision reported at {20097 OJ. 4511, he decided a carriage motion dctcnmnmg that the law
firm of Kim O PC would have carriage of the class action proceedings,

[4] The proposed class action involves, among others, a common law nogligent
misreprescntation claim against the Timminco Limited defendants, and also a statutory
mistepresentation claim under part XXIIL1 of the Ontario’ Securities Act, R.8.0; 1990, ¢.C.5.
The statutery claim requires leave under s. 138.8 of the OSA, The class action certilication
hearing and the s. 138.8 leave application are to be heard together, but the hearing has not yet

been scheduled,

[31  Asnoted by Perell J. at para. 3 of the decision under appeal, “after the camriage motion,
notwithstanding ’naving this information, Mr. Sharma’s lawyers asked the Timminco defendants
to disclose any insurance policies that provided coverage for the litigation” The Timminco
defondants” refusal Lo do so led to the motion before Perell for production and the subsequent

otder which is the subject of this application for leave to appeal.

[6] At the hearing that gave rise to the order now under appesl, the Timminco defendants
conceded that “under the court’s authority provided by s. 12 of the Class Proceedings Act, 1992,
the court hag the juxisdiction to make an order requiting the production of the insurance policies
at this early stage of the proceedings™, (See decision under review, at para. 13)

171 8. 120f the CPA confers broad discretionary poWers upon a class procccdm s judge. It
provides: e

The court, on the motion of a party or class member, may make any ordér it considers
appropriate respecting the conduet of a class proceeding to ensure its fair and expeditious
determination and, for the purpose, may 1rnpose such terms on the parties as it considers

appropriate. 1992, ¢. 6, 5. 12,

{81  The narrow issue before Perell J, concerned whether the defendants should be required to
provide information about insurance coverage available to some of the defendents in their
proposed class actior. Perell J. said that they were required to disclose the informatjon.

9]  The defendants now apply under Rules 62.02(4)(a) and (b) for leave to appeal Percll J’s
ordet.

Discussion

[10] Rules 62.02(4)(a) & (b) provide that leave to appeal to the Divisional Court shall not be
granted unless:

{(a) there is a conflicting decision by another judge or court in Ontario or clsewhere on
the matter involved in the proposed appeal and it is, in the opinion of the judge hearing
the motion, desirable that leave to appeal be granted; or

418 327 bb549 P.003-006
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(b) there appears 1o the judge hearing the motion good reason doubt the correcness
of the order in question and the proposed appeal involves matters of such importance
that, in his or her opinion, leave to appeal should be granted.

Have the criteria in either R. 62.02(4)(a) or (b) been met?

{111 The moving parties submit that the motion judge erred in rejecting the submission that
ordering the disclosure of insurance information prior to discoverics and at this carly stage in the
process-should be done only in exceptional circumstances, They further submit that there is
good réason'to doubt the correctness of the motion judge’s conclusion. Finally, they submit that
the issue is of sufficicnt pencral impottance that leave to appeal shonld be granted.

[12]  The moving parties rely on Stern v. Imasco [1999] O.J. No. 4235: 1 B.L.R. (3d) 198: 38

C.P.C. (4% 34,92 A.C.WS. (3d) 756 (5.C.J.). At para. 35 of Stern, Cumming J. noted that under
5. 35 of the CP4, “the rules of court apply to class proceedings”, and that under s, 15(1) of the
(“P4, the “parties to a class proceeding have the same rights of discovery under theirules of court
against one another as they would have in any other proceeding.” After reproducing 5. 12 of the
CPA, Cumming J. stated, at paras, 27-29;

27 Inmy view, to the cxtent that it is necessary, the diserstion conferred by s. 12 of
the CP4 Is intended to supplement the Rules by accommodating the special nature of
class proceedings. However, s. 12 is not designed to circumvent the normative Rules.

28 It is not normal under the Rules to provide pre-discovery disclosure 6f information
and documentation: Endean v. Canadian Red Cross [1997] BC.1 No, 295 (B.C.8.C) at

- paras. 6-10; Matthews v. Setvier Canada, 119991 B.GJ, No. 435 (B.C.S,C.) at: paras. 12-14,
17. Section 12 confers a broad discretion upon the court to depart from the Rules, This
would require extraordinary circumstanecs due to the specific "class” nature of the
proceedings. Otherwise, the usval mlces of coutt apply.

29 There i no evidence in the case at hand to suggest that the alleged "otass” nature of
the claim calls for any departure from the discovery procedures sct out in the Rules.
Accordingly, in my view, the plaintiff is not entitled to additional or accelerated rights of
discovery under s. 12 of the CP4.

ORd
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{131 Iread the analysis of Cumming J. as cssentially stating that although s, 12 of the-CR4 . ...

confers broad discretion to depart from the Rules, it would not be appropriate to do so unless
there are extraordinary circumstances with respect to the “specific ‘class® naturs™ of the
proceedings, Comming J. went on in para. 29 fo conclude that the “class” nature of the
proceedings in the case beforc him did not call for any departure ftom the discovery procedure

set out in the Rules,

[14]  Inthe rafing under consideration here, Perell J, provided, at paras, 8-11, a thoughtful and
lcarned discussion of the Rules and practice respecting the timing of production of documents,
including insurance policy information. At the conelusion of this discussion, he stated at para.
11
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Formerly, the affidavit of documents was delivered within 10 days after the close of pleadings.
Rale 30.03(1) no longer specifies the timing, and instead, rule 29.1 sets out the requirement that
the parties prepare adiscovery plan, Under rule 29.1.03(2), "the discovery plan shall be agveed to
before the earlier of, (2) 60 days after the close of pleadings or such Jonger period as the parties
may agree 1o, and (b) attempting to obtain the evidence.” (emphasis added)

Perell ).’s decision to order production at this early stage was based on practical,

common-sense considerations, as his observations in paras. 12-18 demonstrate:

12 The proposed class action is some distance away from the close of pleadings and
oral examinations for discovery. There are pending amendments to the statement of claim
to add 4 new proposed vepresentative plaintiff, and there is the yet to be airanged motion
for leave under the Ontario Securities Act for the statutory misrepresentation claim,
which, il granted, will precipitate further amendments to the statement of claim. Further,
as in the case at bar, it is not uncommen in class proceedings that the statement of
defence is not demended until after the cutcome of the certification motion is determined.

13  Thus, tcchnically speaking, Mr. Sharma's request for the insurance policy
information is premature, However, there is precedent that supports the early production
of insurance policies. In Pysznyf v. Orsy Metals Corporation (May 21, 2009, London
File No. 59650CP), Justice Rady ordered insurance policies produced in a proposed class
action. Further, it was conceded by the Timminco Defendants that under the court's
authority provided by 5. 12 of the Class Proceedings Act, 1992, the court has the
Jurisdiction to make an order requiring the production of the insurance policies at this
early slage of the proceedings. -

A4 Adthough the Timmincs. Defendants do not say that they would be barmed,
prejudiced, or even inconvenienced by the early production of the insurance policies, they
submit that the court ought not to make the produetion order for two reasons.

15  First, the Timminco Defendants submit that the order should be made only in
extraordinary circumstances; however, in the case at bar, they submit that given what Mr.
Sharma's counsel already knows aboot the insurance coverage, there are no extragrdinary
circumstances. Moreover, the Timmineo Defendants submit that an early order for
productiott is unnecessary because Mr. Sharma and his lawyers already have all the
information they currently need.

16 Second, the Timminco Defendants submit that it would be contrary to the public
policy associated with the proper operation of Part XXIIL1 of the Qntario Securities Act
to ordet the production of the insurance information before the leave motion is decided.

17 [ disagree with both submissions.

18 T see no basis in principle, precedent, or based on the facts of tlus case for the
conclusion that the early production of the insurance policies must be justified by
extraordinary or special circumstances.
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[16] A fair reading of Perell 1.'s reasons teveals that he undertook the very type of careful
balancing of competing interests and nuanced evatuation that is required of a judge dealing with
the complexities involved in managing a proposed ¢lass action proceeding.

[171 1have not been persuaded that either of the criteria in Rule 62.02(4) have been met in this
case. | do not read the views of Cumming J. as differing from those of Perell J. on any
signifieant matter of principle. Any differences in approach taken by Cumming J, and Perell J.
were, in my view, fact-driven. Moreover, there is.no good reason to doubt the corrcetness of
Perell J,s ruling. - On the contraty, as I have indicated, Perell J.’s reasons show that he brought a
creative and practical approach to this issue early in the proceedings because in his judgment, 2
ruling requiring production of the insurance policics at this eatly stags did notiprejudice the
defendants; was consistent with fo the purposes and objectives -of the CP4; and was in the
interests of moving the liigation forward. Although Perell J. departed from normal practice
concerning disclosure of insurance documents, he did so for solid, practical rcasons; moreover,
he did not ignore the Rules of Civil Procedure in doing so.

[18] As I have already noted, the partics conceded before Perell J. that he had jurisdiction
under s. 12 of the CP4 to make the order sought. 8. 12 confers broad diseretion on a judge to
“make any order it considers appropriate respecting the conduct of a class proceeding to ensure
its fair and expeditious determination”. Perell J. acted in the exercise of the discretion conferred

by s. 12 of the CP4,

[10] I is trite to state that a decision of an experienced class action judge is entitled to
substantial deference: Markson v. MBNA Canada Bavk (2007), 85 O.R, (3d) 321 at para. 33
(C.AL), rev’g (2005), 78 OR. (3d) 39 (Div. CL), which aff'd (2004), 71 O.R. (3d) 741, (8.C.J.),
leave tq appeal to S.C.C. ref'd, [2007] S.C.C.A. No. 346; Cassano v. Toronto-Domirion Bank
(2008), 87 O.R. (3d) 401 (C.A), at para, 28, rev’g [2006] 0L NG, 2930 (Div. C1.), which aif'd
[2005] O.J. No. 845 (8.C.J), leave to appeal to 8.C.C. refd {2008] 8.C.C.A. No. 15; Ayrfon v.
PRI Financial (4lia) Ltd,,[2006] AJ. No. 296 (C.A.) at para. 3

[20] The court will be reluctant to interfere with the exercise of judicial discretion on the patt
of & casc management judge in the context of complex Litigation: Halvorson v. British Columbia
(Medical Services Commission) [2008] B.C.J, No. 2364 (B.C.C.A.) at pata. 17,

[21] The motion for leave to appeal is dismissed.

[22]  In light of the result, and in accordance with counsel’s agreement, I ordet costs be paid to
the successful party, the plaintiffresponding party by the defendants/moving parties, fixed at
$10,000 payable forthwith.

McCOMBS J,
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I am writing further fo your letter dated June 3, 2010. I only intend te
respond to the last paragraph of your letter, as the other jssues are covered in my
letter of May 28, 2010, or are otherwise irrelavant for curtent purposes,

Qur dients have asked us to inform you that they are always willing to
engage in reasonable settlement negotations, having regard fo the metits of the case,
As you can now appreciate, we are instructed by multiple clients and their
tespective insurers who are well versed in complicated litigation matters, Our
clients will weigh the settlement value of this case based on the factual and expert
gvidance your clients advance. They simply cannot agsess the case based on broad
and vague allegations from a pleading. In this regard, wa look forward to receiving

the without prejudice expert evidence as discussed.
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Stlkeman Elfiott LLP  Barristers & Solicitors

5300 Commerce Court West, 199 Bay Strest, Toranta, Canada M5L 188
Tel (418)868-5500 Fax: (416) 947-0866 www.stlkeman.com

AlanT. W, D’'Silva
Direct: (416) 869-5204
Email: adsilva@stikemnan.com

BY FACSIMILE March 4, 2011

WITHOUT PREJUDICE

Won J. Kim

Kim Ogr Barristers PC.

200 Front Street West, 23 Floor
P.O, Box 45, Toronto, ON MBV 3K2

Dear My, Kim:

Ret  Timminco efal ats. Sharma
Court File No, CV-09-378701-00CF

Wo write regarding our clients’ position on the withogt prajudice materials
delivered to our firmon Decembear 13, 2010,

On May 20, 2010, prior to your receipt of any information relating to the
insurance policies, you sent us an email and advised that any settlement would have
to include the whole limits of the insurance policies with any manies spent on
defence casts to be paid by our client(s). By way of letter dated May 28, 2010, we
advised you that your position was, amongst other things, wholly disproportionate
in the context of the merits of the claim and, in partcular, the complete absence of

- any supporting information to back up the serious allagations in the Statement of
+ Claim and that, accordingly, our clients rejected your proposal to discuss settlement
on the terms that you indicated.

On June 2, 2010, you advised Patrick O'Kelly that you would provide us with
without prejudice expert material for our clents' review in order to provide a
potenlial basig for conducting settlement discussions. You made nio raques| for any TORONTG
tolling agreement at #rat ime and, in fact, Mr. O'Kelly stated that any settlement
discugsions should proceed on a “paralle] rack” to the ongoing litigation. By way of MONTREAL
letter dated June 3, 2010, you acknowledged that we had advised you that our clients OTTAWA
required that motions be heard regarding the substitation of plaintiffs and the

demand for particulars. CALGARY
: i o , VANGOUVER

On Dscember 13, 2010, we received the without prejudice material. At that
NEWYORK

me you advised that you reserved the right to amend fhese muterials for the
purposes of the mations for certification and leave and, moreover, were not in a LONDON

positon to engage in settlement discussions until you had regolved the question of
SYDNEY
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replacing the representative plaintiff, You again requested our client’s consent to the
replacement of the representative plaintiff despite the fact that, on June 10, 2010, we
wrote your firm a detailed letter advising you that we did not have enough
information on the proposed representative plaintiffs o consent to the molion to
substitute and, in particular, would need current affidavit evidence from Mr,
Pentryfeather and Mz Gowan in order to sssess whether we would consent to the
subshtution of Mx, Sharma with the proposed representative plainkiffs,

By way of letter dated February 10, 2011, you then demanded our clients’
position with respect to the without prejudice material, in eight days (by February
18, 2011), failing which you would serve the leave and certification material, as well
as a motion to add pardes and would schedule a case conference, We responded
that same day and advised you that our clients’ experts were reviewing your
material and that we would be in a position to advise you of our clients’ position by
the end of March 2011. You now seem to be unilaterally linking the without
prajudice material to the limitation problem.,

In light of the history of the proceeding and your recent positions, and after
further consideration of the without prejudice material, we can now advise you that
our clients are not willing to engage in sattlement discnssions at this ime.

Alan L. W. D'Silva
/kb
e James C, Orr, Kint Orr Barristers P.C.

Victoria A. Pacis, Kim Orr Barristers P.C.
Patrick O'Kelly, Stilerman Elljott LLP
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Stikeman Elliolt LLP  Barristers & Solicitors

5300 Commarcs Court West, 199 Bay Street, Toronto, Canada MSL 189
Tel: (416) BB9-5600- Fax: (416) 947-0866 www.stikeman.com

Alan L. W, D'Silva
Direct: (4'16) 169-5204
E-inail:  adsilva@siikeman,com

BY FACSIMILE Match 4, 2011

Won ]. Kim

Kim Orr Barristers P.C.

200 Front Street West, 23 Floor

P.0. Box 45, Tororto, ON M5V 3K2

Dear Mr, Idm:

Re: Timminco etal ats, Sharma
Court File No. CV-09-378701-00CT

We write regarding your email dated February 95, 2011 wherein you request
that the defendants consent o a tolling of the limitation period under subsection
138.14 of the Securities Ack,

We can advise you that our clients are not willing to congent to the tolling of
any limitation periods. Moreover, contrary to your email, there is no basis to link the
Timitation jssues to the without prejudice materials that you sent o us on December
18, 2010, At no time has there been an agreement of any kind in respect of the
lLimitation issues and our client will not now agree lo a tolling agreement,
particularly where you have failed to take any steps to add the representative
plaintiff(s) and address the demand for patticulars that was delivered to you on
Decamber 11, 2009,

In this regard, we note that on June 10, 2010, we wrote a detailed letter to Mr.
Orr advising that we did not have encugh information on the proposed
representative plaintiffs to consent to the motion to substitute and, in particular, we
advised that we would need current affidavit evidence from Mr, Pennyfeather and
Mr. Gowan in order to assess whether we would consent to the substitution of Mr.
Sharma with the proposed reprasentative plaintiffs. A copy of that letter is attached.
We also advised that the proposed amendments to the Statement of Claim do not
address the Timminco Defendants' Demand for Particulavs, as was specifically
considerad and discussed before Justice Perell during the November 25, 2009 case
conference. The Timminco Defendants’ Demand for Particulars was delivered to
you on December 11, 2009, To-date, we have not received any further affidavits from
Mr. Pennyfeather or Mr. Gowan nor a response to our clients’ Demand for
Particulars,
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James C, Orr, Kim Orr Barristers P.C,
Victoria A, Parls, Kim Orr Barristers P.C,
Patrick O'Kelly, Stikeman Elliott LLP

Yours truly,

L9

Alan L, W, D'Silva
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CITATION: Sharma v. Timminco Limited 2011 ONSC 2040
COURT FILE NO.: 09-CV-378701CP
DATE: March 31, 2011

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
Ravinder Kumar Sharma
Plaintiff
-and -

Timminco Limited, Fhoton Consulting LLC, Rogol Energy Consulting LLC,
Michael Rogol, Dr, Heinz Schivamerlbusch, Robert Dicetrich, Rens Boisvert,
Arthur R, Spector, Jack L. Mesyman, John C. Fox, Michael D. Wintield, Mickey
M. Yaksich, and John P, Walsh

Defendants

Proceeding under the Class Proceedings Aet, 1992

COUNSEL:

Won J. Kirn, Vietoria Paris, and Norman Mizobuch! for the Plajntiff

Alan L. W, D*Silva and John Fintigan for the Dofendanis Timminco Limited, Dr,
Heinz Schimmerlbusch, Robert Dietrich, Renéd Boisvert, Arthur R. Spector, Jack
L. Messman, John C. Fox, Michael D. Winfield, and Mickey M. Vaksich

Paul Ls Vay for the Defendants Photon Consulting LLC, Rogol Energy Consulting LLC

and Michael Ropol g

Robert W, Staley for the Defendant John P, Walsh

HEARING DATE: March 25, 2011
PERELL., J.
REASONS FOR DECISION
A roduction and Overvi "
[1]  On May 14, 2009, Ravinder Sharma commenced a proposed class action about
alleged misrepresentations stfecting the secondury market value in shares of Timminco

Limited. The action was against Tinminco Limiled, Photon Consulting LLC, Rogol
Enoetgy Consulting LY.C, Michael Rogol, Dt. Heinz Schimmerlbuseh, Rober{ Dietrich,
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René Boisvert, Arthur R, Speotor, Jack L. Messman, John C, Fox, Michael D, Winfield,
Mickey M. Yaksich, and John P, Waish,

(2] Mr. Sharma retained the Kim Orr P.C, Taw fira as his lawyers of record.

[31  Mr, Sharma now brings & motion for: (1) an order that he be removed as plaintiff
and 8t, Clair Pennyfeather be substituted; (2) an order declating that the lmitation
period in 5. 138.14 of the Securitios Aet, R.8,0, 1990, 5. 8.5 is suspended pursuant to s,
28 of the Class Proceedings Act, 1992, 8.0, 1992, ¢, C.6; or (3) "¢onditional leave” to
commence an action undet section 1383 of the Securities Aet.

[4] Al the hoaring, Mr. Sharma abandoned his request for “conditional Jegye” and at
the hearing, the Defendants did not Oppose an order substifuting Mr. Pennyfeather for
Mr, Sharma, subject 1o certain terms that, in tur, were unopposed by Me. Shatma,

[5]1  The motion varrowed and the argument af the hewring focused on Mr. Shartia’s
request for an ovder declaring that the limitation periad in s. 138.14 of the Securities Aet
1s suspended pursuant to s, 28 of the Class Proceedings Aet, 1992,

[6]  The recasting of the motion at the hearing reduced the need of the parties to
discuss the particular factual background of the case at bar and elevated the debate to
the plane of interpreting the operation of s. 28 of the Clugs Proceedingy Aet, 71992
generally. The general issue became, how does 8, 28 of the Closs Proceedings Aot, 1992
operafe in a case where an action requires Jeave under 5. 138.8 of the Securitles det?

[7]  For the reasons set out below, my answer to that question fs that if a statement of
olaim in a proposed ¢lass action mentions an action provided for undet Part XXIIL] of
the Securities Act, which inclndes an action for which leave i3 required under s,138.8 of
the Aet, then s. 28 of the (Jaus Proceedings Act, 1992 becomes operative and s, 28
suspends the operation of tlie limitation period found in s, 138.14 of the Securities Act,

[8]1  To explain my otder and iy reasons, 1 will next discuss the factyal backgronund
that gives rise to the order fo replace Mt, Sharma and the reasons why Mr. Sharma,
before his departure ag plaintiff, seeks a deslaration about the operation of s. 28 of the
Class Proceedings Act, 1902 Then, I will address the tertns of the order that will
provide for Mr, Sharma’s departwe and for the introduction of Mz, Pennyfeather ag
Plaintiff. The Reasons will then tusn to the parties’ argumonts and my own analysis of
the operation of s, 28 of the Class Proceedings Act, 1992 as it intersects with the
operation of the Securities Ao, 1 will include with some directions about costs and about

the further carriage of this action.
B. o B X

[91  Inthe nction, Mr. Sharma alleged that the Defendants made misreprasentations
in Timminco’s public documents, in public oral statements, and in exXpert opinions.
These misrepresentations are alleged to have been made beginning on or about March
17, 2008 and confinuing until November 11, 2008, ‘
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[10]  Mr, Sharma’s Statemont of Claim alleges common Jaw negligetice and negligent
mistepresentation. The claim s for more than $500 million plus punitive damages, The
pleading indicates that claims will be made pursuant to the statutory cause of action
provided by Part XXIJI.1 (secondary market disclosure) of the Securities A, To be
more precise, in paragraph 2 (e) of his Statement of Claim, My, Sharma pleads:

2. The Plaintiff clatms on hie owi behalfand on behalf of other Class Membeora: |,

{e) an order allowing the Plalntifr to aend this Statement of Claim fo assert the
Hight of action provided for in Part XXIIL1 of tite Swewrities Aot, R.8,0. 1990, c,
8.3,

[11]  Mr. Sharma then mentions Pat KXL1 of the Securities Aot in para. 117 of his
Statement of Claim, which states:

PART XXIIL! OF THE SECURITIES ACT

117. The Plaintiff intends to deliver g notice of sotion seeking, amang other things, an
Order permitting the Plaintiff o assert the statutory cuuses of actlon purtloulurized in
Part XXHLY of the Seeuritics dei, nnd if granted, to amend this Statemont of Claim to
plead these cauyes of ugtion,

[12]  Mr, Sharma detined the class for his proposed class proceedings as “all persons,
other than the Exeluded Persons™ who acquited securities of Thnmineo between March
17, 2008 through Novembeor 11, 2008,

(137 Mt 8t Clajr Pennyfeathor is a member of the class defined in Mr, Sharma's
Statement of Claim. M. Pennyfeather bought 10 shares of Timminco on May 9, 2008,
12 shares on May 21, 2008, and 35 shaves on Septomber 3, 2008. He siifl holds the
shates, which are now petity stocks,

[14]  The Defendauts have some questions about whether Mr, Sharmy was g class
mermber, but for present pirposes I need not decide this factual point, and whother thig
point needs to be determined will also await another day,

[15]  OnJune 11, 2009, Robert Gowan commenced a similar proposed class action. Tn
that action, Siskinds LLP was the lawyer of record. With two rival class proceedings, a
motion to determine who should have carriage was commenced. Betwoon June and
October 2009, Kim Orr and Siskinds were preoccupied with this carriage fight

[16]  Inmid-July 2009, teforo the catriage motion was heard, Mr. Sharma advised his
lawyers of record that he was concerned (hat his work on the Ontario Judicial Counei]
would interfere with his ability to serve ag an adequate ropresentative plaintiff and he
requested that he aventually be romoved,

[17]  Mr. Penayfeather swore an affidavit for the carriage motion in anticipation of
eventually becorning a representative plaintiff.

P.004-016
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[18]  On October 29, 2009, T granted carriage of the proposed class proceedings o
Mr. Sharta and stayed Mr, Gowan's action, See Skarma v, Timminco Ltd, (2009), 99
O.R, (3d) 260 (S.C.J.).

[19]  On Janvary 22, 2010, Mr. Sharma brought a motion at a date fo be determined
for his withdrawal as representative plaitdiff and for the substitution of Messts.
Pennyfeather and Gowan as plaintiffs. The motion record did not conlgin affiduvits
from Messrs, Sharma, Pentiyfeather, or Gowan, bul it did coutain a proposed Amended
Statement of Claim in which Mr, Ponmyfeather was a plaintiff,

MAR-31-201%1 {7:0§ JUBDES ADMIN RM i70

[20] On Januvary 28, 2010, Mr. Shasma brought a motion for disolosute from’ fhe
Tittminco Defendants of their insurance policies,

[2!] On Febtuary 3, 2010, | granted Mr, Shatma’s motion; see: Sharma v. Timmingo
Lid., [2010] O.J. No, 469 (8.C.J.), and the Timminco Defondants shortly moved for

leave to appeal,

[22]  On April 22, 2010, Justics McCombs refused leave. Sec Sharma v. Timmingo
Lid,, [2010] O.J. No. 2161 (Div, Ct.).

[23] Between April 2010 and March 2011 depending on their differing perspectives,
Mr. Sharma’s action wes perccived as active of it was perceived as inactive and
inexcusably dormant,

[24]  From Mr. Sharma's perspective during this period, he was energetically engaged
in settlement discussions with the Timminco Defendants, who are Timminco Limited,
Dr. Heinz Schiramerlbusch, Robert Dietrich, René Boisvert, Arthur R. Spestor, Jack L.
Messtan, John C. Fox, Michael D, Winfield, and Mickey M. Yaksich with much less
attention been given to the Photon Defendants, who are Photon Consulting LLC, Rogol
Energy Consulting LLC and Michael Rogol, and to the Defendant Mr, Walsh,

[25] From tbe perspective of the Timmingo Defendants, during the 12 months
between April 2010 and March 2011, they were willing to entertain sottlement
hegotiations but without relieving Mr. Sharma from the risks of not pronaptly advancing
his proposed class proceeding or the risks of not promptly seeking the leave required by
the Securities Aot

[26]  From the perspectives of the Photon Defendants and Mr. Walsh, the proposed
class action has been dorment or inactive since the carriage motion in the fafl of 2009,

[27]  For present purposes, because of how the issues have naowed, it is not
fiecessary for me 10 resolve whose perspective is correct, not is jt necsssary to tesolve
the werits of the finger pointing and the barbs of the compeling lawyers about the
proper carriage of the proceedings,

[28]  For present purposes, what is tmportant is that for whatever reasons, afier the
cartiage motion in the fall of 2009, Mr, Sharma: (a) did not set down his motion to
substitute Mr. Pennyfeather, (2) did not deliver his motion material for leave ynder the



MAR-31-2041 17:01 JUGDES ADMIN RM 170

418 327 b41Y

5

Securities Aet; and (3) did not deliver his motion material for certification under the
Class Proceedings Act, 1993,

{291 For present purposes, what is also important is that avound the end of Febroary
2011, Mr. Sharma and his lawyers recalled that his action involved alleged
misrepresentations made on March 17, 2008, The third anniversary of those alleged
mistepresentations was shortly (o be colebrated und this prompted Mr, Sharma and his
lawyers to request a case confaronce to deal with the prospect that there might be a
limitation period problem in advancing Class Members’ claims.

[30] On March 10, 201 1, there was a cage conference, and I made the folléwing
direction:

This Is & case conforencs to respond fo the pluintlff's request to aceslorate the leave
tmotion under the Swowrvtfes Act und the eortiflcation motion hecause of the possibility of
a limitation period defence beooming availuble, which may or may not be the quse, it
world not be procedurally fair to ifivee to thiz requast. However, cettain steps ¢an be
tuken In the short term that iy address the risk und that noed to be done It any event, I,
therefore, ditect the plaintiff to bring a motion to join new plaintt¥s and to yesk
conditional leave of the cowrt t commonce ah uction undev the Seewritins Act, The
plaintiff's material shal] be delivered before noon on Mareh 14, 2011, Responding
materlals shull be dolivered bufore noon on March [8, 2011, No factums are regulred.
Cross-examinations to take place between Murch 18 and March 23,2011,

1311 The parties followed the direction and also delivered factums, for which I am
grateful, and the motion was arpued on March 23, 2011.

[32]  The factums had the effoct of narrowing the issues, and as I noted at the ontset
of these reasons, the parties focused thoir atiention on the operation of s, 28 of the Clyss
Procaeedings Act, 1992,

[ n i Mr. n ther for Mr. rm

[33]1  As Inoted at the ouiset, the Timminco Defendants and the Photon Defendants
do not appose the substitation of M, Pemnyfeather effective March 25, 2011, provided
that the substitution is without prejudice to their respective rights to assert that both Mr.
Sharma and also M, Penmyfeathor are not or never have bsen an appropriate
representative plaintiff, The Defendant Mr, Walsh takes no position with respect to the
request that Mr, Pennyfeather be substituted for Mr. Sharma.

[34]  Accordingly, T make the following order: (1) Mr. Sharma shall he removed as
plaintiff sffective March 25, 2011 (2) Mt. Pennyfoather shall be added as plaintiff
offective March 25, 2011; (3) the style of cause and statoment of claim shall he
amended accordingly; and (4) this order is withont prejudice to the rights of the parties
to assert or challenge respestively whether M., Sharma and Mr. Pennyfeather qualify as
plaintiffs or representative plaintiffs nnder the Class Proceedings det, 1992, '

P.00B/0IE
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D.  Discussion
A ] J4 P Vi

[33]  I'tum now to the major issue that preoccupied this motion and which concerns
the interaction of s, 28 of Clasy Proceedings Act, 1992 with the limitation period found
in Part XXII1, s, 138.8 of the Securities Act and the Jeave requirement found in

$.138.14 of that Act.

[36] Tuorderto discuss that mmgjor issue, it is also necessary to disouss the interaction
of 5. 28 of the Clasy Proceedings Act, 1992 with the limitation period found in Part
XXIIL1, 5. 138 of the Securities A ¢f, which bars a statutory cause of action for which no
leave requirement is imposed,

[37]  Scction 28 of the Yass Proceea’mg.'v Act, 1992 states:

Limitations

28, (1) Subjent to subseotion (2), any Timitation perlod applicable (v g canse of gotlon
ayserfed in a class poceeding is suspended In favour of u class member on the
commencement of the class procesding and resumes ruiming against the clnss member
when, ;

(8} the member oplk out of the ¢lass proceeding;

- (b) an amendment that has the effect of excluding the member from the elass i
made to the certification order:

(¢} a decertification order Is muds under section 10,
(d) the class procseding is dismissed without an adjudication on the metits;

{¢) the class proceeding Is abandoned or discontinued with the approval of the
eourt; or

(0} the class proceeding is settled with the approval of the court, unless the
setilement provides otherwisg,

Tdem

(2) Where there Is a right of appeal I rospect of an svent deseribed in clauses (1) (a) to
(), the limitation period resumes vuining as soon as the time for appeal has expired
without an appew) belng commenced or as soon as any appeal has besnt finally disposed
of,

[38] Bection 138.8 of the Securities Aet states:

Leave to proceed

138.8 (1) No gction maybe commenced untder seotion }38.3 without leave of the SO
granted upon motion with notice to each defendant, Tho court shall grant leave only
‘whre it I satisfied that,

(a}the action is being brought in good frith; and

P.007/016
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(b) there is a wasonable possibility that the action will be rosolved at trlal in
favour of the phintiff,

Sane

(2) Upon an application under this section, the plaintifl und each defondant shall sorve
and flle one¢ or more affidavits setting forth the materlal faots upon which each intends
to tely. a

Same

(3) The maker of suchan affidavit may be examined on it in accordance with the rules
of court,

Scction 138.14 ofthe Securities Act states:

Limitation period
138.14 No action shulibe connmenced under sootion 138.3,
(4) in the case of misrepresentation in a doounient, Tuter than the earfler of,

(i) three yeaws afer the date on which the document containing the
misrepresentation was first released, and

(1) six months after the issuamcs of 8 news rolease diselosing that leave has been
granted to commence an action under section 1383 or under comparable
legislation in the ofher provinces or ferritories in Canada in respect of the same
misrepresentation:

(b)Y in the case of a misrepresontation in a public oral statement, Jater than the carlier of,

(i) three years afor the date on which the public oral statement containing the
nisrepresentation ways made, and

(1) slx months after the Issuance of a news release disclosing that leave s been
granted to commency un action under section 133,3 or under comparable
legislation in another provines or territory of Canada in respect of the same
mistopresentation; ang -

(o) in the cuse of 8 fallure to make timely disclosure, later then the earlier of,

{i) three years afler the date on which the requisite disclostire was required fo be
made, and

(it} six months afier the Issuance of 8 news relense disolosing that leave hns bean
granted to commence an actlon undor scction 1383 or under comparable
logistation in anciher provinee av fervitory of Canada in respect of the same
‘failuee to rake timely disclosurs,

Section 138 of the Securities Aci, which is applicable to the cause of action set

out in &, 130 of the Act states:

Limiration periods

138. Unless otherwise provided in this Act, no action shall be commenced to enforce a
tight ereated by this Part mere than,

P.008-016
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(W) in the cate of an action for ressission, 180 days afler the date of the
transaction that gave rise 1o the cause of action 3 ot

(b) in the ¢ase of any action, other than an ackion for rescisslon, the carlier of,

(1) 180 days after the plaintiff first had knowledys of the facts giving rise
to the eanse of action, or

(i) three years afier the date of the transaction that gave rise 1o the cause
of action.

b. Competi nts. licat] 0 2

Eroceedinigs Act. 1992

[41]  Relying on my decision in Coulson v, Cltigroup Global Markets Canada Ine,,
-2010 ONSC 1596 and of Justice Winkler and of the Cowt of Appeal in Logan v.
Canada (Minister of Hedlth), [2003] 0.J, No. 418 (3.C.1), aff’d (2004), 71 O.R. (3d)
451 (CLA.), which judgments, I will discuss Jater, M. Sharma argues that the Jimnitation
period in s 138.14 of the Sucwrities Act was suspended by s. 28 of the Class

Proceedings Act, 1992,

[42]  Mr. Shamma’s argument is that: (2) .28 (1) of the Class Proceedings Act, 1992
suspends any limitation period applicable to a cause of action asserted in a class
praceeding; (b) $.138.3 of the Securities det is a cause of action; (¢) ,138.8 of tho
Securities Act Is a limitafon period applicable to the s, 138.3 cause of action; (¢) the
8.138.3 cause of action has been asserted with the commencement of M. Sharma’s class
proceeding because the action is mentioned in the statement of claimy; therefore, sinco
5.138.8 is a limitation period applicable to a cause of action assorted iu 8 olass
proceeding, the limitation period was suspended on May 14, 2009 when Mr. Sharma
commenced his proposed class action. (The suspension will end anpd the lim
period will resume running when one of the events Nsted in s, 29 (1 @ o @ is

satisficd.)

[43]  The Defendauts connter-argument is that s. 28 (1) of the Class Proceedings Act,
1992 does not apply to protect Mr. Sharma’s 5, 138.3 eause of sction from the operation
of the ¢. 138.14 limitation period, because the s, 1383 cause of action has not and
canfot be asserted in the olass proceeding until leave is granted under s, 138,14 of the
Act, which has not yet owewred. The Defendants submit that the Part XXII.1 claim

cannot be asserted because it has not been cotnmenced,

[44] During the course of the argument, T asked the Iawyers for the various
Defendants if there was any way that a plaintitf in o proposcd class action who wished
to assert a claim wnder Part XXIIL1 of the Securitivs Act could stop the running of the
limitation period short of obtaining leave under 5. 138,14 of the Securities Avf, The

answet was a categorieal no,

[45] It was the Defendants’ categorical submission of the Defendants that a Part
XXIL1 cause of action cannot be asserted in a proposed class action without leave

having being granted unders, 138,14 of the Securitios Aot

416 327 B417
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[46] I asked this question about the manner of pleading becanse I wanted to
determine whether the Defendants were making a technical axgument that Mr, Sharna
had not asserted his Part XXIIL1T cause of action because of the particular moanner in
which his pleading refers to or mentions the Part XXIIL1 cauge of action. Thus, I asked
whother s. 28 of the Class Proceedings Act, 1992 would have been triggered and the
limitation period suspended, if para. 2 (&) of Mr, Sharma’s Stateient of Claim read:

2. The Flaintiff elalms on hls own behalf and on behnlf of ather Class Members: ...

(o) the right of sction provided for in Parl XXIIL1 of the Seeurities Ac.l, R.B.0.
1990, o. 8,5.

[47]  The answer I received was that there was no way that a plaintiff can assert a Part
XXTIL1 cause of action without leave having been first granted under 138.14 of the
Securitiey Act,

& nd Discitssion

[48] I begin my analysis and discussion by saying that I agree with Mr, Shamma’s
argument and I disagrea with the Defendauts® avgumsnt,

[49] To cxplain why [ disagree with the Defendants® argument, T begin by notmg two
problematic consequences of their argument.

[50] First, it follows from the Dofendants' argument that the interpretation and
operation of s, 28 of the Class Proceedings Act, 1992 becomes inconsistent. On the ong
hand, by its express terms, s, 28 applies to “any Hmitation petiod applicable to a cansc
of action” but on the othsr hand, mder the Defendants’ infetpretation, s. 28 does not
apply 10 a cause of action under Part XX111.1 of the Securities Aet.

{51] Under the Defendants’ interpretation, s, 28 does nol have any meaningfl
operation for causes of action that have a leave requitement under Part XXIIL1.
Visuslize, the Defendants argue that before leave is obtained, there is nothing that can
be pleaded that would trigger the operation of s, 28, but after leave is obtained, whatever
is pleaded will either be timely and (oll the Hmitation period without ttiggering s, 28 or
the pleading will come too late because the limitation period will not have been
suspended, Under the Defendants® argument, despite its exptess language applying to
any eause of action, 5. 28 does not apply to causes of action that requirs leavs,

[521 A second problematic consequence of the Defendants® argument and
interpretation of s, 28 is that 8.28 can apply to suspend the threc-yeat absolute limitation
period for causes of action under Part XXHI (for the primary market), but s. 28 does not
apply to suspend the three-year absolute linitation period for causes of action under
Part XX111.1 (for the secondary market). I see no sense or justification for interpreting s,
28 to operate for Part XXIIT causes of action bui not Part XXIIL.1 causcs of action, and,
in ray opinion, the Defendmnts did not offer an explanation.
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[33]  The Legislature intended both Part X XTI and also Part XXII1.1 causss of action
to be advanced in a timely way, and an absolute limitation period applies to both, and
the Legislature added a leave requitement for Part XXIIL1 cuuses of action. The leave
requitement, however, serves a differont putpose than the (emporal purposes of a
limitation perjod,

[54]  The leave requirement sorves the gatekeepor, gualitative, of substantive PUrpose
of baming frivolous and abusive chaims (so-called strike suits), and the lcave
requirement is never suspended. In other words, there is no reason to remove Part
KXILI causes of action from the Operation of 8.28 of the Cluss Proceedings Adet, 1992
because of the leave requirement that will remain operative in any cvent.

(551 In still other words, 5, 28 applies to suspend the lemporal filter of “uny Hinitation
period” and the existence of additional substantive filters, which will be applied in any
event is not a reason to diminish the operation of 5. 28 of the Class Proceedings A,

1992,

[56] The existence ofa leave requirement is 4 distinetion without a difference to the
operation of 5. 28 of the Cluss Lroceedings Act. Had Mr, Sharma sought leave for his
Part XXIIL.1 cause of action before he commenced his class proceeding, he would have
had to satisfy the Alter of 5. 138.8 of the Securities Act, And, in the case at bar, having
commenced his class proceeding, he still nyust subjeet his Part XXI1.1 cause of action
to the filter of s, 138.8 of the Securitios det,

[57]1 It escapes me why the existence of a leave requirement that will be nnaffected
by s. 28 of the Class Proceedings Aet, 1992 should be a distinction that would
differentiate the operation of 5. 28 as the Defendants would have it, The Defondants
bointed out that the Jeave requitement was a distinctive feature of some causes of
action, but they never explained why this distinction should made a difference to the
operation of 5, 28 of the Clusy Proceedings Act, 1992,

[58] Returning to the language of 5. 28 and other weiknesses of problams with the
Defondants’ argument, i is important to always keep in mind that 5. 28 of the lass
Proceeding Aet, 1992 speaks about “a canse of action asserfed in a class procesding”
while, in contrast, the leave requirement of 5. 138.8 of the Secyrities Act does not speak
about “asserting a cause of action” but rafher speaks about the commencement of the
cause of action; that is, under 5. 138.8, "no action may be commenced ... without

leave™,

[59] The important point to keep in mind is that the legal problem js that of
interpreting s. 28, which applies to suspend tomporal bars to causes of action, and the
logal problem is not how s. 138.8 should be interpreted to apply to a different
substantive qualitative bar(o a cause of action,

[60)  Given that a cause of action exists before litigation is commenced and given that
limitation periods begin to operate with the existence of the cause of action precisely to
require the timely commenceinent of litigation, the “assertion of a cause of action” dees

P.011/0186
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not depend upon the commencement of litigation ag the Defendants’ argurnent would
have it. The Defendants’ argument is that a Part XXIIL1 action carmot be asserfed in a
class proceeding until after leave is granted. This argument conflates (he assertion of a
oause of action with the litigation (the action or application) that enforces the cause of

achion,

[61] To make this last point, I vetumn to the Defondants’ categorical assertion that
there is no Part XXIIL1 ¢ause of action that could be asserted in a statement, of claiwa of
a class proceeding beforc leave was granted under . 138.8 of the Securities Act. Thus,
under the Defendants’ argument without Jeave having been first pranted under s. 138.8
of the Securitles Act, the pleading “The Phintiff claims the right of action provided for
in Part XXTIL1 of the Securities Aer™ would wot be the assettion of a cause of action,
However, In my opinion, clafming the right of action provided by Part XXIIL1 is to
assert a oause of action in a class proceeding regardless whether leave has been granted
ot not under the provisions of the Securitiey Act.

[62] In still another problem, the Defondants’ argument defeats the putpose of s. 28
of the Class Proceedings Act, 1992 which brings me to my judgment in Coulson v.
Citigroup Global Markeis Canade Ing,, which concemed whether a suspension of a Part
XXUI cavse of action wunder s, 28 of the Cluss Proceedings Act, /1992 had come to an
- end and the Hmitation period had resumed mnging,

[63] In the context of the operation of a cause of action that did not have a leave
requiremnent, I discussed the purpose of s. 28, In the casc at bar, the Defendants would
have it that the rationale for s, 28 that applies for causes of action without leave does not
apply to canses of action for which leave is requived, Once again, T disagree with the
Defondants; the difference that the Defondants rely on is u distinction that does not
make a difference to the tationale for s, 28 of the Cluss LProceedings Aet, 1992,

[64] In Cowlson, 1 explrined the rationale bohind . 28 for Part XXIII causas of action
and, in my opinion, the same rationale applies to Parl XXIIL1 claims for which leave is
an additional requirement. In pavagraphs 43 fo 45 and 48 to 50, I stated (with new
emphasis added):

43. The Ontario Law Reform Commission in chapter 17 in its Raport on Class Aetlons
(Toronto: Ministry of the Attorney General, 1982) discussed the relationship between
limitation periads and class actions and asked the question of what would bs the cffect,
If any, of the putative plintiff commencing an agtion bafore the expiry of the limitation
perlod for his or her couss of action on the limitation puriods of the claims of the
putatlve clnse members, The Commission asked whather Hme would ceast to run for the
individuul clalins and ifso, when did this ocour: upon the commencement of the clags
actlon; upon the granting of eertification; or, upon the filing of a motlon lo intervene?

44. The Commission deolded thut statutory guidance was requlred to answer these
Questions and that puidince was also requived to answer the question of when the
limitation petlod, if suspended, would resume running against absent class memberg,
The Commisston explained the policy behind what would become s, 28 of the Clagy
Proceedings Ael, 1992 atpp, 779-80 of its report, as follows:

P.CGi12-018
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[TIhe Commission sees the main policy objectives of olass uctions to be judicial
cconomy and inoreascd access to the courts. A general ruls that the
commencement of a class action_suspends the ronning of limitation periady

agaiugt absent elass membors, whether certificution is granted or denjed, would
serve to promote the most officient use of judiein] resources, If the

commengoment of a olass sction did wot have (his offect, absen olass mombers,
where a clags suit iy filed shortly prior to the expiration of the statutory lmitation
period, would be forced Lo ingtitute precautionary jndividual actions or to file
formal motions to intervene as paries in order to preserve thelr legal rvights,

Moreover, even where, ut the flling of a olass action, the running of the limitation
period had only commenced, protectlve measures would still be encouraged,
Absent cluss members would be unsure whether certification would be granted
ond, in addition, they would be unable fo ascertaln with curtainty the thne that
would clapse between the filing of the sult and fhe final resolution of the
certification motlon, particularly bsaring in mind the possibility of appeal
proceedings. In our view, such a result would be In diceet contradiction to the
olass uotion gonls of efficiency and economy of litigation,

It ia alyo apparent that this uppronch would militute agalnst the policy of
increased aecess o the courts and the vindication of smull clahms, It would be
uneconomioal for absent class membyrs with indiyidoally noprecoverable claimg
to ineur the axpenss of Hling yrecautionar mofigns {o intervene. Furthermore,
requiring absent class members so to act wonld Rustrats one of out fundamental
recommendations. In chaplor 12, we recommend that class members should not
be required to opt Jn to a class suit prlor to a determination of the eommon
questions I order to protect thelr right to particpate Ih a favourable Judgment.
For the rensons advanecd in support of that recommendation, we me of the
opinion that a class member should not be réquired to Indieats formally his
participution ina putative class action In order 1o avoid the adverse offects of the
runnng of a stutute of limlitations.

Tt seems ocloar to the Commisslon that the approach that would most clearly
further the pollsies underlying class actions would be one that ealled for a
penewal suspension of the limitation period upon the commencement of an action
in class form, ...,

43, Thus, having regurd fo the access o justice polictes of a ¢lass action regime, the
Ontarto Law Reform Commission reasoned that, putatlve class members injured by a
mass wrong should be entitled to wait and see whether 4 eluss action would be available
to them without four of the expity of & limitation petiod. Further, putatlve class
members should not have to take steps to provent « limitation period from batrlng
individual causes of uclion that might turn out fo be necessary i o class actlon was
determined to be unawilable. Thus, the Commission recommended that limltation
periods should be suspended with (he commencement of a class aotion unti! the
uvailability of a class actlon was dotermined. This rccommondation hag been
implemented by s, 28 of the Cluss Proceedings Aei, 7992 that provides that: Yany
limitation period epplitable to o cause of action usserted in & class proceeding is
suspended in favour of s class member on the commencement of the class proceeding
and yesumed running agiinst a class member when ..

48, 1 take the Ontarig law Reforit Commission to be recommending the proposition
that if a putative olnss member's cause of action 35 expressly mentioned in the statement
of clalm of & proposed ¢lass action, then that etuse of action §s snspended until the

suspenslon js liled by certaln cventy, including a dotermination that dismisses the

asserted aause of action without a determinatlon of its merits. ...

P.013-0186
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49. The purpose of's, 28 of the Class Proceedings Acr, 1992 Is to proteet class mombers
from the operation of fimitation perfods wntil it has been defermined whether class
members may obiait sceess to justice through membership in a gl proceeding as an
alternative 1o ebtaining access to Justlce by pursuing individual actions. In the sbsence
of 5. 28, ¢lass members would have to commence a multitude of individual actions and
then, 1f a class action was certified, the class members who have the cholce of opting
out or of ubandoning or having their individual actlons stayed, The operation of 3, 28
tnakes It wnnecossary for class mentbers to commence multitudes of Indlvidual claims
by protesting them fiom the operation of fimitatlon periods until it fs determined
whether they actually have the option of membership in a class prooseding that
metittons their ¢laim,

0. Lwould not read into 5. 28 of the Class Procucdings Act, 1992 any qualification to
the language "a gange of action asserted in & elags proceeding.” I the case at har, a s
130 cluim was asserted on behalt’ of fhe class members identificd i the statement of

clain in a proposed clss proceediug, in my opinion, s. 28 temporarlly or conditionally
suspended the ranning o f the Himitation perlod I respect of that claim,

[65) In Logan v. Canada (Minister of Health), [2003] Q.J. No, 418 (S.C.J.) at para.
23, aft’d [2004] Q.J. No. 2769 (C.A.), Justice Winkler deseribed the purpose of s. 28 of
the Class Proceedings Act as follows:

wo The CPA is remedil logislation aimed ot providing Judlclal economy for the court
systein and aceass Lo thut system for plalntiffs with non=cconomie clalms, If potentisl
olass membors are forced to commence individunl actlons white awyiting certification
of class progeuding to protect Individual limitation perlods, it would defeat these
purposes. The court systom could be potentially burdened with volames of eluims, all of
which would be redundant should the procesding be certified as a class procceding,
Further, requiring each class member to file an Indlvidual olaim could go 3 lohg way
toward eliminating tho economic advantage of olass proccedings for any class momber
with a small claim,

[66] During the courss of argument, I asked the Defendants’ lawyers whether they
agreed that a practical consequence of their argument was that putative class members
with causes of action under Part XXIIL1 would have (0 commence individual leave
motions to protect their claims from the operation of the absolute three-year limitafion
period regardless of whether the Part XXIIL1 cause of action was mentioned in the
proposed elass action. They agreed that this was true, which I took to be g concession ot
a submission that the pumposes of s, 28 of the Class Proceeding Aet, 1992 protecting
¢lass members from the operation of limitation periods until it could be determined
whether there was a viable class action did not apply when the proposed cause of acfion
was for misrepresentations in the secondavy market,

[67)  With respect, it seems o Inc, thal the distinction between these two statutoty
causes of action; namely, that one is actionable without Ieave and the othet is actionabls
only with leave, does not and should not make a differonce to the interpretation and
operation of 5.28 of the Cluss Proceedings Act, 1992, The purported distinction between
Part XXI and Parl XXII1 canscs of action should not require putative class membets,
be they a single soldier, 2 platoon, or division, to go on the mawch to seek leave to
commencs an action under Part XXIL1 of the Securitles Act once a class action
mentioning the Patt XXII7.1 claim has been commenced,

P.014-016
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B Conclusion

[68] For the above weasons, I grant Mr. Sharma’s motion for the joinder of M.
Pennyfeathet, and I declare that in the case at bar the limitation period in s. 138.14 of
the Securities Act, R.S0. 1990, 5. S5 is suspended pursvant to s, 28 of the Clgss
Proceedingy Act, 1992,

[69]  With respect to costs, it is my opinion that the ¢osts of this motion should be in
the cause,

[70]  To be blunt, this motion was brought either because the Defendants were wrong
about the operation of s. 28 of the Clags Proceedings Act, 1992 and My, Sharma was
unsure about whether the Defendants were wrong, or because M. Sharma was unaware
or nnsure about whether s, 28 of the (lass Proceedings Act, 1992 was available to
protect Class Members fiom what appeared to be a possible limitation period problem.
In my opinion, the fairest costs award in these circumstances 1s to order costs in the

Ciise,

[71] Finally, il is time for al] the patties to move both the leave motion and the
certification motion forward, The parties should settle on a timetable, failing which a
case conference should be aranged to set a timetable,

Perell, J.

Released; March 31, 2011
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