TAB J




N
This is Exhibit....... g K referredt in the

afiidavit of......\ | .. ¢\¢y }.".».&..Q&q ............... LS
Sworn before me this........ ‘g%ﬁ\. ............




L] . . : - |\ - N
AMENOED THIS PURSUANT TO b * :
MODIFIE GF ﬂ‘g %LLCONFOHMEMENTA ' 4

] BULERA REGLE 26.02 | )

WDER,OF M5 Pe e WU
L'ORDONNANCE D T
DATED/PAITLE 5, YAeoiedh 2\ {7ol) |

Coutt File No, CV-09-378701-00CP

" LCCAL REGISTA oo S——— ONTARIO
SUPERIOR GQWS%%’;;%E oe 9 SHEERIOR COURT OF JUSTICE

BETWEEN

ST, CLAIR PENNYFEATHER
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TIMMINCO LIMITED, PHOTON CONSULTING LLC,
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AMENDED STATEMENT OF CLAIM

TO THE DEFENDANTS

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the plaintiff,
The claim made against you is set out in the following pages.

IF YOU WISH TO DEFEND THIS PROCEEDING, you or an Ontatio lawyer acting for you
must prepare a statement of defence in Form 18A prescribed by the Rules of Civil Procedure,
serve it on the plaintiff’s lawyer or, where the plaintiff does not have a lawyer, serve it on the
plaintiff, and file it, with proof of service in this cowt office, WITHIN TWENTY DAYS afier ,

this statement of claim is served on you, if you are served in Ontario.

If you are served in another province or territory of Canada or in the United States of
America, the period for serving and filing your statement of defence is forty days, If you are
served outside Canada and the United States of America, the period is sixty days.

Instead of serving and filing a statement of defence, you may serve and file a notice of intent



9.

to-defend in Form 18B prescribed by the Rules of Civil. Procedure. This will entitls you to ten
mote days within which to serve and file your statetent of defence,

IF YOU FAIL TO DEFEND THIS PROCEEDING, JUDGMENT MAY BE GIVEN
AGAINST YOU IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU, IF
' YOU WISH TO DEFEND THIS PROCEEDING BUT ARE UNABLE TO PAY LEGAL FEES,
LEGAL AID MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID

OFFICE,

IF YOU PAY THE PLAINTIFF’S .CLAIM, and $5000.00 for costs, within the time for

serving and filing your statement of defence you may move to have this proceeding dismissed by
the court. If you believe the amount claimed for costs is excessive, you may pay the plaintiff’s
claim and $500.00 for costs and have the costs assessed by the coutt,
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DEFINITIONS
The f‘offowing definitions apply for the pwpose of this Statement of Clain:

1.

(&

(b)

©

(d)

(®)

®
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()

@

)

x)

4y

“March 2008 Press Release” means Timminco’s press release dated March 17,

2008

“Mareh 2008 Conference Call” means the “conference call conducted by
Timminco with investors and analysts on March 17, 2008;

“2007 Annual Information Form® means Timminco’s 2007 Annual Information
Form published on SEDAR on Match 28, 2008,

“200;7 MD&A” means Timmineo’s Management’s Discussion and Analysis for
Fiscal Year 2007 published on SEDAR on Maich 28, 2008;

#2007 Annual Report” means Timminco’s 2007 Annual Report published on
SEDAR on March 31, 2008

“Ploton Report® means the report of Photon Consulting dated May 8, 2008;

“2008 First Quarfer Results” means Timminco’s fitst quatter vesults published
on May 8, 2008;

“May 8, 2008 Press Release” means the two Timminco press eleases dated May

8, 2008 announcing %he~T1mmmco s 2008 First Quarter Results and the Phoion

Report;

“May 8, 2008 Conference Call” means the conference call conducted by
Timminco with investors and analysts on May '8, 2008;

“MD&A Q1 2008” means Timminco’s Management’s Discussion and Analysis
for Fiscal Year 2007 and First Quarter 2008 published on SEDAR on May 13,

2008;

“May 1314, 2008 Conference Call” means the conference call conduoted by
Timminco with investors and analysts on May 4314, 2008; and,

“May 29, 2008 Conference Call” means the conference call conducted by
Tm}mmco with investors and analysts on May 29, 2008.

0



| 10

RELIEF SOUGHT
2. - The Plaintiff clatms on his owi behalf and on _behalf of the other Class Members (ag

defined below):

(8  anorder putsuant to the Cluss Proceedings dct, 1992, 8.0, 1992, ¢. 6, (‘CPAY)
certifying this action as a class pioceed g and appointing him as 1ep1esentat1ve

plaintiff}

(b)  adeolaration that the Defendants are liable for the Misrepresentations (as defined
below) made during the Class Period (as defined below):

(6)  adeclaration that the Misrepresentations were made negligently;

(d) " a declaration that Timminco is vicariously Hable for the acts and/or omissions of
the Individual Timminco Defendants ( as defined below);

(¢)  anorder allowing the Plaintiff to amend this Statement of Claim to assert the right
of action provided for in Part XXIIL1 of the Securities det, R.8.0. 1990, ¢. 8.5

(“Securities Act™);

(f)' damages in the amount of $520,000,000,00 or such other amount as this coust
finds appropriate at the trial of the common issues o at a referénce or references;

) punitive damages in the amount of $20,000,000.00;

(h)  an order dnectmg a 1efe1ence or gmng suoh other directions as may be necessary
to determine issties not determined in the telal of the common issues;

o pm»;udgement interest and post-Judgement inferest, compounded or pursuant fo
sectioﬂs 128 and 129 of the Courts of Justice Act, R.8,0.1990, ¢, C.43;

()  costs of the action on a substantial indemnity basis or In an amount that provides
full mdemmty,

k)  costs of notice and of administering the plan to distribute the recovery in this

actlon, pursuant to section 26 (9) of the CPA-Class-Prosecdings Ach1992,-5:0:
—1992—e~6—ph!s-apphea%}e—ta%9 and, :

)] such further and other relief as this Honourable Court c'[e ems just,
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THE PLAINTIEF . :

of-the-Defondants' Misrepresentations:

3, The Plaintiff St. Clair Pennyfeather resides in the Cliy of Toronto, in the Province of

Ontarlo, My, Pennyfeather purchased 'ghares of Timminco during the Class Period and suffered

losses as a result of the Defendants® Misrepiesentations.

THE DEFENDANTS

4. Timmineco Lid. (“Timminco®) is a cotporation continued under the Canada Business

Corporations Act on July 23, 1980, which carries on the business of the production and
maiketing of various metals, alloys and silicon, The Company’s business involves the

production and marketing of solar-grade silicon for the solar photovoltaic energy industiy,

3 Timmineo’s wholly-owned subsidiaty, Bécancour Silicon Inc, (“Béeancout™), condueis

Timtninco’s silicon production business and operates the BécancourPlant, a solar-grade silicon

production facility in Bécancour, Québec,

;zl PthEii GEHSHH'H?% LLC E“PI]E%EH QBHSH}HHE”) i.S a EEHSHWH’] %Eﬁi‘ﬁ‘l ‘3358@ 1"]3‘ BES@EH, %!{d
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mﬂ%ﬂ%ﬁeﬁ&ﬁw&—m&%&—eﬁh&&&#ﬂw
H%W&W%MW&W&%&%
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6, Dy, Heinz Schimmelbusch (“Schimmelbusch™) is an individual resident of Pennsylvania,
US.A, and scrved as Chief Exeoutive Officer and Chairman of the Board of Directors of
Timmineo during the Class Petiod.

7, Robert bietrich (“Dietrich”) is an individual resident of Ontatio, and setved as the

Executive Vice President and Chief Financial Officer of Timminco during the Class Period.

8, René Boisvert (“Bolsvert”) is an individual resident in the Province of Quebec and served
as the President — Silicon of Timminco and was the President and Chief Executive Officer of

- Bécancowr since 2004 and during the Class Period. Prior to that, Boisvert held various positions

and offices with Bécancout, including President and Vice President — Operations & Technology.

9. The remaining defendants (Arthur R, Spector, Jack L., Messman, John C. Fox, Michael D,
Winfield, Mickey M. Yaksich and John P. Walsh) {eellectively“Directors)}-were directors of

Timminco at all matetial fitves,

10.  Byvirtue of their posttions as senios officers and/or ditectors of Timminco, thedndividual

defendants-(Sehimamelbusch;-Districh-and-Boisvert)-and-Direstors Defendants Schimmelbusch

Diettich, Boisvet, Spector, Messman, Fox, Winfield, Yaksich and Walsh (collectively, the

“Individual Timminco Defendants”) had actual, implied or appavent authority to act and speak on

Timminco’s behalf prior to and during the Class Period.

[—y
L

™~



-9

11, Michael Rogol (“Rogol”) is an individual yesident of Boston, MA. Rogol was the

Managing Director of Photon Consulting and was responsible for reviewing and reporting on

Timminco’s operations through Photon Consniting LLC (“Photon Consulting”) and Rogol

Energy Consulting LLC (“Rogol Energy™),

12, Both Photon Coqsulthm and Rogol Energy ate consulting firms located in Boston, MA.,

providing research and analysis to the solar power J'ndusu‘y.. Rogol, Photon Consulting and

Rogol Energy (céilecﬂveiv'. the “Photon Defendanis”) ate experts within the definition of s.

138.1 of the Securiiles Act,

THE NATURE OF THE ACTION
13.  Timminco Ld-(“Fimmineo™-orthe “Company®) is a publicly-traded company, Its shares

trade on the Toronto Stock Exchange under the symbol TIM,

14, Until early 2007, Timminco’s princlpal business involved the production and marketing

of alloys for industrial applications, Iis securitles were trading at Jess than $1.00 per share at that
time,
15, Beglnning in March of 2007, Timminco announced that its wholly owned subsidiary,

Bécancour Silicon-tnes-{(Bdeancous), had entered into a seties of commercial contracts to supply

high purity silicon to solar celt manufacturers, Timminco stated that Bécancour had developed a
propristary “patent-pending process”, which allowed it to produce solar-grade silicon for supply
to the rapidly growing solar voltaic energy industry, Timminco announced that In response to

the high demand for its product,-it would begin to ramp up production by the end of 2007,
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16,  Asis patticularized below, fin early 2008, the-Defondants-began-to-deseribe Tlmminco,

with the authorization, permission or acquiescence of the Individual Timminco Defendants,
began to issue statements that described the company as “a leader in the production and

marketing of lightwelght metals, specializing in solar grade silicon”;, and These statements

represented that # Timmineo was able to process “metallurgical grade silicon into low cost sofar

grade silicon for use in the manufacture of solar cellsy” iPhe—Defendaﬂts-alse—pubhehL&tated and

that Timminco had a competitive advantage over othez solar-grade silicon producets because of

its proprietary technology and production-capabilities,

17.  The Photon Defendants were experts refalned by Timminco who imade specific
representations-about the promise of Timminco’s solar silicon production technology,

18,  As-is-partienlavized below{These statements by—the—D&fendaﬂ%s were made in press
releases, conference calls, Core Documents as defined in section 138.1 of the Securities Act

(¥Core Documents™), Publiec Oral Statements as defined in section 138.1 of the Securities Aot

(“Public Oral Statements™), and other documents that would reasonably be expected to affect the

market price of Timminco shares, The shave price was actificially inflated as a result of the
Defendants’ misrepresentations.

19,  The Defondants® staternents affected the market price of Timminco shares between the

period from March 17, 2008 through November 11, 2008 (the “Class Period™),

CLASS DEFINITION
20, The Plaintiff brings this action on behalf of all persons, othet than the Bxeluded Petsons

(as_defined below), who acquired securities of Timminco during the Class Period (“Class

Membeis”), The class excludes Timminco’s past or present subsidiavies, officers, directors,
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affiliates, legal representatives, heirs, predecessots, successors and assigns, and all members of -

the individual defendants® families, and any entity in which any of the individual defendants has

or had a controlling interest (“Excluded Persons™),

21, As partioylavized below, all of Tihe Defendants’ statements made statements, or

authorized, permitted or acqulesced in the yelease of statements, during the Class Perigd that

Timminco had a competitive advaniage in the production of solar-grade silicon, as well as

released, or anthorized, permitted or acquiesced in the release of statements of revenue, future

estimates of production volume, margins, and profits from that business, which were materially

false and misleading. All of Tthe Defendanis’ omissions to state duting the Class Period that the

Company’s solar-grade silicon production process was not capable of producing silicon at
quantity, cost, and purity levels consistent with Compe“my statements, and that such problems
would havé detrimental ei;fects on revenyes aﬁd pr;)fits, were also materially false and
misleading. Those statements and omissions (collectively, the “Misrepresentations”) were

mistepresentations within the meaning of 5, 138.3 of the Securities Act. The Misrepresentations

were made negligehtfy and recklessly and without regard for the fruth of their contents,

22, The Plaintiff seeks damages in an amount equal to the losses that he and the other Class

Members suffered as a vesult of purchasing or acquiring Timminco securities duting the Class

Period.

TIMMINCO’S DISCLOSURE OBLIGATIONS.

23,. Timminco is a reporting issuer in Ontario and as such, putsuant to the Securities Act, and

as-sueh-Timmineo is:

{3)  requited o file on SEDAR and deliver to the Company’s security holders:
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(i)‘ annyal financial statements and MD&A within 90 days from the end of its
fast financial year, pursuaﬁt to seetions 78 and 79 of the Securities Act and
. sections 4.1-4.2 and 5.1 of National Instrument 5{-102, as the case may

be;

(i)  quatterly interim financial siatements and MD&A within 45 days of the -

end of each interim period putsuant to sections 4.3-4.4 and 5.1 of National

Instroment 51-102; and,

(b)-  subject to the continuoys disclosure provisions of Part XVIII of the Securiries det
in accordance with section 1(1) of the Securities Act,

24,  Timminco Is also a “responsible issuer™ in accordance with section 138.1(1) of the
Securities Act and is therefore subjeot to civil liability provisions for secondary market disclosure

of Part XX 1 of the Securities Act,

THE SOLAR-GRADE SILICON INDUSTRY

25, Solar cells are used to produce solar energy. The key component in solar cells is high
purity siticon, called “solar-grade” silicon, defined as at least 99.995% (5-nines) pure, Ultra
pure silicon (between 99,99999% or 7-nines and 99,9999999% or 9-nines ﬁln‘e), known as
polysilicon, has been manufactured for use in the semiconductor industry for many years. This
polysilicon is actually too pure for solar energy applications, and solar cell manufacturers must
inorease its conductivity by‘ adding impurities, fypically boron and phosphorous. The productioh

of polysilicon requires significant capital investment and eneigy costs,

2,6_._ Other methods for creating solav-gvade silicon exist, One of these methods involves the
conversion of metallurgleal silicon directly into solar-grade silicon. Although this method has
been known and understood in the industry for many years, no process fas vet been created

whereby it can be applied on a cost-efficient commercial scale.

N

J
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It a press selease dated March 15.0f 2007, Timminco announced that it had developed a

participants,

THE MISREPRESENTATIONS DURING THE CLASS PERIOD

The March 2008 Press Re[eage

28,  On March 17, 2008, Timminco issqed the March 2008 'Press Releaso announcing its
results for the fourth quarter and fiscal year ended December 31, 2007. The March 2008 Press

Release is a docurnent that would teasonably be expeoted to affect the market price of the shares

in Timminco.

2.

The March 2008 Press Release states:

- Fiscal 2007 was a year of {ransition for Timminco as we focused on establishing

production and .securing our first customer contracts in our solar-grade silicon
business, while at the same time positioning our silicon metal and magnesivm
businesses for improved performance going forward,” ssid Heinz
Schimmelbusch, Chaliman of the Board and Chief Executive Officer of
Timminco, “In December, less than six months after breaking pround on our
3,600 metrie ton solar-gtade silicon facility, we commenced production and now
have all three lines operating. Bofore year end, we had also seoured four long-
term contracts that commit us to supply up to 6,000 metric tons per year of solar-
grade silicon beginning in 2009, Based on our success to date, as well as a strong
pipeline of prospeotive cusiomers, we made the decision last month to expand our
production capacity to 14,400 metric tons annually. Looking ahead, we arc firmly
focused on leveraging owr position as a low-cost producer of solar-grade silicon
to capitalize on the fremendous opportunity in the high growth solar photovoltaic

enetrgy industry. :

[Emphasis added]

30,

“was a low-cost producer of solar grade silicon™, and furthey misleadingly implied that it was

capable of producing solar-grade silicon with commercially acceptable imptirity composition,

The statements made in the March 2008 Press Release mistepresenied that Timminco

'Tr.-?

)i
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" aud of producing same at the quantity and cost as set out in the March 2008 News .Release, and

* accordingly, these representations were Misterpesentations Mistepresentations,

The March 2008 Conference Cull
31.  Onorabout March 18, 2008, Schimmelbusch conducted the Match 2008 Conference Call

- with analysts and investors wherein he made statements relating to the business, opetations and

affairs of Timminco, These statements constituted Public Oral Statements, and included the

following:

In the coming years, the growth of sofar energy industry is expecied to experience
significant growth. We believe that we are well positioned to be a leading

supplier of solar-grade silicon to solar wafer and cell manyfacturers.

Eaely in 2007 production began at our solar-grade silicon pilot facility, and by
March we had secwred our first commercial contract, We fol]owed shortly

thereafter with our second contract in April.

In July 2007 we broke ground on our new ihwee-line solar-grade silicon
production facility, Less than six months later, in December, our first production
line was up and running, and we had secured two mote sales coniracts, We are
now coftracted to supply wp to 6,000 metric tons of solat-grade silicon per yeat,

begmmng in 2009 to four key customers,

In February 2008 our second line was in production, w:th 1he start of the third line
by the beginning of March, Given the matket acceptance of our material, several
weeks ago we annouticed that we will further expand our annual solar-grade
silicon production capacity to 14,400 metric tons, I wilt elaborate on this later.

Purity and the composition of impurities are key specifications for the
manufacture of solar cells and modules. Each [si¢] in 2007 we achieved a purity
level of five 9s, generally considered to be the minimum requirement for the-

manufactute of solar cells.and modules,

Over the course of the year we continued to imptove the putity composition at
this level in order to expand our base of potential customers and: command higher
market price. By year end we achieved an impurity composition at the 99.999% .
level of 0.8 parts per billion of boron and less than 3 paris per million of

phosphorus, which is a szgmﬁcaut milestone.

) % %

15
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We ate proud of our achievements in 2007 and believe that fiscal 2008 holds
significant promise as we continue to build our solar-grade silicon business.

"Clearly we are not satisfied with our financial performance in 2007, Looking
ahead, we see greal opportunily and leverage on our solar silicon business to

capitalize on high-growth opportunities.

‘While we see strong prospects for our magnestum business to return to health and
our aluminum wheels investments as I stated before, our greatest opportuniiy for
Suture growih lies in our silicon division, particularly the solar-grade silicon
component of the business. We believe that this is a great iime to be in business of

silicon.

% % %

Our historical silicon business with more ‘than three decades of experience is
already a North American leader in the manufacture of silicon metal and
ferosilicon products. We have an annual production capacity of 50,000 metric
tons, We supply to four of the woild’s major silicon and polysilicon

manufaciurers.

We believe that strong results in our historical silicon business will be diiven by
favorable market conditions, in patticular the rising price for silicon. But even
more promising than price recovery is owr eniry into the production of solar-
g ‘ade silicon, which will provide {tremendous wupside. We will transition
increasing poitions of our output from our historical silicon business to supply our

solar-grade silicon operations.

* * %

The solar energy industry is still in its relative infancy, so there ate no entrenched
suppliets of solar-grade silicon, We balieve we ave well positioned to capitalize on
this largely untapped market. We aim lo establish ourself as the leading global
supplier of low-cost solar-grade silicon to the manyfacturers of solar cells,

Our proprietary metallurgical base process for the production of solar-grade
silicon provides us with a significant cost advantage, based on required capital
expenditures, eleciriclly -« the single largest inptit cost in the praducnon of solqr-

grade stlicont -~ and raw materials,

Our process, which has two patents pending, requires capital tnvestiment that is

significantly lower than conventional polysilicon processes and electricity cosls -

that can be as little as 1% of paly.s'ﬂicon [processing].
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Our growth strategy for our solar silicon business is focused on two key areas «
developing long-term relationships with manufacturers of solar wafers and cells;
- and building our production capacity to meet existing and anticipated customer

demand. .
[Emphasis added],
32.  These statements represented, falsely, that Timminco was “well positioned” as a low-cost
producer of solar-grade silicon and had “a significant cost advantage” that was “a tremendous

upside® for the Company. Accotdingly, the representations tade in the March 2008 Conference

Call were Misrepresentations,

33, Foliowing the March 2008 Press Release and the March 2008 Conference Call, the price

of Timminco shates on the TSX increased from $17.29 on March 17, 2008 to $27.49 on March

27, 2008,

2007 Annual Information Form
34,  OnMarch 28, 2008, Timmingo published its 2007 Annual Information Form on SEDAR,

The 2007 Annual Information Form is a Core Document,
35,  The 2007 Annval Information Form states:

Overview
The Company is a' leader in the production and marketing of lightwelght metals,
specializing in solar grade silicon for the solar photovoltaic (“PV*) cnergy
industey.

* L *

The Company has expanded ils solar grade silicon production eapucity to 3,600
- Imelric tons per year, and plans to firther increase capacily to meet current and

anticipated demand,

Silicon Business
Solar Grade Silicon
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- The Company uses a patent-pending process to puiify low purity metallurgical

grade silicon into higher purity solar grade silicon (also known as upgraded
metallurgical silicon) for manufacturers of solar wafers and solar cells... The
Company’s proprietary process requires significantly less capital investment and
" wuses considerably less electricity than for the production of polsilicon.

The Company built a small scale production facility in late 2006 to test its
propuietary purification process. Based on the initlal success of this process, and
the execution of initial long-term coniracis with customers for the supply of the
Company’s solar grade silicon in ealy 2007, the Company commenced
construetion of a 3,600 metric ton pmchzctmn facility for solar grade silicon in
August 2007, which facility was completed in February 2008. By the end of
2007, the Company had entered into four long-term confracts for the supply of
solar grade silicon throggh 2012, and had received orders from eustomers, which
accounted for all of the Company’s planned productlon capacity in 2008, In
Febluaay 2008, the Company announced plans to quadiuple its produetion
capacity of solar grade silicon from 3,600 to 14,400 meiric tons by mid-2009, to
meet customer commitments under long-term contracts and fo satisfy anticipated
further demand, In March 2008, the Company executed a fifth contract with the
wotld’s largest solar cell manufacturer, to supply solar grade silicon in 2008 and

2009, with a possibility to extend the term friom 2010 fo 2013 with increased’

volumes,
* % %

The Company produces solar grade silicon using a proprietary manifaciuring
process fo purlfy low purily metallurgical grade silicon, which ylelds upgraded
wmetadlurgical siliconwith a purity level of 99.999% or “S-nines”, and an limpurity
count of 0.8 parts per million (ppm) of boron and less than 5.0 ppm of
phosphorous. At these levels, the Company's solar grade silicon can be

suecessfully used in the production of solar cells.-

The Company manufactures solar grade silicon by purifying silicon metal, The
purification process begins with molten silicon metal and consists of nultiple
steps to yield solar grade silicon with the desited putity level (99.999%, or *5-
nines™, pute) and impurity counts for phosphorous and boron. The equipment and
methods used by the Company to pwify silicon metal in its solar giade silicon
production are based on two patents pending manufacturing processes. In
particulat, during 2007 the Company filed a formal patent application with the
U.8. and international patent authorities in respect of one of its processes for
purifying low-grade silicon metal. The Company has a 2006 priority date in
respect of this patent application, and the international patent examiner has

provided a positive report on such application, The Company has also filed a -

formal patent application in 2008 with the U.S, and international patent
authorities in respect of another process for purifying low-grade silicon metal,

LN
i
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which claims "a 2007 priority date...These patents are fundamental to ithe
Company’s purification processes and a key component in the compelltive
advantage of the Company’s solar grade silicon business, The Company has also
filed other informal (or provisional) patent applications relating to solar grade

silicon production, :

The following are competitive strengths of the Company’s solar grade silicon business;

Proprietary Process for Purlfylng Metallurgiea! Grade Silicon, The Company’s
proprietary technology for purifying metallugical grade silicon into high purity siticon
metal is a significant competitive advantage of the Company. The most important
speoifications of solar grade silicon for manufacturets of solar cells is purity, in particular
boron and phosphoroys levels. The Company has been able fo produce high putity
silicon with 0.8 ppm boron and less than 5,0 ppra phosphorous using [sic]...

Cost Advantuges Relative fo Polysilicon, The Company’s proprietary process offers
significant cost advantages based on efficiencies in three main areas: capital
expenditures, raw materials and electricity used in the solar grade silicon production
process. The capital investment required for the production of solar grade silicon s not
insignificant. Conventional polysilicon processes can tequire capital invostments of as
.much 3100 per kilogram of annual capacity (which equates to a $500 million investment
Tor 5,000 metric fons of output), and even more for new entrants to the market, whereas
the capital invesiment for the Company’s process is up to 20 times lower (the Company
invested $24 million to build 3,600 mettic tons of annual capacity), The cost of
eleotricity used in the Company’s process s as little as 2% of that used in conventional
‘polysilicon processes, which require up fo 133 kilowatt hours per kilogram of output,
compated to 2 kilowatt houts per kilogram of output required by the Company’s process.
Finally, the Company’s process allows the use of less expensive raw materials to produce
solar grade silicon that meets our customers’ specifications, The Company believes that
it can achieve an average cost of $12 per kilogtam for 2008, approximately half that of
the 32 to $25 per kilogram that it generally costs existing polysilicon producers.

Ability fo Rapidly Increase Productlon Capaclfy, The Company also has a
significant advantage in the time it takes to add production capacity for solar -
grade silicon. The Company can significantly expand capacity in less than one
year, whereas polysilicon producers, in contrast, typically vequire at least three to
Tour years to do the same, Moreover, despite the current shortage of supply in the
marketplace, existing market participants are generally resistant to adding
capacity due to boih the significant invesiment and the long time horizon,

] ¥ *

The Company’s new solar grade silicon production facility in Becancour, having
a production capacity of 3,600 metric tons per year, only started production on the
third of its three 1,200 metic fon production lines in February 2008, The
Company has experienced and expects fo contlmie fo experience rapid growth
rates in this business and the solar photovoltaic energy Industry generally.
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The Company is currently able fo produce solar grade silicon af a purity level of
99.999% or ‘five nines”, with levels of phosphorous and boron that are

acceptable to existing customers.

36, lThe 2007 Annual Inforihation Form represented, falsely, that Timminco “Is a leader in
ihe production and marketing of Ifghtweight metals, specializing in solar grade siticon for the

solar photovoltaic (*PV”) energy indﬁstry”, and that it had “expanded its solai' grade silicon
productioﬁ capacity to 3,600 metric tons per year”, Purthermors, the 2067 Antal Information
Forﬁ represented, falsely, that Timminco’s “proprietary process requires significantly less
capital investment and uses considerably less electiicity than for the production of polysilicon”,
and that Timminco’s solar grade silicon can be successfully used iﬁ the production of solar

cells?, with “levels of phosphorous and boron that are aceeptable to exlsting customers.”

37.  The 2007 Annual Information Form also vepresented that Timminco’s “proprietary
technology for purifying metallurgical grade silicon into high purity silicon. metal is a significant

competitive advantage of the Company”, that “[t]ﬁe Comi)any’s propuietaty process (;ffers
significant cost advantages based on efficiencies in three main aréas: capltal expenditures, raw
mate:rials and electricity used in the solar grade silicon production process”, and that “Jtjhe

Company also has a signilicant advantage in the time it takes to add production capacity for solar

grade silicon,”

38,  The above statements omitted to state that Timminco’s solar-grade silicon production
process was not capable of producing silicon at the quantity, cost and impurity composition that
would be commercially viable, While the impurity concentrations may have been acceptable to

its existing customers, Timminco failed to disclose that this impurity composition was not

L8N
N
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generally commercially acceptable and that it could not produce solar-grade siticon at a generally
commercially acceptable impurily composition in commercial quantity, This inability would
have a detrimental offect on the Compatty’s revenues and proﬁts.- Accordingly, the

representations made in the 2007 Annual Information Form were Misrepresentations,

2007 MD&A
3& . On March 28, 2008, Timmince published its 2007 MD&A on SEDAR. The 2007

MD&A 1s a Core Document, The 2007 MD&A. stated:

Construction of the new 3,600 metric ton solar grade silicon manufacturing
facility was completed on schedule with commissioning of the three 1,200 metric
ton lines completed in February 2008, . :

% * %

The Company has constructed a new manufacturing facility at its Bécancour
location having an annual capacity to produce 3,600 metric tons of solar grade
silicon...The Company commenced construction of this new facility in August
2007, which consists of three separate production lines, each expected o yield at
least 1,200 metric tons of annual capacity, for a total capacity of 3,600 melric tons
per year. The first of the three lines was commissioned in December 2007 and the
second and third lines came on stream in Pebiuary 2008. I is anticipated that full
production capaclty of these three prodiciion lines will be reached In the

beginning of the third quarter 2008.

On February 22, 2008, the Company announced plans to further expand s solar
grade silicon production capacity, firom 3,600 metric tons to 14,400 metric fons

per year.
E I ® R

The suceess of the Company’s solar grade silicon business depends to a large
degree on the protection of its intellectnal property rights, including propietary
technology, information, processes and know-how. Such protection is based on
trade secrets and patents, including two patents pending in respect of the
Company’s manufacturing process foi-the productlon of solar grade silicon, .

% % x

The Company’s growth strategy Is straight forward: Leverage iis competitive
advantages in the production of solar grade silicon to establish long-termn
relationships with mgjor players in solar cell manyfacturing, and continue fo

LN
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expand its capacity to meel this demand, With a significant shortage in today’s
solar grade silicon markel, the Company’s abillty to offer an alternative souree of
supply provides an opportunity to capture market share, During 2008, the
Company expeots fo enter into additional long-term contracts for solar grade
silicon that will be produced in its expanded solar grade sificon facilities in 2009.

40.  The 2007 MD&A represented, falsely, that Timminco could “[fJeverage its competitive
advéntages in the prod.mt.ion of solar grade silicon™, Tn addition, the Company characterized its
process as unlque and propiietary technology, when in fact the process utilized refurbished
common industiial equipment, Timminco’s solar-grade silicon production process was not
capable of producing at commercially acceptable impurity composition, or at the quantity, cost

and impurity composition consistent with the statements contained in the MD&A. The

statements contained in the 2007 MD&A were Misrepresentations,

C‘erf{ﬁcaifon. of Fiilings
41,  Schimmelbusch and Dietrich each certified that the 2007 MD&A, to their knowledge, did

not contain any untsue statement of a material fact or omif to state a material fact required to be

stated or that is necessary to make a statoment not misleading in light of the circumstances under

which it was made,

42, At the time of the said cettifications, Schiﬁunelbusci; and Dietrich knew or ought to have
known or were reckless in not knowing, that the 2007 Annual Report, the 2008 First Quarter
Results and the MD&A Ql 2008 contained univue statements of material fact and further ot in
the alterhative, omitted to state a material fact required to be stated or that was necessary to make

a statement not misleading in light of the circumstances in which it was made, as set out above.
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The 2007 Annnal Report
43, OnMarch 31, 2008, after the close of trading on the TSX, Timminco published its 2007

Annual Report o SEDAR, The 2007 Annual Report is a document that would reasonably be

expected fo affect the macket price of the shares in Timminco.

44,  The 2007 Annual Rﬂp&)l’t states:

Wearea Ieadex in the pwduction and mazketmg of lightweight metals, specializing
in solar-grade silicon for the rapidly growing solar photovoltaic energy industry.
We produce approximately 50,000 metric tons of silicon metal per year, from
which we wse our proprietary technology to produce low-cost solar-grade stlicon
Jor use in the manyfacture of solar cells and modules. We have expanded onr
solar-grade silicon capacity fo 3,600 metrie tons per year, and plan to firther
trerectse capacity to 14,400 metric tons per year to meel anticipated demand, We
produce silicon metal, magnesium extrusions and other specialty metals for use in
a broad range of industiial applications serving the aluminum, chemical,
pharmaceutical, electronics and automotive industiies. With proven expertise In
the silicon industry, proprietary technology and the ability to rapidly seale up
productlon capactty, we are well-positioned fo establish ourselves as « Ieading

supplier of low-cost solaw-grade silicon,

# # *

Silicon Metal Business

With more than 30 years of experlence, we are one of North America’s largest
producers of silicon metal, 'as well as other forms of silicon, including
ferrositicon, Our 60-acre facility in Bécancour, Québec has an annyal pmduction
capacity of 50,000 metric tons (mt) per year, Our products ate used primatily in
the chemical, electronies, aluminum, iron and steel industries, as well as for the
production of polysilicon by suppliers to the manufacturers of solar cells for the
solar photovoltale (PV) energy industry. Our proprietary compound electrode
Dprocesses provide us with a significant cost advantage in the industry..

Solar-grade Silicon Business

We ate leveraging our experience and expettise in the production of metallurgical
silicon to produce and market solar-grade silicon for the high growth solar
photovoltaic (PV) energy industty, Ouwr proprietary technology enables us to
process metallurgical grade silicon into higher purity solar-grade silicon (using a
metallurgical process) for use in the mamyfacture of solar cells. The solar-grade
purily level of our product provides an addittonal sowrce of supply to
manufacturers in foday’s supply-constrained market. Because our process
requires significantly lower capital nvestment and uses considerably less
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electricity than conventional silicon purification processes, our solar-grade
silicon Is a low cost dlternative {o the Indusiry’s mainstay, polysilicon. Our
historical silicon metal business ensures that we will have the feedstock to support
the expansion of our capacity to build fong-term customer relationships, '

As the solar PV energy industry realizes its projected growth, we are ell
positioried to become a leading suppller of solar-grade silicon to the
manufacturers of solar cells.  Our proprietary technology for processing low-
purity, metallurgical grade silicon info higher purity solar-grade silicon provides

us with a considerable competitive advaniage in the markeiplace. Significantly .

lower capital costs and requiremenis for eleciricily, the largest input cost in the
production of solar-grade siticon, compared to our competitors, positions us as a
fow-cost producer, In fact, the cost per kilagram of our process can be as much as
half that of conventional processes. Futthermore, we have the advantage of
secutlty of supply of feedstock through out upstream integration,

The most impottant specification of solar-grade silicon for manufacturers of solar
cells Is purlly, in particular boron and phosphotous levels. We are continually
tefining our production process to improve the purity of our product, which will
not only expand our base of potential customers, but will also command higher
prices in the market, Earlier this ycar, we achieved a significant milestone in this
pursult when we stated to produce silicon with 0.8 parts per million (ppm) boron
and less than 5.0 ppm phosphorous, We are confident that we can continue to

improve upon this mark.

¥ % %

Increasing the Purity of Solat-grade Silicon

The Company {s cumently able to produce solar-grade silicon at a purity level of
99.999%, ot “five nines”, with levels of phosphotus and boron that are acceptable
to existing customers. Achieving a higher purity level could enhance the
Company’s competitive advantage and may allow for increased selling prices and
marging for the solar-grade silicon business. The Company intends to Invest
cerfain resources In an effort to achieve an improvement in, and maintain the
consistency of, putity levels of its solat-grade silicon, However, there is no
assurance that the Company will consistently achieve any higher purity level for

its solar grade silicon.
% £ %
We have developed a proprietary metalturgieal-based process for the production

of solar-grade silicon that has «a number of Imporfant advantages over

conventional chemical-based processes. Our process, which has two patents
pending, begins with molten silicon and consists of multiple steps to yield solar-
grade silicon with a purity of 99.999% and an impurity count of 0.8 paris per

ety
LEELN
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miilion (ppm) of boron and less than 5.0 ppm of phosphorous, which can be
successfully used in the production of solar cells. Through continual refining of
our process, we expect to fitrther improve upon these levels,

Our process offers significant cost advantages based on efficiencies in three main
areas: capital expenditures, rave materials and électricity used in the production
process. The capital investment vequired for the production of solar-grade silicon
is not insignificant, Conventlonal polysilicon processes can require capital
investments of as much as $100 per kilogtam (a $500 million investment for
5,000 mt of annual ouiput), and even more for new enlrants to the market. The
capital investment for our process 1s up to 20 iimes lower — last year we invested
Just $21.7 miltion to build 3,600 mt of capacity, '

% ¥ *

The manutacture of solar cells requires silicon that is at least 99.999% (5-nines)
pute. Our proprietary metallurgical process enables us to achieve these levels
with significantly lower capital investment and production costs than
conventional chentical processes used for the semiconductor Industry,

- [Bmphasis added].

43,

P )

46,

"The statements in the 2007 Annual Report represented that:

(8  Timminco had & “competitive advantage” because its “propietary process”
enabled it “to process metallurgleal grade sificon into higher purity solar-gracde
silicon” with “a significant cost advantage”;

(b)  Timmineo’s “proprietary-technology and the ability to raﬁidly scale up prodtiction
capacity” rendered the Company “well-positioned to establish [itself] as a leading
supplier of low cost solar-grade silicon,”; and,

() Timminco’s process was state of the art and a unique technology.

Hach of the said representations was false or.misleading. In Bfact, Timminco was unable

to produce solar-grade silicon at a commercially acceptable impurity composition, and its

process utilized refurbished common industrial equipment, and so its processes could not be

consideied “state of the art” or unique techuologies. Fusther, while the impurity composition of

Timminco’s solar-grade silicon production may have been acceptable to its existing customers,

- Timminco failed to disclose that this impurity composition was not generally commetcially

dcoeptable and that Timminco could not produce solar-grade silicon at a generally commercially
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acceptable imputity composition in commetclal quantity, and accordingly the 2007 Annual
Report contained Misrepresentations,
47.  Following the issuance of the 2007 Annual Report, the price of Timminco shares on the

TSX increased from $23.26 on April 1, 2008 to $28.00 on April 10, 2008,

Media Criflcism of Timminco

48,  In Apiil 2008, negative media reports emerged quéstioning whether the Company’s

claims relating to its low-cost production of silicon were valid.

49,  On April 21, 2008, Bamon’s Bill Alpert published an article entitled, “Timminco
Generates More Heat Than Light - Are Timniinco’s claims of a low-cost way to purify silicon
too good to be true?’ According to the atticle, “[t]he justification for Timminco’s share
appreciation is supposed to be its invention of a low-cost way to pwify the silicon needed for the

booming solar-cell market, But so far, the évidence for Timmingo’s breakihrough appeais in

PowerPoint slides, not financial reports.”

50.  OnApril 23, 2008, Bldomberg published an al;ticle entitled, “Timmineo Falls on Concern
New Technology Won*t Satisfy Clients,” criticizing the Company®s failure to respond to investor

concerns that the Company’s mwch publicized low-cost method of purifying silicon could

possibly not meet customer demands, The article stated:

The company hasn’t dispelled olaims in publications including Barron’s and the
Globe and Mail that the technology Timminco is using to supply the world’s
biggest solar-cell manufacturer may not meet specifications, said John
Stephenson, who helps oversee about $1.62 billion as a porifolio manager at First
Asset Investinent Management Ine, in Toronto,

“The best one can say is that Timmineo’s management has handled this poorly,”
Stephenson said. “It’s a headsoratcher. How does a company spending about C$2
million on R&D come up with something that Dow Corning can’t do?”

O
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31, Alsoon April 23, 2008, Timminco {ssued a press velease which stated that it was unaware

M

of any cotporate developments that would explain recent trading activity in Timminco’s stock,

On the same day, Reuters published an atticle entitled, “Update 2 - Timminco says can’t explain

" volatility, stock up” addressing the Cotnpany’s aftempts at the‘request of TSX’s Market
Sutveillance wing to “fend off aggressive short selling and assuage growing concerns over
whether it will be able to satisfy customers in the bm"geoning solat-coll industry.” The article
also reported that ipfémous short seller Manwel Asensio had “challenged Timminco’s assertions
that it can pmify metalturgical grade silicon in a cost-efficlent way for use in solar power cells.”
Fiminineo-issued-tho-statement-that-it had no-explanation-for-the-volatility of-the Company’s
sock

The Photon Report
32, Inresponse to this media criticism, Timminco and the Individual Timminco Defendants

retained, ov authorized, petmitted or acquiesced in the retention of, Photon Consulting, Rogol

Energy, solar-power consulting and research fivms, and Michael Rogol, to examine and evaluate

the business. Their report (the “Photon Repoﬂ”) was Issued on or about May 8, 2008,

33.  On May 8, 2008, Timminco issued a press velease announeed announcing that it had
~ recgived the Photon Report concerning its silicon product.ion progess and l;lant. The Photon
Report was subsequently posted on Timminco’s websiie on May 14, 2008, In the Report, Photon
Consulting states that it “setves the solar and silicon sector by providing accurate information
and analysis,” and states that it has an “experienced, multi-disciplinary team®. The Photon

Report is a document that would reasonably be expected to affect the market price of the shares

in Timminco,
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54, The Photon Report was based on a one-day facilify visit to the Bécancour facility by a

Photon Consulting team in eatly May, 2008, In the May 8, 2008 pross release Timminco stated

that the Photon Consulting team was given full access to the solar grade silicon production
faoifit} and to information relating to accounting procedures, R&D efforts, human resource

needs, intellectual property, and technical process that weye requested to prepare the report,

35, The Photon Report indicated that the “[o]peratibns and processes have potential for
massive growth and, possibly, for reshaping [the] industry®, and that the “[e]quipment [was] vety
impressive, very fow cost, *beyond poly’ scale....” The Photon Repott also projected the

“potential for ~§270mn to ~§1bn in operating profit by 2010%, and a operating n'}argi_ﬁ of “50%

- 10 80% in 20107,

56.  The Photon Report contained the following positive statements regarding Timminco’s

operations in its review repott:

(a)  “Timminco’s material works now and will work even betier with practice”;

(b)  “Impressive operations today with significant improvement potential and
manageable constraints”; and,

(c)  “Transparency on accounting signals honest reporting, Accuracy will improve
with scale & consistency of operations®,

57.  The Photon Report omitted fo state that Timminco’s solar-grade silicon production
process was not capable of producing silicon at commercially acceptable impurity composition,
or at the quantity, cost and impurlty composition consistent with the statements contained in the

Photon Report. The Photon Report therefore contained Mistepresentations.
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2008 Flrst Quarter Resulis

38, OnMay 8, 2008, Timminco also announced its financial results for the first quarter ended
March 31, 2008 by way of a separate press release, The This Rpress Reelease 1s ¢ document that

would reasonably be expeoted to affect the market price of the shates in Timminco. .

59.  The May 8, 2008 Ppress Rrelease stated that:

(1)  Timminco completed the commissioning of a solar-grade silicon ‘prodyition
. facility with nominal annual production output of 3,600 mettic tons;

(b)  Timminco shipped 100 metric tons of solar-grade silicon at an average selling
price in excess of $60 per kilogram; ' :

(6)  cash and short-term investments as at March 31, 2008 were $11.3 miltion
compated to $34.6 million at the end of 2007, During the quarter, $6.2 miilion
was Invested in working capital to support the 31% increase in sales volumes over
the fourth quarter of 2007, $16.5 million was spent on capital expendifures
relating primatily to the solar grade silicon facllities and $1.9 million was
invested in Fundo Wheels to support the tunaround of that business; and,

()  sales of the Silicon Group were $34.7 million in the first quarter of 2008, an
increase of 45.2% from $23.9 million of first quarter of 2007. The increase in

sales was dus to the growth in sales of solar grade silicon and an increase in sales
volume of regular grade silicon metal,

The Muay 8, 2008 Confererce Call
60,  On May 8, 2008, Schirunelbusch and Boisvert conducted the May 8; 2008 Conference

Call with analysts and investors, Throughout the May 8, 2008 Conference Call, Schimmelbusch

-and Boisvert made Public Oral Statements relating to the business, operations, and affaiis of

Timminco.

61,  During the May 8, 2008 Conforence Call, Schimmelbusch stated:

T belleve we are uniquely positioned to become the leading provider of low-cost
solar-grade silicon, and capitalize on a market where demand is high and is
expected fo grow. I belleve we will realize ow potential through our state-of-the- ‘
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art production facilities, patent-pending processes, and pedigree in the silicon
metal business. . ‘

62,  Intesponsc to a question relating to Timminco’s competitive positioning and advantages
relative fo the other existing metalluygical companies and the other purification techniques

disclosed by Timminco’s competitors, Schimmelbusch stated:

We know that there ave two or three serious attempts in this avea and more - and
maybe more which are not yet published. We believe that we have a very
compelitive proéess and a very compelilive product. And we believe that our
CapEx per unit of eapacity Is espécially competltive given the efficiency of our
process and the - if you allow me, the elegance of this technological concept. . . .
Bul our competittveness is certainly established at the unit cost level, in my
estimation, In vty opinfon. And it is particularly established in the CapEx per
capacily unil, And that s very important for the scalability of such an operation,
We believe that we can model an add-on capacity in a very efficient way with very
low ~~ or the relatively low additional CapEx needs. And that will ultimately be ¢

big competitive instrument.
[Emphasis added]
63.  Schimmnelbusch explained that he had co_mmissioned the Photon Report in order to
address media criticism questioning the C'ompanyl’s.claims relating to its process, noting that the
Company’s process had nover been independently verified, and obsetving that rival companies
had spent far more trying to upgrade metalluwrgical silicon to solar-grade level with less success,

Schimeelbusch further stated:

We have been criticized consistently that we haven’t mvﬁed that we didn’t have
an open house policy and invite eveiybody to walk through the plants.

1 have been in the hIdnstry for a very long time, in the mstal mdustry, in all
aspeots of it. It is 50 that a process technology, especially a proeess technology of
this kind, is a key competitive insttument. The idea to show to an engineering
firm, or to experienced engineers which might talk fo the competition, if you have
a breakthrough innovation like this, is detrimental to shareholder value.

The -~ we had advice ~- or unasked for advice by the media to do that, So, the
media were advising us fo follow a strategy which will actually destroy
shatcholder value, inviting imitation of our - the technology, competitive
advantage in other plants and other companies, So, we have resisted that.

e
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We felt that the integuity and the reputation which they want to keep of Photon
would shield us against any outflow of competitive impoitant information while,

~ at the same time, giving us ~ giving a comfortable statement here. So, that was
the fine line which we had to follow in making that decision.

64.  During the May 8, 2008 Conference Call, Boisvert stated that the Compatty had provided

open aceess to the Photon Consulting team:

The due diligence performed by Photon Consulting was done by a team of people
that were given access to all of our production facility. They reviewed the

. process. They reviewed the accounting in detail. They met with all the different
management people on one-to-one sessions, intetviewing them to the point where
some people even folt uneasy aboul the amount of information that was
transferred. So, we wete completely hanspalent and open, answered aH of their
quesuons, and just received their report this morning,

65, The Public Oral Statements imade by Schimmelbusch and Boisvert in the May 8, 2008
Confe;'ence Call represented, falsely, that Timminco was compstilive as a low-cost silicon
provider and that Timminco “will realize [itsj potential through '[its] state-of-the-art production
facilities”, and misleadingly implled that it was capable of producing solat-grade silicon with
commerojally acceptable impurity composition, and of producing same at the quantity and cost
as. set out in the May 8, 2008 Conference Call, and, accordingly, the representations made duiing

the May 8, 2008 Conference Call were Misrepresentations,

66, Timminco’s financial statements, including the 2007 Annual Report and the 2008 Figst
Quarter Resulis, were approved by the company’s board of direciors before the statements were

filed, pursuant to the requirements of s, 4.5 of National Tostrument 51-102,

67.  On May 8, 2008, following the public release of the First Quarter Results, the Photon

Repmt, and the May 8, 2008 Conference Call, the price of Timminco shates on the TSX

1nc1eased from $23.70 o $24,60,
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MD&A Q1 2008
68, On May 13, 2008, Timminco published its MD&A discussing financial results for fiscal

year 2007 and first quarter 2008 on SEDAR, The MD&A is a Core Document,

69, The MD&A stated;

Pt}

The first quarter of 2008 saw continued progress fowards the Company’s goal of
increasing solav-grade silicon production and sales and continting towards the
Juvther expansion of the Company s solar-grade silicon manyfacturing §

Sales for the first quarter were $47.6 million compared with $42.8 million in the
first quarter of 2007, an increase of 11,2%. ‘The increase is atiributable to growth
in the sales of the Company’s solar grade silicon and silicon metal produets, For
the first quatter, the net loss was $0.6 mitlion or ($0.01) per share, compared with
a loss of $3.1 million in the first quatter of 2007 ($0.04) per share,

2 % e

On Febtuaty 22, 2008, the Company announced its plans to expand capacity for
the production of solar-grade silicon at its wholly owned subsidiary, Bécancour
Silicon Inc. (“BSI”), at its location in Bécancour, Québee, The expansion Is
expected to raise the total annuel production capacity of its solar-grade sificon
Jacilities to 14,400 metric tons from 3,600 metric tons, ‘The expansion is expected.
to haveé a capital cost of approximately $65 million and will be completed by mid
2009, on a schedule that will enable BSI to meet all cument customer

cominiiments,

Increasing the Purity of Solar Grade Silicon

The Comphany is outrently able to produce solar grade silicon at a purity level of
99.999%, or “five nines”, with levels of phosphorus and boron that are aceeptable
to existing customers, The Company has targeted to improve the boron impurity
level from 0.8 patts per million to 0.5 parts per miltion and the phosphorous
impurity level from 3.0 parts per million to 1.5 parts per million by the end of the
year, Achieving a higher purity level could allow customers to inoreasingly
utilize unblended versions of the Company’s solar grade sllicon in theit
manufactuing activities, which could enhance’ the Cotnpany’s competitive
advantage and may allow for increased selling prices and margins, The Company
intends to invest certain resources to achieve these improvements in purity levels
of ifs solar giade silicon. However, there is no assurance that the Company will
consistently achieve any higher purity level for its solar grade silicon.
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[Emphasis added]

70. The MD&A Q1 QOOé misrepresented that Timminco had niade “progress towards the
. Company’s goal of increasing solar-grade silicon production” and that “[thhe expansion js
expeoted to raise the total annmal production capacity of its solar-grade silicon facilities to 14,400
metric tons from 3,600 metric ;tons.” Timtninco falsely implied that it was capable of producing
soiar—-gra;:ie si}i;:on with commercially acceptable impurity composition, and of producing same
at the quantity and cost as set out in the MD&A Q1-2008, and, accordingly, the representations

made in the MD&A Q1T 2008 were Misrepresentations.

Certification of Filings
71.  Schimmelbusch and Dietrich each certified that the 2007 Annual Report, the 2008 Fist

Quarter Results and the MD&A QI 2008, to their knowledge, did not contain any unirue
statement of a material fact or omit to state a materlal fact required to be stated or that is

necessary to make a statement not misleading in lght of the cltcumstances under which it was

made,

72.  Atthe time of the said certifications, Schimmelbusch and Districh knew or ought to have
known or we‘re reckless in not knowing, that the 2007 Annual Repott, the 2008 First Quarter
Results and the MD&A Q1 2008 contained untiue statements of material fact and further or in
the alternative, omitted to state a materfal fact required to be stated or that was necessa-_ry to make

a statement not misleading in lght of the circumstances in which it was made, as set out above,

The May 1314, 2008 Conference Call
73,  On May 4314, 2008, Schimmelbusch and Michael Rogol conducted the May 1314, 2008

Conference Call with analysts and investors. Rogol had the actual, implied or appavent authority

to speak on behalf of Timminco by virtue of the Company’s Issuance of the Photon Repott and
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its inclusion of Rogol on the conference call to speak for the Company, Rogol was the expert
hired by Timminco thiough Photon Consulting and Rogol Energy. Rogol was the Managing
Ditector of Photon Consuliing,  Throughout the May 4314, 2008 Conference C'aII,
Schimmelbusch and Rogol madé Public Oral Statements relating to the businéss, operations, and

affalts of Timminco, Schimmelbusch and Rogol quoted from and ‘summarized the Photon

Repott,

74, Dwing the May 1314, 2008 Copference Call, Rogol described the prepatation of the
. Photon Repoit and Timmineo’s silicon production process. He downplayed analyst questions

relating to the quality and purity of the solar-grade silicon being produced by Timminco,

75, Rogol 'stated‘that Photon Consulting had interviewed custorers who were satlsfied with
the product and unconcerned with boron and phosphorous impurity ievels because “it works.”
‘While declining to make any “robust statements” without further data, Rogol explained that if
customers wete ooncernéd with the purity level. of the so]ar-grgtde silicon they would be
requesting signiﬁcéni discounts, and he reported that was not the case, thereby plainly implying

that phosphorous contamination was not an issue for Timminco,

76, A slide presentation accompanicd the May 4314, 2008 Conference Call, The slide
presentation summarized and quotéd from the Photon Report and stated in relevant part:
(@)  Impressive operations, Equipment: Very Impressive, very low cost, beyond

“poly” scale;

(b) 2010 UMG-Si outlook, production volume, 12,060 to 20,000 ton/year in 2010;
(¢)  Revenue: $540 million to $1.3 billion in 2010;
() Operational profit: $270mn to ~ $1 billion in operating profit in 2010%;

(¢)  Operational margin: 50% - 80% in 2010%;

=t
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(f). Potential for ~ $270mn to ~ $1bn in operating profit by 2010,

77,  The representations made l;y Schimmelbusch and by Rbgol as an expert and on behalf of
the Company (includinig the slide preseliti;tion) made during the May 4314, 2008 Conference
Call represented, falsely that Timmineo’s silicon production process “works.” Reéel,liggo_h on.
behalf of the Company, om1tted to state that Timminco’s solar-grade silicon plOCGSS was not
capable of ploducmg solar-grade siticon with connnezclally acceptable Jmpuuty composition,
and of producing same at the quantity and cost as stated by him, and accordingly, the

representations made in the May 4314, 2008 Confevence Call wete Mistepresentations.

78.  Followlng thé MD&A and the May 4314, 2008 Conference Call, the price of Timminco

shates on the TSX increased from $23.27 on May 13, 2008 to $28.95 on May 16, 2008,

The May 29, 2008 Cenference Call
79.  OnMay 29, 2008, Schimmelbusch conducted the May 29 Conference Call with analysts

and investors. Throughout the May 29 Conference Call, Schiminelbusch made Publie Oral

Statements relating to the business, operations, and affairs of Timminco,
80.  During the May 29, 2008 Conference Call, Schimmelbusch stated:

Our Bécancour facility has a number of strategic advantages. It has ready access
1o hydroelectricity, needed for om production of silicon metal, is core located with
our silicon mefal business for process efficiency, has a 30-year history with an
experienced staff, and has easy access to transportation routes. Our competitive
advantage is clear. We have a patent-pending process, we ewiploy low cost
prodiction technologles, as evidenced by our capital nvestments in a new facifily,
lower energy costs, and less costs for raw materials, we have the abllity to add
capacily, we have constani access fo raw materials, and. ready dceess fo
elecirteity. Combined, these make Timminco a force to be reckoned with in the

solay energy indusiry.
We are receiving validation and positive feedback from the industry, We have six

long-ferm contracts in place to supply more than 9,000 metric tons annual
beginning in 2009, In 2010, this number will grow to 15,000 metric tons. In the
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first quarter, we sighed a major long-term agreement with Q-Cells, the world's
fargest manufacturing of -- manufacturer of solar cells fo supply more than 3,400
metric tons of solar-grade silicon by the end of 2009, with .the potential of
ingreasing that total to 6,000 metric tons per year beginning 2010, We received an
extremely positive endorsement of our manufactuting process and production
capabilities from Photon Consulting, the leading analysts for the solar encrgy
industry, Some of our customers ate using Timminco matetial 100% unblended
with other elements. This results in reduced costs for our customers, and
strengthens our position in terms of their supply chain,

[Emphasis added).

81,  Schimmelbusch also placed emphasis on the Company’s proprietary purification process,

stating: “. . . it is impottant to note that the Company’s technology is also protected by the fact

that one key element, one key equipment, which is necessary to operate our purification process

is very propuietary equipment where we have exclusive use, which is sort of a second level of

protection beyond patent.” He also touted the Company’s “state-of-the-art facilities” as a reason

for its “considerable progress towards our vision of becoming a leading low-cost provider of

solar-grade sificon,”

82,  The Public Oral Statements made dm'ing the May 29, 2008 ‘Conference Call represented,
falseI}, that Timminco was a low-cost producer of solar-grade silicon, and further misleadingly
implied that it was capable of producing :solal'-gx'ade silicon with commeroially acceptable
Tmpurity composition, and of producing same at the quantity and cost as set out in the May 29,

2008 Conference Call, and accordingly, these representation were Misrepresentations.

83,  TFollowing the May 29, 2008 Conference call the price of Timminco shares on the TSX

increased from $28.00 to $35.69 on June 5, 2008,

84.  The statements contained in each of the March 2008 Press Release, the March 2008
Conference Call, the 2007 Annual Information Form, the 2007 MD&A, the 2007 Annual Repoit,

the Photon Report, the 2008 First Quatter Results, the May 8, 2008 Press Release, the May 8,
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2008 Conference Call, the MD&A Q1 2008, the May 4314, 2008 Confefence Call, and the May
29, 2008 Conference Call omitted to state that Timminco’s solar-grade silicon production
process' was not capable of producing silicon at quantity, cost, and purity levels consistent with
Company Statements, and that this inability would have a detrimental effect on the Company’s
revenues and profits, Instead, Tiznminco tetalned its existing revenue and production forecasts,

Each of these written representations and Public Oral Statements were Misrepresentations,

THE TRUTH BEGINS TO EMERGE
§i On August 11, 2008, after the TSX closed, Timminco issued the Angust 11, 2008 News

Release, announcing its financial results for the second quarter ended June 30, 2008, and

cotducted a follow-up August 11, 2008 confetence call with investors and analysts. In the

conference call, Schimmelbusch and Boisvert conceded that Timminco’s solar-grade silicon .

production process had exp érienced contatnination problems resulting from the use of equipment
that was not intended for use in the manufactore of silicon and that these contamination problems
in town impaired the Company’s financial performance, In tesponse to questions from Michée!
Wilfemse, an analyst with CIBC World Markets, Schimmelbusch and Roisvert for the first time
disclosed that Timminco’s technology was not peyfeoted, its silicon production equipment was
designed for “different purposes, namely for ... the aluminum industy,”, that the use of such
| equipment had cagsed phosphorus contamination problems in the silicon production process, and

that the Company had to undertake “debugging” operations, which the Company knew would be
required,
86.  Timminco’s share price dropped from $19.97 on August 11, 2008 to $12.25 on August

14, 2008, as a result of the disclosure that the Company’s propristary process used to produce

low-cost solar-grade silicon was flawed.

e
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87, Ti;e August 11, 2008 News Refease and the August 11, 2003 Conference Call did not
fully correct the. Misreprésentations made by Timminco in its provious public and financial
disclosu-re as set out above, Among other things, Ténnnhzco maintained theuPhoton Report
posted on its website, including its “extremely positive endorsement” of the Company and its
manufacturing process and production capabilitics, and the Company did not vevise its

previously released production and revenue fotecasts.

88, OnNovember 11, 2008, after the TSX closed, Timminco announced that it was removing
the Photon Report and related documents (which had been posted on May 14 and August 12,
2008) from its website on the ground that “some of the material factors or assumptions originally

used to develop the forward-looking information in the Photon Repott, including in respect of

revenues, production line volumes and costs, may no fonger be valid.”

89,  The Company’s share prics dropped from $7.93 on Noveraber 11, to $6.71 on November

- 12, and further to $3.37 on November 19, 2008,

90.  On November 15, 2008, the Financial Post published an article on Timminco which
referenced concern’ about Timminco’s disclosure record, and stated that the Company was
removing the pé)sitive Photon Report from its website, which “the company said it ‘originally
commissioned ... to support due-diligence efforts for strategic discussions beyond nomal
supplier-customer relationships and made it publicly available to enhance the investing public’s
understanding of the potential future performance for Timminco’s solar-grade silicon product
line.”, The Photon Report was removed from the erﬁéite‘ on t-he basis that “Timminco (how)
‘beli-eves that some of the matexial factors or assumptions originally nsed to develop the forward-

‘ looking information in the Photon Report, ineluding in respect of revenues, production volumes

and costs, may no longer be valid’”,

e
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SUBSEQUENT EVENTS

91 Since the cowrective statements wete made, Timminco’s share price has continued to

=t

drop. In April 2009 Timminco announced that certain of its solar-grade silicon customers had

terminated their contracts for non-compliance. In May 2009 Timminco released its first quarter -

results for 2009, On May 12, 2009, the share price had dropped to $1 84 per share,

THE RELATIONSHH’ BETWEEN THE MISREPRESDNTATIONS AND THE PRICE
OF TIMMINCO’S SBCURITIES

92.  Timmineo’s secutities were and are publicly traded on the TSX, which is a highly
efficient and automated matket, Any and all public information regarding Timminco is promptly
incorporated info, and has as direct effect wpon, the price of Timminco’s shaves, As such, the
price of Timminco’s publicly-traded secusities was directly affected by the press releases,

conference calls, quarterly reports, annual reports; MD&A, ahd the Photon Report described

herein,

93,  The disclosure documents and statements referenced above, and all the information
contained therein, including the Misrepresentations, were immediately made avaifablé to the
Plaintiff, other Class Members, other mombers of the investing public, financial analysts, and the

financial press. The Defendants were aware of this fact at all material times, as evidenced by the
following;

(8)  the disclosure documents wore filed with SEDAR and the TSX and were
immediately accessible by the public; .

(b)  copies of the disclosure documents, or links to them, were provided by Timminco
on its website; and,

(¢)  the Defendants regularly communicated with the investing public and financial
analysts through press releases on newswire services and other established market

communication mechanisms.
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94,  Any and all analysis undettaken by the Plaintiff and other Class Membexs in determining

whether to purchase Timminco secumities was directly Influenced by the disclosure documents

and statements referenced above, which incorporated the Misrepresentations.

95,  Any analyst reports relied upon by the Plaintiff and other Class Members similanly velied
upon material financial information containing the Misrepresentations, with the effect that any
recommendation to purchase Timminco securities duting the Class Period was based, in whole or

in part, upon material over-statements of Timningo’s financial results.

86,  Therefore, as a result of the Mistepresentations, the price of Timminee’s securliics was

attificlally inflated and remained so during the Class Period.

NEGLIGENCE
97.  Timminco and each-of the Individual Timminco Defendants owed the Plaintiff and the

other Class Members a duty of care, both at common law and nder provisions of the Secutities
Act to ensure that all material information regarding the business, operations, or capital of
Timminco was immediately communicated {o the investing public In a trathful, complete, and

accutate mannet, and fo immediately cotrect any such previously-issued material information

+

that was no longer truthful, complete, and acourate.

98,  The Photon Defendants were retained to prepare the Photon Repost arid make Public Oral

Statements about Timminco’s business and operations and they consented to the release of the

Photon Report by I‘imminco and consented to Timminco’s release of docyments and Public Oral_

Statements that included, summatrized ot quoted from the Photon Report, or from Public Oral
Statements made by Rogol. The Photon Defendants knew that these documents and Public Oral

Statements would be relied on by investors and, as a result. they owed the Plaintiff and the other

1:/"_)
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class members a duty of care, both at common law and under provisions of the Secutities Act, to

ensure that all material information contained in the Photon Repoit and in the Public Oral

Statements of Rogol was truthful, complete, and accurate, and to immediately correct any such

previously-issued material information that was no longer truthful, complete, and accutate,

L)

99,  The standard of care in the citcumstances tequired the Defendants to act fajtly, honestly,
candidly, openly, in accordance with the Securities Act requirements, and in the best interests of

the Plaintiff and other class membeys,

100. For the following reasons, among others, the Defendants failed to mest the required

standard of care!

(a)  The Individual Timminco Defondants authorized the release of press releases,
information regarding conference calls, quarterly reports, annual teports, MD&A,
the Photon Repott, and othet public documents containing the Misrepresentations
when they knew, or ought to have known, that they were false and materially

misleading;

(b)  The Photon Defendants made Public Otal Statements and consented to the release
of the Photon Repott by Timminco when they knew or ought fo have known that
the Photon and the Pyblic Oral Statements were false and materially misleading;

(¢)  Timminco and Fthe Individual Timminco Defendants failed to correct the
Misrepresentations in a timely manner;

(@  Timminco and Fthe Individual Timminco Defendants .maintained inaccurate
revenue and production forecasts that were based on the Misrepresentations; and,

(® " The Defondants failed to establish and maintain disclosure control and procedures
to provide assurance that material Information relating to Timminco’s business

and affalys was accurately and fahly presented,

101, By the actlons and omissions pauticularized above, the Defendants violated their duty to

the Plaintiff and other Class Membets, The Defendaﬂts were negligent in doing so.

~
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102, As further particularized in this Statement of Claim, it was reasonably foreseeable that

i

the Defondants® breach of theit duty would cause damage to the Plaintiff and other Class

Members,

103, As futther particularized in this Statement of Claim, the Plaintiff and other Class

Members did suffer damage as a result of the Defendants’ failure to meet theix duty duties fo the

" Plaintiff and other Class Members.

NEGLIGENT MISREPRESENTATION
104, Timmineo-and-theIndividual All of the Defendants were in a special relationship with the

Plaintiff and other Class Members, As-o-result-the-Timminco and the Individual Timminco

Defendants owed the Plaintiff and other Class Members a duty of cate in that the Timminco

disclosute documents and Public Oral Statements referenced above We_re prepared, af least in

part, with the intention they would atiract the jnvesting public to purchase Timminco secutities

and that they would be telied upon by the Plaintiff and other Class Membets in making the

decision to purchase Timminco securities.

105, The Photon Defendants owed the Plaintiff and the other class membets a duty of care in

that the Photon Repott and Rogol’s Public Osal Statements, particularized above, wete prepared,

at least in vart, with the intention they would attract the investing public to purchase Timminco

secutities and that they would be relied upon by the Plaintiff and other Class Members in making

the decision to purchase Timminco securities,

106, It was 1'easdnable, and in fact expected, that the Plaintiff and other Class Members would

rely on the Misrepresentations,



«42 -

107, The Timminco news releases, conference calls, quatterly veports, annual repoits, MD&A,
and the Photon Report, as set out herein, contained the Mistepresentations, whether implicitly or

explicitly, and such Mistepresentations wete materially false and/or materialty misleading when

made.

108, ‘Fhe Timminco and the Individual Timmineo Defendants made the Mistepresentations by

issuing, or authorizing, petmitiing, andfor acquiescing in the issuance of the documents and

statements refetenced above. Dietrich, and Schimmelbusch and the remaining Directors othet

Individual Timminco Defendants made the Mistepresentations by issuing, or guthorizing,

pefmitting, and/or acquiescing in the issuance of such documents and statements, and by signing

certifications for Timminco’s quarterly filings that contained the Misrepresentations.

109, The Photon Defendants made the Misrem'eséntations in Public Oral Statements by Rogol

and by consenting to the release of the Photon Report by Timminco and consenting to

Timmineo’s release of documents and Public Oral Statements that included, summatized, or
quoted from the Photon Report, or from statements made by Rogol. -

110, The Defendants acted negligently in making the Mistepresentations, as patticularized

above. The Defendants made the Misrepresentations while knowing, while reckless in not

knowing, of while they ought to have known that the Mistepresentations were false and/for

materially misleading,

111. The Defendants knew or ought to have known that:

—nl

(a) by making the Misrepresentations, the price of Timminco’s publicly-traded
secnrities would be atificially inflated and remain at levels above their true value;

{(b) investors would rely upon the Misrepresentations in making their decisions to
purchase Timminco shares scourities; and
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(c)  asaresult, the Plaintiff and other Class Members would pay a higher price for the
securities than their frue value,

112, The Plaintiff relied upon the Mistepresentations by heating, reading and acting upon
press releases, conference calls, quartetly reports, annual reports, MD&A, and the Photon Report
containing the Misrepresentations, ot aitematively, by reading and acting upon documents that

contained information derived from the Misrepresentations.

et

{13, As further particulatized above, the Plaintiff and other Class Membexs relied upon the

Mistepresentations by the act of purchasing or acquiring Timminco secutities on the TSX.

114, As further particularized herein, as a yesult of their reliance on the Misrepresentations, the

F-2-—mt]

Plaintiff and each other Class Members suffered damages and loss.

DAMAGES
{15, Duting the Class Perlod, the Plaintiff and other Class Members purchased Timminco

secutities at an inflated price in reliance upon the Misrepresentations. They continued to hold
the secutitles at an inflated price until the cortection of the Misrepresentations, at which time the

market adjusted the price of the securifies downward to reflect the frue value of Timminco
shates.

16. As a result of the facts pleaded above, the Plaintiff and other . Class Members have

'
ly

suffered damages equivalent to the loss in market value that occurred when Timminco corrected

the Mistepresentations.

119, The Plaintiff and other Class Membets are also entitled to yecover, as damages or costs in

—t

accordance with the CPA, the costs of administering the plan to distribute the recovery in this

action,

oo
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118, The Plé‘mﬁft‘ pleads that the conallct of the Defendants was high-handed, reckless,

wanton, and entirely without care, and thet the Defendants were motivated by cconomic self-

intetest. Such conduct renders the Defendants liable to pay punitive damages,

YICARIOUS LIABILITY OF TIMMINCO

119, Timminco is vicariously liable for the acts and omissions of the Individual Timminco

Dofendants and other directors, officers, and employees of Timminco whose conduct is

particularized heiein,

120, All acts and omissions of Timtminco were authorized, ordered, and done by the Individual
Timminco Defendants and other ditcctors, officers, and employees while in their capacity as
employees or ropresentatives of Timminco, and while engaging in the management, direction,

and control of its business and operations, .and as such avo acts and omissions for which

Timminco 1s vicaiously liable.

PART XXIIL1 OF THE SECURITIES ACT
121, The Plalntiff intends to deliver a notice of motion seeking; among other things, an Order

permitting the Plaintlff to assert the statutory causes of action patticularized in Part XXIIIL,1 df

the Securities Act, and if granted, to amend this Statement of Claim to plead these causes of

action,

REAL AND SUBSTANTIAL CONNECTION TO ONTARIO

122, This action has a real and substantial connection to Ontatlo because, among other things:

(@)  Timminco is a reporting issuer in Ontalo;
(b)  the shares of Timminco trade on the TSX, which is located in Toronto;

(¢)  the Misiepresentations and omissions wese disseminated in Ontario; and,
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{d) the Plaintiff resides in Ontario.

SERVICE OUTSIDE OF ONTARIO

123, This origihating process may be served without court order outside Ontario in that the

. olaim is;

(@)  Inrespect ofa tort committed in Ontatio (rule 17.02(g));

(b)  Inrespect of damages sustained in Ontatio arising from a tort wherever commifted
(rule 17.02(h));

(¢)  against a person ouiside Ontavio who is a necessary or proper party o a
proceeding propetly brought against another person seived in Ontatio (rule
17,02(0)); and, :

(&)  against a person cartying on business in Ontasio (rule 17,02(p)).
THE RELEVANT LEGISLATION
124, The Plaintiff pleads and relies upon the Securities Act, the Courts of Justice Aet, supra,

-and the Class Proceedings Act, 1992, supra, all as amended,

The Plaintiff proposes that this action be ttied at the City of Toronto.

Date: May 14, 2009 KIM ORR BARRISTERS P.C.
200 Front Street West, 231d Floor
P.O. Box 45
Toronto, ON M5V 3K2

Won J, Kim P.C, (LSUC# 32918H)
Victoria Paris P,.C, (LSUCH 45761T)

Tel; (416) 596-1414
Fax: (416) 598-0601

" Lawyers for the Plaintiff
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May 23, 2011
Court file CV-39-378701-COCP

ONTARIO-
SUPERIOR COURT OF JUSTICE

BETWEEN

RAVINDER KUMAR SHARMA
| Plaintiff

and

’ TIMMINCO LIMITED, PHOTON CONSULTING LLC,
' _ROGOL ENERGY CONSULTING LLC, MICHARIL, ROGOL,
DR, HEINZ, SCHIMMELBUSCH, ROBERT DIETRICH,
- . RENE BOISVERT, ARTHUR R, SPECTOR,
" JACK L. MESSMAN, JOHN C. FOX, MICHAEL D. WINFIELD,
*  "MICKEY M. YAKSICH, and JOHN P, WALSH

Defendants

Proceeding under the Class Proceedings Act, 1992

AFFIDAVIT OF JAMES A, RAND.

I, JAMES A, RAND of the City of Landenberg, in the State of Pennsylvania, MAKE

OATH AND BAY
1. I am a consultant on solar cell materials and devices. As a result, I have

knowledge of the matters to which I depos-e in this affidavit.

-

BACKGROUND AND QUALIFICATIONS
2. I have over 25 years of experience in the field of silicon-based photovoitaics, I

have worked in senior scientific positions devoted fo the commercial development of

photovoltaic materials and devices.




3 I have taught at the University of Delaware as an adjunct professor in electrical

engineering. Ihave a B.A. in physics with high distinction from the University of Virginia and a

M.S. and Ph.D. in electrical engineering from the University of Delaware.

4, From 2004 to 2009, I was a Consulting Engineer at GE Energy (“GE”). In this

role, I directed fechnical matters for GE’s _solaij division, which manufactured solar modules

- using silicon solar cells and conducted research into silicon wafer-making processes.

5. I joined GE after it acquited my previous employer, AstroPower, Inc, where I had

worked since 1985 and had been the Vice President of Research and Development, AsiroPower

was a publicly—ﬁaded solar company that was active in all areas of the solar cell value chain,

~ from yaw silicon to completed solar systems for residential rooftops,

6. . While at AstroPower, I acted as a Program Manager for a $12 million Advanced
Technology Program for the development of solar silicon. This project, which was done in
partnership with the Dow Corning Corporation, involved the development of a number of
furnaces that used a process called directional solidification fo purify silicon for the solar
industry, Prior to work with Dow Corning, I worked closely with Elkem on its silicon

development effort in the same area, My work at AstroPower also involyed the use of upgraded

metallurgical silicon.
7. These projects involved similar fpchnologies as those used by Timminco Ltd.

(“'I‘immihcq”) in its solar grade silicon production process. As a result, I am familiar with the

scientific and business hurdies that Timminco faced in attempting fo develop a commercially

successful method of purifying upgraded metallurgical silicon,
8. Further information about my professional background is set forth in my

Currioutum Vitae, which is attached hereto and marked as Exhibit A,

INVESTIGATION CONDUCTED
9. I have prepared this affidavit af the request of counsel for plaintiff. Plaintiff’s

counsel requested that I analyze certain statements made by or on behalf of Timminco Ltd,

2
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(“Timminco™) during the period between 'March 17, 2008 and November 11, 2008 (the
“Timminco Disclosures™) concerning its silicon purification processes and its manufacture of
solar grade silicon and evaiﬁate whether these statements are supporfed by the available
information on Timminco’s {echnologies. A list of the documents I reviewed is aﬁa&laed hereto
and marked as Exhibit B.

10.  In order to conduct this evaluation, I reviewed the publicly available materials
concerning Timminco’s production of solar grade silicon, and the patent literature for Timminco
and Its associated inventors available from the U.S. Pateai and Trademark Office, the Canadian
Intellectual Property Office, the German Patent and Trademark Office, and the W_drl'd
Intellectual Property Office. As far as I can ascertain, Timminco did not publish its findings in

conventional fechnical journals or present its work at the many technical conferences on this

fopic.

NATURE OF TIMMINCO REPRESENTATIONS

11,  After reviewing the .Timmincq Disclosures, I believe that Timminco’s
representations regarding its solar grade silicon production technology can be grouped into three
categories: : |

(a) Representations regarding fhe innovative nature of its patents: in Timminco’s
March 28, 2008 Annual Information Form (“2008 AIF™), which is attached hereto
| and marked as Exhibit C, it is stated that Timminco’s “patents ate fundamental fo the
Company’s purification processes and a key component in the competitive advantage
of the Company’s solar grade silicon business;
{b) representations regarding the cost advantage of ifs solar sil_icoh produciion
technology: in the 2008 AIF Timminco stated that its “proprietary bxocess offers
significant cost advanfage based on efﬁcieﬁcies in three main areas: capital
expenditures, raw materials and electricity used in the solar grade silicon production

process.” The company also stated in the AIF that it’s “process-allows the use of less

~0)

iemy




PSS

expensive raw materials to produce solar grade "silicon that meets our customers’
specifications. The Company believes it can achieve an average vost of $12 per
kilogram for 2008, approximately half that of the $20 to $25 kilogram that it
generally costs existing polysilicon producers,” In the report by Photon Consulting,
which was released in May, 2008 [the “Photon Report®], it is stated that Timminco’s
“equipment {was] very impressive, very low cost”; and,

() representati'oné regarding the quality of Timminco’s solar grade silicon and
its acceptability to customers: in the 2008 AIF Timminco stated that its upgraded
metallurgical silicon had a purity level of 99.999% and an impurity count of 0.8 parts
per million of boron and less than 5.0 parts per million of phosphorous and that these
purity levels “are accéptable to existing customets,” The Photon Report stated that
“several - customers have reported cell efficiencies abové 14% and some above 15%
utilizing 100% sblar grade silicon” from TMCO.

12.  In this affidavit, I will analyze the validity of each of these claims based on my
analysis of Timminco’s patent materials and my'own expetience with similar solar grade siticon
production processes. As will be discussed in detail below, I do not believe Timminco’s
technology had the capability fo cost effectively purify silicon to the level needed for the solar
matket. The technology desctibed in Timmineo’s patents and disclosures is either well known in

the industry or would not be cost effective and is not likely to offer any advantage over existing

Processes.

EXISTING SOLAR GRADE SILICON PRODUCTION TECHNIQUES
13.  Silicon purity is mormatly described as a percentage, Metalhurgical grade ("MG”)
silicon, which is presently produced in large quality, has a silicon purity of approximately 96%-

99%, with an average purity of 98.5%. Electronics grade silicon {ypically must be 99.999999%

pure (this is known in the industry as “eight nines” or “8N” purity). Electronics grade was

ariginally developed for semiconductor integrated circuit applications, Standards for purity of

4
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silicon used in the solar industry vary but are generally 99.9999% pure (“siﬁ nines” or “6N”
purity”). | |

14.  As a resuli, there are two potential ways to utilize silicon for solar cell
manufacfuring. A manufacturer can either (a) utilize electronics grade silicon, or (b) purify MG
silicon to the level of purity required, This latter material is known as upgraded metallurgical
grade silicon (“UMG"). Timminco claimed to have developed a technology that enables ‘it fo
manufacture UMG in a cost effective way, Timminco is not the first company to have made this
attempt, In fact, significant efforts have been made m this area over the past 40 years, but a
mumber of sighiﬁcant technological hurdles have limited the advances realized. 7Nev‘erﬂwless,
seeking improvements in methods for pgn'fying MG is desirable, because the alternative, starting

from electronics grade silicon, is costly.
15,  Production of silicon begins with the mining of quatiz. Naturally occurring

quartz is available, but it is far from the purity levels required for electronic or solar applications.

16.  Next, the quartz is stripped of its oxygen in a large-scale carbothermic reduction
furnace, The resulting silicon is MG silicon, which is inexpensive (generally less than $2/kg,

although recent market conditions have driven the cost to $4/kg).

17, Purifying MG silicon to the levels needed for solar focuses particulacly on the
temoval of two impurities: boron and phosphorus. 'Ihéy ate present in the low-cost MG silicon
at levels approximately 50 to 100 times hiéher than the levels allowed for sofar applications,
The reduced levels required for solar applications aré well understood by cﬁstomexs. Boron and

phosphorus are particularly difficult to remove from silicon,

18, Others have been active in the development of UMG since the 1970s.. The
industry leaders have been Dow Corning Corporation (Midland, Michigan), Efkem (Kxistansand,
ﬁorway), and Kawaski/JFE (Kurasﬁiki, Japan). |

19. T have dealt with each of those companies as a potential supplier of silicon at
varlous times, Each has strupgled to develop cost effective processes that result in the needed

purity. To my knowledge, despite years of effort, and many, many millions of dollars expended
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in development, none has fruly succeeded. They have failed due to high levels of impurities
remaining in their final product, or in the high cost of their proprietary processing, or both, The
three companies are still present in the marketplace, albeit struggling. | |

20.  The activity around upgrading metallurgical silicon peaked in the *2Q05-2G'09
timeframe, when thé supply crisis for conventional high purity silicon became acute. At that
point, customers were buying prime siliéon for $250-8450/kg on the spot market —a product that
had sold for $25-$45ﬂ<g a few years earlier.

21, It was in that time ﬁame that Timminco suddenly appeared and touted its own
proprietary technology that it advertised as having solved the silicon purification problem at
surprising low cost. To my knowledge, none of its technical achievements were described in
peer reviewed technical literature, It was surprising tb me, and many in the silicon community

that the difficult technical probleins associated with purifying MG silicon could be solved so,

quickly, with so little apparent research effort.

EXISTING USE OF DIRECTIONAL SOLIDIFICATION IN THE SOLAR INDUSTRY
22, The most popular metho.d of manufacturing silicon wafersv for solar applications is
the casting of si!:;con into multicrystalline ingots using a directional solidification system
firmace. The wide spread use of directionally solidified silicon dates from the 1970s, The
process of directional solidification involves melting silicon in a silica crucible. The crucible has
a release coating to limit the contamination that would occur with direct silicon-crucible conta;ct.
The melting of a typical silicon charge of 240-450kg oceurs over many howrs, Once melted, the
liquid silicon is held near the melting point for a period of time to insure uniform temperature.
Once uniform, crystallization is begun by slowly crystallizing silicon at the bottorn of the
crucible, This is achieved by a careful manipulation of the thermal envirorment (slightly cooler
at the bottom, maintaining above melting point temperatures everywhere else). This process

continues very slowly over many hours, The growth of good quality silicon i§ lmited to




approximately 1 mm/min, although removing the heat from the growth front through the silicon

that has already orystallized can limit the process to longer times.
23.  Duwing the. crystallization process, many impurities in the silicon preferentially

stay in the liquid as opposed o solidifying inte the newly formed silicon, Each impurity reacts

- differently to this process, with some strongly segregating fo the liquid (such as iron), and others

only weakly segregating (such as boron), In most cases, any impurity segregation that takes
place results in lower levels of the impurity in the initial material solidified, and higher levels in
the remaining Jiquid (impurities do not leave the system, they simply become concenirated in

ever shrinking volume of liquid). If purification is the intent of the directional solidification

process, care must be taken to solidify the material very slowly, with a very well controlled

solid/liquid interface, The last liquid to solidify will contain a large quantity of impurities and

must be separated from the material initially crystailized, resulting in loss of material.

TIMMINCO’S PATENTS
24,  To the best of the knowledge Timminco has one US patent and one US patent

application in the area of solar grade silicon; U.S. Patent 7727502, which is attached hereto and

marked as Exhibit D, involving a unidirectional solidification method (the “Unidirectional

Patent™) and U.S. Patent Application 20080253955, which is attached hereto and marked as
Exhibit E, involving the use of a retary drum furnace methed for silicon purification (the “Rotary
Drum Patent”). After reviewing them both, I have now concluded that neither patent provided

the company with a competitive advantage over existing UMG silicon purification processes.

THE UNIDIRECTIONAT PATENT (US7727502)

25.  This patent describes a “process for purifying low-purity metallurgical grade

silicon” using a unidirectional solidification method. Directional solidification is very well

know in the industry and has been used for decades.

~
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26,  The assertedly novel element of the Unidirectional Patent was that the. process
solidified molten siﬁton to creéte an “exterior shell” of silicon instead of wsing an open ladle.
During cooling, the shell would be the first to solidify, leaving the more impure liquid material
trapped within the shell. The shell is then opened, the impu;e liquid is poured out, and the shell
is refained as the purified material, The use of a complete shell appears to be the only novel
element of the patent,

27.  Itisnotclear how this process has any advaatage over conventional unidirectional
solidification, as taught in the Hall patont application, which is attached hereto and marked as
Exhibit F.  Critical elements of the process such as the furnace materals, solidification time,
and overall -material yields are detenniﬁed by the basic material engineering involved in
directional solidification. The- patent adds nothing new to these critical elements of the
directional solidification process. This process is well understood in the industry, and occus in
every casting ingof used to procduce multicrystalline cast silicon t‘oday.

28,  In fact, there is an error in the caleulation of solidification times in the patent.
The thermal conductivity of the shell is not accounted for correctly. Actual solidification times
will be significantly longer those predicted by the patent calculations. Solidification times will be
very similar to those achieved by other, well established methods,

29.  In.addition, Timminco’s exterior shell process has & significant flaw. It is a well
knowm material prop érty of silicon that it undesgoes a volume expansion of 9% when going from
liquid to solid state. Following the process described in this patent, it is my opinion that the shell
would be forced to crack soon after a complete shell was formed, due to this volume expansion
effect. Shell cracking is mentioned as a problem in the patent. This cracking would lead to

contamination, as mentioned, as well as make controlled growth after the shell was formed

virtually impossible, . _
30.  As a result, although the formation of a complete shell during the directional

solidification pracess is unique to this patent, it does not offer any advantage to the purification

process and contains a cracking flaw that drastically limits any usefulness. In my opinion, a




- .conventional open ladle process with impurity-laden solute removed by pouring is easier to

cm:tti‘ol, cheaper to operate, and generates more pure material. As a result, the process described

in the Unidirectional Patest could not be a key component in Timmince’s competitive advantage.

THE ROTARY DRUM PATENT APPLICATION (20080253955)

31, The Rotary Drum patent application deseribes a “process and apparatus for

* purifying low-purity silicon material and obtaining a higher-purity silicon material.” This

application reviews many knoml methods of putifying silicon with various gases and slags, The
application introduces the concept of carrying out these known processes in a furnace usmg an
oxy-fuel burner. The application states that previously “it had not been seriously considered nor
experimented to melt silicon in a furnace uéiﬁg an oxy-fuel butner.”

32, The process of purifying Hquid silicon with oxygen and water vapor and the
process of using slags for purification have been known to the industry and practiced for over
two decades.

33. Timminco’s patent application introduces the concept of carrying out these

processes in an atmospheric rotary drum furnace with an oxy-fuel butner. The oxy-fuel burner

allows for the safe use of a gas mixfure containing Ar-Hp-Hz0. These gases, in unique

environments, such as the presence of a plasma and/or vacuum, are known to assist in the -

 veduction of boron in moltén silicon. The rotary furnace also allows for the good mixing of the

liquid silicon with the atmosphere and potentially with slags.
34,  As demonstrated in a Kawaski Steel Corporation patent, which is attached hereto

and marked as Exhibit G, a very unique environment is needed to remove boron from silicon in
the presence of Ar-Hy-H;0, and the process takes houts to achieve only modest levels of

purification. Aithough known for many yeass, this process has not been successfully

. implemenied in any large scale application, largely for reasons of high capital cost and low

throughput. The Rotary Drum patent application introduces the concept that these unique
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conditions can be created in an oxy-fuuel furnace, although no specific evidence that the

conditions were achieved was provided.
35.  Timminco’s claim that an oxy-fuel torch environment achieves conditions,

previously possible only in the presence of a plasma or vacuum, allowing significant boren
reduction, was a surprise to me and to most in the industry. Under normal circumstances, such a

result would be vetified by independent laboratories, and duplicated in conirolled laboratory

conditions for reasons of optimization. To my knowledge, this was not done.

36.  Por these reasons, I am highly skeptical that the process described in the Rotary

Dirum Patent is viable for silicon manufacturing and could provide‘Timmiuco with a competitive

advantage.

COST EFFECTIVENESS OF TIMMINCO’S PROCESS
37. I also have significant concerns about the cost effectiveness of Timminco’s

purification processes due fo the long process times and low malerial yields that would be
required to remove phosphorous and boron from Tiraminco’s UMG silicon. The removal of
boron and phosphorus has been the historioal limiting factor in use of UMG silicon in solar
applications.

38.  Timminco’s Unidirectional Patent describes a process for removing phosphorous
that would require numerous putification steps and would \yield only a fraction of the silicon
useable when complete. |

39.  The patent cérrectiy notes the level of phosphorus in MG silicon is 20 to 100

ppmw, and holds out hope for a 50% reduction in phosphorus with each directional solidiﬁc-ation

step, That would be a best case estimate, as a number of factors, including the presence of other |

. impurities, lower the purification offect. In any case, even with the best case estimate for

purification, the proposed process reguires 20% of the resulting silicon to be discarded with each

directional solidification step,

10




i

e

40. Tt is also known that fo achieve the effects of dircctional solidification a growth

rate of <=1.2 mm/min is typically required. If the ingot sizes follow convention, ingots would be

approximately 420mm tall,

This requires a growth time of 5.8 hours exclusive of heating,

melting, and cooling time (and assumes that the 1.2 mm/min solidification rate could be

maintained as the thickness of the shell increases, which, in fact, it could not). The industry

standard for ingot casting is a cyele time of 50 hours statt to finish fo process a 440kg ingot.

Using the best case values above, Table A estimates the number of melting-freezing cycles

requi:ed to purify metallurgical silicon by direction solidification.

Table A, Remové! of phospht orus by directional solidification

Low Phosphorus | High Phosphorus
Starting Silicon Starting Silicon

Starting Phosphorus Level 20 ppmaw 100 ppraw
Phosphorus Level after Step #1 10 épmw 50 pprmw
Silicon Remaining 80% 80%
Phosphorus Level after Step #2 5 ppmw ‘ 25 ppmw
Silicon Remaining 64% 1 4%
’Pho.sphoms Level after 'Step. #3. 15 ppmw
Silicon Remaining ' 51%
Phosphorus Level after Step #4 7.5 ppmw
Silicon Remaining 41%

Phosphorué Level after Step #5

Silicon Remaining

" 41. - Thus, even with the best case estimate for phosphorus purification with each

successive solidification step (50% reduction), three to five heat treatments would be required

and only 33% - 51% of the starting material would remain. Five directional solidification steps

11
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using conventional equipment would fake over 10 days fo complete. Such long processihg times

would result in low throughput from the processing equipment, adding significant cost.

42. My experience in catrying out directional solidification steps in coﬁventional
equipment is that a fully loaded cost per directional solidification step is $20-35/kg. Using
conventional meﬁ;ods, the cost of thres process steps for phosphorus removal would be $60 to-
$105 per kilogram, which is far more than the $12 por kilogtam price that Timminco indicated in
its 2008 ATF. '

43,  The process described in'the Unidirectional Patent only addresses the ren;oval of
phésphorous. Timminco’s Rotary Drum patent focuses on the removal of boron, describing a
process that would remove 28% of boron in 80 minutes, That process must be carried out on
tiquid silicon with sirong stirring to increase the interaction of the silicon with the atmosphere,

44, This level of purification is modest and an overall purification of at least 96% is
required to achieve Timminco’s stated goal (reducing boron from 20 ppmw to 0.8 ppmw).
Given the equation stated in the patent application, a residence time of at Jeast 13 hours would be
required to reach the 96% reduction of boron needed.

45, It is generally known that the level of boron in MG silicon is 20 to 50 ppmw.

Table B estimates the processing times required to reach the goals set ¢ut in the Timminco

literature,
Table B. Details of the boron removal process os discussed in the Timminco patent literature
Low Boron Starting Silicon High Boron Starting Silicon
Starting Boron Level 20 pbmw ' 50 ppmw
Ending Boron Level 0.8 pbmw 0.8 ppmaw
-| Process Time Required 13.0 hours 16.8 hours

46.  This boron purification process would add significant expense to Timminco’s

UMG silicon production process. Although the boron removal could be carried out in the same
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eqtliﬁment as the directional solidification discussed above, it is unlikely that it could be carried
out at the same time, due to the stirring requirement.

47, ' Timminco’s claim that an oxy-fuel torch environment achieves the condifions
required for boron removal has yet to be verified by others or well described in the literature.

43.  In the 2008 ATF (Exhibit C), Timminco stated an advantage of “2 kilowatt hours
per kilogram of 'oulput required by the Cémpany’s process.” The energy (as measured in
kilowatt houts) used to purify silicon is & critical element in the cost structute of the overall
process of processing and puri-fjing' siiicon. I find it‘unbelievable that the processes described in
the Timminco patent liferature could be carried out with only 2 kilowatt hours per kilogram

| (kwhr/kg), The energy required fo heat a mass of silicon from room temperature to ifs melting
point (1412 C) is 0.39 kWhtkg (heat capacity). The energy to conveﬁ a mass of solid silicon at
its melting point (1412 C) into the liquid state is 0.50 kWhikg (heat of fusion). The theoretical
minimum needed to heat and melt silicon is therefore 0.89 kWh/kg, The actual 'energy to effect a
meliing process in practice requires ﬁiaking up for the losses that ocour in a nielting furnace due
to unavoidable helat losses between the outer surface of the furnace and the surrounding
environment. {(And, if the silicon mass has a carrier, meeting its heat capacity need will require
additional heat;r as will all the other parts of the furnace that must reach operating temperature).
Asan éxample in point, the energy per mass required to produce ﬁetallurgical-grade silicon in a
conventional (and highly developed manner, where one of their ongoing focuses is reducing the
energy required) is 10~ 11 KWhikg in the best case, where the silicon is melted only once. The
processes described in the patent literatute requite 4 fo 5 distinct melting steps, and many houts
of molten silicon processing. This is not theoretically possible with 2 kwhr/kg of energy use.

49, In conclusion, it is my opinion that the significant expense of removiﬁg
phosphorus and boron would not make Timminco’s process a cost effective way to produce solar
grade silicon, much less provide the company with a very low-cost advantage, and would not

enable Timminco’s process to be profitable based on current and historical solar silicon prices.
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QUALITY OF TIMMINCO’S SILICON

50.  Ialso have doubts that Timminco’s UMG silicon would be of sufficient quality to
be acceptable to many solar cell manufacturers,

51,  Timminco has indicated in its literature that its UMG silicon has an impurity

count of 0.8 patts per million by weIght (ppmw) of boron and less than 5.0 ppmw of

phosphorous
52,  For making conventional rriulticrystaiiino silicon solar cells, the ideal level of

phosphorous is zero. A. generally accepted allowable level to have no deleterious effects on the

final product is 0.1 ppmw to 0.6 ppmw. Timminco’s silicon is 10 times the maximum level and

could not be used directly for solar cells.

53,  Timminco’s UMG silicon could be blended with other more pure material untii
the overall phosphorous level is reduced to 0.6 ppaw or lower. As a result, Tirmﬁ'nco’s 5.0
ppmw UMG silicon could onty be used for a maximum of 12% of the silicon stock needed for a

solar cell, For material that has 3.0 ppmw of phosphorous the blendable level could be no more

than 20% of the stock.
54, The same is also true of Timminco’s boron levels, which are also too high to be

used directly in solar cells, Timminco’s boron impurity level of 0.8ppmw is higher than the 0.3

ppmw that is generally aceepted as the highest level to be practically usable,

53. The fact that a number of Timminco customers subsequently cancelled their
contracts may also be a further indicator that Timminco’s UMG silicon had quality issues. On
April 20, 2009, a Timminco news release stated that some of its solar grade silicon customers

had cancelled their contracts due to non-compliance. The release, which is attached hereto and

marked as Exhibit H, stated that:

..some of the Company’s solar grade silicon customers have asserted that their contracts
have been terminated due to non-compliance, We ate in active discussions with each of
these customers with respect to their positions and the terms of future relatlonshxps,

including quality, quantity and pricing for solar grade silicon.
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56,  Other Timminco releases also seem fo indicate that customers were not satisfied
with the quality of Timminco’s silicon, For instan;:e, in a news release :éleased May 25, 2009,
which is attached hereto and markéd as Exhibit I, Timminco announced that a contract with large
solar cell manufacture Q-Cells for 3000 meiric tons had been replaced with an agreement to

deliver 100 metric tons. In the release Q-Cells SE CEQ Anton Milner stated that:

We believe in upgraded metallurgical silicon as an important resource for the production
of solar cells in the mid-to long-term perspective,.. Our technical department is working
closely with Timminco to ensure that the material consistently meets our high quality

needs.
57.  Timminco has subsequently suspended solar grade silicon production. In a news

release dated March 16, 2010, which is attached‘hereto and marked as Exhibit J, Timminco CEO

Heinz S chimmelbusch stated:

“At the same time, we remain commitied to opportunities in solar grade silicon, and
continue to putsue out goal of enabling our customers to manufacture solar wafers and

cells that are indistinguishable from those made with polysilicon... In the short term, we
have suspended solar grade production pending evidence of sufficient customer demand

and commitments to justify & resumption of production.”
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CONCLUSION
58, My review of Timminco’s patent literature and other publicly available sources of

information on the company’s silicon purification technology have led me to conclude that the

technologies did not have many of the attributes that Timminco and its executives had indicated

during the period between March 17, 2008 and November 11, 2008.

59, I.do not believe that the company’s patents provide the.company with an}'r
competitive advantage. The focus of both of the company’s patents is the reﬁmvai of impurities
from UMG silicon. The company’s Unidirectional Patent is similar to well established
purification techniques.
techniques an& contains a significant flaw. I am also very skeptical about the boron removal
technique described in the company’s Rotary Drum Patenf. Iis results have not been

independently tested or repeated by others.
60.  Similarly, I do not believe that the company’s production techniques would be

cost effective. In fact, the techniques described in the company’s patents are very time and cost

intensive and require multiple stéps to achieve sufficient purity levels, each step with Jlow

-material yield significantly reducing the amount of usable silicon.

6!,  Lastly, I do not believe that Timminco’s UMG silicon would be acceptable to

many in the solar cell industry, The purity levels that Timminco indicated would not enable iis

UMG silicon fo be directly used in solar cells. Instead, it would have to blended with more pure

materfals. Solar cells manufacturers would be unlikely to want to make this accommodation.
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Court File No. CV-09-378701-00CP

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN

ST. CLAIR PENNYFEATHER
Plaintiff

and

TIMMINCO LIMITED, PHOTON CONSULTING LLC,
ROGOL ENERGY CONSULTING LLC, MICHAEL ROGOL,
DR. HEINZ SCHIMMELBUSCH, ROBERT DIETRICH,

RENY BOISVERT, ARTHUR R. SPECTOR,
JACK L. MESSMAN, JOHN C. FOX, MICHAEL D. WINFIELD,
MICKEY M. YAKSICH, and JOHN P, WALSH

Defendants
Proceeding under the Class Proceedings Act, 1992

AFFIDAVIT OF LAWRENCE S. ROSEN
(sworn May 27, 2011)

I, LAWRENCE 8. ROSEN, of the City of Toronto, in the Province of Ontario,

MAKE OATH AND SAY:

1. I am a principal of Rosen and Associates Limited, an independent accounting firm

specializing in forensic and investigative accounting.

2. ] am a Fellow Chartered Accountant in the Provinces of Alberta and Ontario, a
Certified Public Accountant (certified as a specialist in financial forensics) in the State of
Hlinois, and a Fellow Certified Public Accountant in Hbﬁg Kong. Iam also a Certified

Management Accountant, a Certified General Accountant and-a Certified Fraud

209



Examiner. A copy of my curriculum vitae is attached as Appendix D to my expert

report,

3. I have been refained by legal counsel to Mr. St. Clair Pennyfeather in this
. proceeding to provide an opinion on the damages that have been suffered by the Class
Members, represented by Mr, Pennyfeather, in the ﬁtigatibn against Timminco Limited,

Photon Consulting LLC, et al.

4, Attached hereto and marked as Exhibit A is a true copy of my expert report in this

matter, dated May 26, 2011.

SWORN OR AFFIRMED before
me at the City of Toronto, in the
Province of Ontatio, this 27" day of
May, 2011.

SN

L

Loirtiwis A fOe,

Lawrence S. Rosen

AC Ibmissioner for t@é affidavits.
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AFFIDAVIT OF LAWRENCE S. ROSEN

KIM ORR BARRISTERS P.C.
200 Front Street West

23" Floor, P.O. Box 45

Toronto, Ontarioc M5V 3K2

Won J. Kim (LSUC # 32918H)
James C. Orr (LSUC # 23180M)
Victoria Paris (LSUC # 45761A)

Tel: (416) 596-1414
Fax: (416) 598-0601

Lawyers for the Plaintiff
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Rosen & Associates Limited = Forensic

LITIGATION AND INVESTIGATIVE ACCOUNTANTS Business Va.

Quantification of Damages

Public Accountants’ Negligence

May 26, 2011

Privileged & Confidential

- Kim Orr Barristers P.C.

200 Front Street West
Suite 2300, P.O. Box #45
Toronto, Ontario

M5V 3K2:

Attention: Messrs. Won J. Kim and James C. Orr

Re: St. Clair Pennyfeather v. Timmineo Limited, Photon Consulting I.1.C, Michael
Rogol, Dr. Heinz Schimmelbusch, Robert Dietrich, Rene Boisverf, Arthur R,
Spector, Jack L. Messman, John C. Fox, Michael D. Winfield, Mickey M. Yaksich,

and John P. Walsh

L INTRODUCTION

You have asked for our preliminary opinion, as independent accountants experienced in
loss quantification, about the-damages that have been suffered by Class Members!, as

represented by Mr. St. Clair Pennyfeather (the “Plaintiff®), in the litigation against

Timminco Limited (“Timminco” or the “Company”), Photon Consulting LLC (“Photon™)

et al (herein collectively referred to as the “Defendants”).

We understand that the Plaintiff was a Timminco shareholder who acquired common
shares of the Company during the period from March 17, 2008 fo November 11,-2008
(the “Class Period”).2 We further understand that the Plaintiff has commenced this
litigation pursuant to the Class Proceedings Act, 1992.

! Class Members is defined at paragraph 20 of the Amended Statement of Claim.
? Amended Statement of Claim, paragraph 19.

121 King Street West
Suite 2200, Box 101, Teronte, Ontary, M5SH 3T9
PuoNE: (416) 363-4515 Fax: (416} 363-4849
www.rosen-associates.com



2

The Plaintiff alleges that during the Class Period, the Defendants made materially false
and misleading public statements and omissions regarding the Company’s solar-grade

silicon operations. In particular, the Plaintiff alleges that the Defendants:>

A. Misrepresented to the public that Timminco had a competitive advantage in

producing solar-grade silicon;

B. Released revenue prospects, estimates of future production volume, margins, and

profits from its solar-grade silicon business that were false and misleading; and,

C.. Failed to announce, at appropriate times, that the Company’s solar-grade silicon
produétion process was not capable of producing silicon at quantities; costs and

purity levels that were consistent with the Company’s public statements.

The Plaintiff claims that the Defendants’ assertions and omissions of fact (collectively
referred to berein as “Misrepresentations”) unfairly increased the market j)rice of
Timminco’s shares during the Class Period. Consequently, purchasers of Timminco’s

securities during the Class Period suffered losses through acquiring the securitics at

artificially inflated prices.’

Our ‘prelimir.lary damages opinion is based solely upon publicly-available information.
We have not reviewed Timminco’s internal records, nor have we communicated directly
or indirectly with Timminco’s management. We reserve the right to amend, or revise our

opinion should additional, material information become available to us subsequent to the

date of this report.

The documents that we have relied upon in preparing our opinion are listed at Appendix

C. Our professional qualifications are provided at Appendix D.

* Amended Statement of Claim, paragraph 21.
* Amended Statement of Claim, paragraphs 18 and 19. -
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1. Positioned itself as a low-cost producer of solar-grade silicon; 4
2. Created a proprietaty process that offered significant cost advantages
based upon efficiencies in three areas: capital expenditures, raw materials

and electricity used in the solar-grade silicon production process;

3. Could add production capacity in a timely and efficient manner;®

4. Would realize its potential through its state-of-the-art production facilities,

patent-pending process, and pedigree in the silicon metal business;!”

5. Expanded its solar-grade silicon production capacity to 3,600 mefric tons

per year;'®

6. Would expand the production capacity of its solar-grade silicon facilities
to 14,400 metric tons from 3,600 metric tons;"?

7. Failed to disclose that the Company’s solar-grade silicon “impurity

composition” was not commercially acceptable; and, 2

8. Failed to disclose that it could not produce solar-grade silicon in

commercial quantities.”!

E. The Misrepresentations were disseminated to the public through various channels
including: news releases, conference calls with analysts and investors, the
Company’s 2007 annual information form and amnual report, personal

certifications of senior officers and directors, quarterly financial reports and so

forth.??

¥ Amended Statement of Claim, paragraphs 30 and 32.
15 Amended Statement of Claim, paragraph 37.

'8 Ibid.

17 Amended Statement of Claim, paragraph 61.

18 Amended Statement of Claim, paragraphs 35 and 36.
¥ Amended Statement of Claim, paragraph 70.

2 Amended Statement of Claim, paragraph 38. .

! Toid. '

% Amended Statement of Claim, paragraphs 28 to 84.
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F. From the beginning of the Class Period (March 17, 2008) to mid-April 2008,

Timminco’s stock price increased from approximately $17 per share to over $28

per share.”?

G. In April 2008, reporis emerged in the media questioning the validity of
Timminco’s solar-grade silicon production capabilities. The media reports made
reference to various short-sellers of Timminco’s stock who were skeptical of the
Company’s solar-grade silicon operations. Certain investors and analysts took

issue with the Company’s prospects for success in the solar-grade silicon

manufacturing industry.**

H. In or around May 2008, Timminco retained Photon fo perform an operational

review on its solar grade silicon business at BSL.% Based upon its review, which

included a one-day site visit of the BSI facility, Photon expressed the following
comments for the Company’s solar-grade silicon growth prospects for 2010,

which the Plaintiff claims were also false and misleading:*®

1. Timminco’s solar-grade silicon operations and processes have the

potential for massive growth, and possibly for reshaping the industry;

2. Timminco’s equipment was very impressive, very low cost and “beyond

poly[silicon}” scale;

3. Annual production volume for Timminco’s solar-grade silicon business

was projected to be 12,000 to 20,000 tons;
4. Annual revenue would range from $540 million to $1.3 billion;

5. Operating profits would grow to between $270 million and $1 billion; and,

6. Operating mafgins wouid range from 50% to 80%.

% Bloomberg data for Timminco (daily close).
2 The media reports will be discussed in further detail in a Section V-B-2 of this report.

% Amended Statement of Claim, paragraph 52.
% A mended Statement of Claim, paragraph 76. Photon presentation entitled “Operational Review Report

on Bécancour Silicon Inc.”, dated May 14, 2008,

Rosen & Associates Limited



I. From eaﬂy May 2008 to early June 2008, Timminco’s stock price increased from

approximately $20 per share to over $34 per share.*”

J. At the close of frading on August 11, 2008, the. Company issued a news release
for its financial results for the second quarter ended June 30, 2008. The news
release was followed by a conference call with investors and analysts, in which

Timminco’s senior executives disclosed production problems and contamination

issues with regard to its solar-grade silicon production process.?

K. In a news release issued on November 11, 2008, Timminco stated that it would

remove the Photon report from its web-site as the forward-looking information

contained therein was no longer valid.”

L. At the qnd of the Class Period (Nc_)vember 11, 2008), Timminco’s shares were

frading at épproximately $8 per share.™

M. The price of Timminco’s shares continued to decline subsequent to the Class

Period, trading at approximately $0.40 per share as of the date of this report.!

N. In 2009 and 2010, Timminco and certain of its solar-grade silicon customers had
terminated their existing supply contracts.>* Timminco suspended its solar-grade
silicon operations in January 2010.* As of the second quarter of 2010,
Timminco’s solar-grade silicon operations remained largely inactive, with
negligible shipments and revenues (nil shipments/revenue for the second quarter

of 2010 and approximately one metric ton shipped, and $15,000 in total sales, for
the first quarter of 201 0. '

7 Bloomberg data for Timminco (daily close).
% The August 11, 2008 conference call will be discussed in greater detail in Section V-B-2 of this report.

 Timminco news release, November 11, 2008 (pages 5 and 6).
19 Bloomberg data for Timminco (daily close).

31 :
Ibid.
*2 Timminco news release, April 20, 2009; Hoffman, Andy. “Timminco frading volumne surges — Former

customers behind the selling, sources say”. The Globe and Mail. August 13, 2010,
3 Timminco interim report, first quarter fiscal 2010, page 6, 2™ paragraph.
¥ Timminco interim report, second quarter fiscal 2010, page 3 (last paragraph) and page 6 (chart and fourth

paragraph).

Rosen & Associates Limited
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IV. ANALYSIS OF TIMMINCO’S STOCK PRICE

The following section of our report provides a brief analysis of the trends in

Timminco’s stock price and trading activity.

A. Timminco Stock Price: 2006 to 2010

Timminco’s stock price at the close of trading on each day from 2006 fo the date

of this report is set out in Chart 1:

220

Chart 4: Timminco Stock Price {2006 fo 2010)
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The overall trend in the Company’s share price corresponds with the disclosures

of Timminco’s solar-grade silicon operations:

1. Ffom January 2006 to the Company’s March 15, 2007 announcement of
its first solar-grade silicon supply contract, Timminco’s (daily close) stock

price was largely flat, ranging from a low of $0.20 per share to a high of

Rosen & Associates Limited



$0.64 per share, with average monthly trading volume of approximately

- 685,000 shares.”

. From March 2007 to eaﬂy 2009, Timminco’s stock price entered a petiod

of substantial volatility with large and frequent fluctuations. Timminco’s
stock traded from a low of $0.35 per share (close) to a high of $34.50 per
share (ciose), with average monthly trading volume of approximately 33.8

million shares.*® During this time:

a. The Company had announced its first sales contract in the solar-

- silicon business (March 15, 2007);

b. Timminco made Misrepresentations regarding the quantity, cost

and purity levels associated with its solar-silicon product (the Class
Period);

c. Media reports emerged questioning the validity of Timminco’s
solar-grade silicon production capabilities (April 21 and 22, 2008);

d. The Company disclosed problems with its solar-grade silicon

operations (August 11, 2008); and,

e. The Company withdrew a report that had been prepared by an
outside consultant (Photon), which was retained to perform an

operational review of Timminco’s solar-grade silicon business

(November 11, 2008).

3. In April 2009, Timminco announced that some of its customers were

terminating their solar-grade silicon supply contracts due to non-
compliance. In January 2010, Timminco suspended its solar-grade silicon
operations pending a recovery in the demand for its product. From

January 2009 to December 2009, the stock closed at a low of $1.05 per

% Source: Bloomberg.

3 Thid.

r-.

~o

B
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share and peaked at $5.25 per share.’” As of the date of this report, the
Company’s shares were trading at $0.40 per share.

A more detailed examination of Timminco’s stock price trends during the Class

Period and certain of the Company’s disclosures is set out below.

B. Timminco Stock Price: Class Period

The following chart presents Timminco’s share price at the close of trading on

each day of the Class Period:

NS

™o
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Chart 2: Timminco Stock Price (Class Perlod)
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Timminco’s shares traded in high quantities and with large price fluctuations
during the Class Period. At its peak, Timminco’s stock closed at a price of $34.50
per share (June 5, 2008). The lowest point at which the stock closed during the
Class Period was $6.12 (October 27, 2008). The average monthly trading volume

7 oid.
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of Timminco’s shares ciuring the Class Period was approximately 33.8 million

shares.

The various spikes in Timminco’s share price and trading activity coincided with

the disclosure and revelation of the Company’s Misrepresentations. For example:

1. At the close Qf trading on March 26, 2008, Tilﬁmin_co issued a news release
stating that the Company had entered into a solar-grade silicon supply
agreement withAQ-Cells’ AG (the world’s largest manufacturer of solar cells).
The news release also made reference to Timminco’s expansion of its solar
grade s_jlicon production capacity to 14,400 tons by the second quarter of
2009. At the close of trading on the following day (March 27, 2008),
Timminco’s stock price had increased from $20.89 to $25.70 (i.e., 23%).
Trading volume on March 27, 2008 exceeded 10.9 million shares, compared

with a daily average of 2.4 million traded shares for the month of March 2008.

2. At the close of trading on March 31, 2008, Timminco published its 2007
Annual Report, which contained various Misrepresentations.>® The price of
Timminco’s shares increased by 9.4%, from $24.40 at the close of March 31,

2008 té $26.70 on April 3, 2008,

3. On April 21, 2008, various media reports emerged that questioned the validity
of Timminco’s solar-grade silicon operations and prospects, * The price of
Timminco’s shares declined by 17.7% from $22.15 at the close of trading on

April‘ 21, 2008 to $18.23 at the close of trading on April 22, 2008. On April

22, 2008, trading volume exceeded 7.3 million shares. The daily average

trading volume for the month of April 2008 was 3.6 million shares.

4. At the close of trading on April 22, 2008, Timminco provided an update o its
solar-grade silicon operations and inclided representations regarding the

Company’s expected production capacity. In particular, Timminco reiterated

3% Amended Statement of Claim, paragraphs 44 and 45.
%9 The specific media reports will be discussed in further detail in Section V {Analysis of Damages} to this

report,

™D
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its expectation of being able to produce 14,400 tons of solér-grade silicon per
year by the second quarter of 2009. At the close of trading on the following
day, Timminco’s stock price had increased by approximately 18.5% (i.e.,
from $18.23 on April 22, 2008 to $21.60 on April 23, 2008), On April ,’i3,
2008, irading volume exceeded 12.0 million shares, compared with a daily

average of 3.6 million shares traded for the month of April, 2008.

. At the close of trading on May 14, 2008, Timminco held a conference call

with investors and analysts to discuss the Photon report. - During the

conference  call, Mr. Michael Rogol of Photon made various positive

statements about the prospects of Timminco’s solar-grade silicon operations.

Timminco’s stock price increased by 8.4%, from $24.90 on May 14, 2008 to
$27.00 on May 15, 2008, The Company’s stock price increased by a further
5.6% to $28.50 at the close of trading on May 16, 2008. Trading volume on
May 14, 2008 and May 15, 2008 was 4.5 million shares and 4.8 million
shares, respectively, compared with the daily average of 3.1 million traded

shares for the month of May, 2008.

. On May 29, 2008 (end of day), Timminco held a conference call with analysts

“and investors in which the Company made various Misrepresentations

regarding its solar-grade silicon operations:40 At the close of trading on June
2, 2010, the Company issued a news release stating ;chat Canadian Solar Inc.
was éxpected to purchase 5,000 tons of solar-grade silicon through 2011.
Timminco also stated that it expected to deliver 450 to 500 tons of solar grade
silicon to Canadian Solar Inc. in 2008. Timminco’s share price at the close of

May 29, 2008 was $29.18. At the close of trading on June 5, 2008, the shares
traded at $34.50, an increase of 18.2%.

. At the close of trading on August 11, 2008, Timminco held a conference call

with analysts and investors during which Timminco disclosed contamination

4 Amended Statement of Claim, paragraphs 80 to 82. -
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and equipment problems with its solar-grade silicon operations.*! Timminco’s
stock price dropped by approximately 24.4%, from $19.97 at the close of
trading on August 11, 2008 to $15.10 at the close of trading on August 12,
2008. On August 12, 2008, trading volume was approximately 4.5 million

shares compared with a daily average of 1.5 million shares fraded for the

month of Angust, 2008.

8. In the evening of November 11, 2008, Timminco issued a press release stating
that it had withdrawn the Photon report frbm its web-site on the basis that the
factors and assumptions upon which the forecasts for revenue, production
volume and costs had been based weré no-longer valid, Timminco’s 'stock
price fell by over 15.4% on the following day, from $7.93 at the close of
trading on November 11, 2008 to $6.71 at the close of trading on November

12, 2008,
ANALYSIS OF DAMAGES

Approach to Damages Quantification

Our analysis of the Plaintiff’s damages is premised upon the theory of stock price
inflation, which maintains that the market price of the Company’s shares was
artificially inflated during the Class Period due to ﬂﬁ Misrepresentations. The
artificial inflation was removed once the I\ﬁsreprésentatibns were revealed to the
market (herein refgrred to as the “Revelatilons”). The resulting iﬁzpact was a

decline in the price of the Company’s secﬁrities, to the level that the shares would

have traded absent the Misrepresentations.

Damages are equal to the stock price inflation at the time that the affected shares
were acquired, less the stock price inflation at the time that the affected shares
were sold. Hence, there are two key components to computing aggregate, class-

wide, damages: (1) identifying total share purchases affected by the

! The problems that were disclosed by Timminco will be explained in further detail in Section V (Analysis
of Damages) to this report.
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Misrepresentations; and (2) quantifying stock price inflation. A brief discussion

of these components follows.

1. Total Shares Affected

In order for shares to be affected by the Misrepresentations, the

Company’s shares had to have been acquired during the Class Period,

_prior to a Revelation date, and held subsequent to that Revelation date.

Shares of Timminco that were purchased prior to the Class Period (i.e.,
prior to the commencement of the Misreprentations) are not eligible for

damages. This is because the shares would have been purchased before

the presumed introduction of stock price inflation,

Similarly, if shares were acquired at the beginning of the Class Period, but
sold prior to the Revelation date, no damages would result to the
shareholder as the stock price inflation that existed at the time the shares

were acquired also existed at the time the shares were sold.

Once a share is acquired subsequent to the commencement of
Misrepresentations and held subsequent fo a Revelation date, the share has
been affected by the Misrepresentations. Note that a share affected by the
Misrepresentations can result in dé.mages only once for a particular
Revelation, regardless of the number of times the specific share has traded
(or exchanged hands) during the Class Period. As discussed below, the

implied loss is transferred from the seller to the purchaser, until the

Revelations emerge.

. Stock Price Inflation

Stock price inflation is the difference between the Company’s actual stock
price and what the stock price would have been absent the

Misrepresentations. Stock price inflation is estimated using two widely-

appiied approaches:

Rosen & Associates Limited
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a. Constant Dollar: This approach assumes that stock price inflation
" is measured as the observed dollar decline in the price of

Timminco’s shares that followed cach Revelation.

b. Constant Percentage: Assumes that inflation is measured as the
observed percentage decline in the price of Timminco’s shares

subsequent to each Revelation.

We have quantified stock price inflation using both the Constant Dollar
and Constant Percentage methods. Both approaches assume that the
Misrepresentations caused the stock to be inflated at a fixed (or constant)
level throughout the Class Period (or during the periods between the
Revelation dates, assuming that more than one revelation date exists).
When multiple Revelations exist, the aggregafe stock price inflation is
reduced as the Misrepresentations are revealed (i.e., inflation declines as

the misstatements or omissions become known to the market).

Where a Revelation occurred simultaneously with the disclosure of other
(unrelated) new information, we evaluated the significance of the
disclosure and assessed the impact (if any) on our calculation of stock
price inflation.** This was performed in order to limit the estimate of

share price inflation to the Misrepresentations only.

Our analysis of Timminco’s stock price declines and the Revelations is set
out below. A discussion of the technical components of our damages

calculations follows.

I~

~
t
-
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42 For example, Timminco reiterated the restructuring of its magnesium business in or around one of the
Revelation dates (August 11, 2008). Based upon our analysis (in section V-C-1 below), this event did not

have a significant impact on the price of Timminco’s stock.

Rosen & Associates Limited
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B. Analysis of Stock Price Declines and Revelations

We performed “event analysis” in which we analyzed the Company’s stock price

 reaction to specific events. The objective of the event analysis was to:
1. Identify statistically significant declines in Timminco’s stock price; and,

2. Determine whether any such declines resulted from the disclosure of

material news, such as the Revelations (i.e., identification of Revelation

dates).
Our findings are set out below.
1. Statistically Significant Declines in Timminco’s Stock Price

In order to identify the statistically significant declines that occurred in
Timminco’s stock price during the Class Period, the Company’s actual
daily stock prices (and movements) were compared to the Company’s
predicted daily stock prices (and movements). Such a comparison was
made to- determine whether a significant deviation existed from the
“normal” stock price. The effect is to identify price fluctuations that

exceeded the company’s predicted stock price movements based upon

market- and industry-wide effects.

The predicted daily prices of Timminco’s shares during the Class Period
were derived from a statistical procedure called a “regression analysis”.
Regression analysis determines the statistical correlation between two (or

more) sets of data, and generates a formulaic relationship.

' We compared Timminco’s actual daily share price to market and industry
indices as the benchmarks. The analysis was based upon a timeframe that
was outside of the Class Period, so as to avoid the effects of the
Misrepresentations.  The resultant regression formula was used to

determine Timminco’s predicted daily share price during the Class Period.

Rosen & Associates Limited



17

The predicted share prices were calculated as a function of the

corresponding daily benchmark values,
Our regression model examined the correlation between:

a. The actual daily returns (or percentage changes) observed in

Timminco’s stock f.or‘ the three-month period subsequent to the

Class Period; and,

b. The actual daily returns observed in the following relevant market

and industry stock indices during the same time period:

i, The S&P/TSX Equity Total Return Index (the “Market
Index”) — A broad-based composite index of equities
trading on the TSX, excluding income trusts. The index

provides a cross-section of equities traded in various

industries; and,

ii. The S&P/TSX Metals & Mining Total Return Index (the
“Industry Index”) — An index of equity performance for
companies engaged in the diversified production or

extraction of metals and minerals.*

Differences between Timminco’s actual daily share returns and its
predicted daily share returns were then evaluated for statistical
significance. Some deviation from predicted values is expected because
regression is an estimation, and statistical variation is expected.
“Significant” differences suggest that company-specific events occurred,
which caused the actual share price to move more than predicted if it were

affected only by market- or industry-specific factors.

4 Timminco was a constituent of the S&P/TSX Capped Metals & Mining Index from March 24, 2008 to
December 19, 2008 (Source: Bloomberg),

L.
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The threshold for statistical significance depends on the predictive ability
of the regression model. A high degree of correlation between data points

would result in stronger predictive ability (and lower thresholds for

deviations).

The threshold for statistical significance that was formulated from our
regression analysis was 12.9%. Accordingly, any deviations between the

actual and predicted daily returns that were in excess of 12.9% were.

considered to be statistically significant. This and other technical aspects

of our regression model are set out in Appendix B.

Our regression analyses examined data for the three-month period of
November 12, 2008 to February 11, 2009. This timeframe falls outside of
the Class Period, By then, the investment market had substantial
knowledge of the Mistepresentations, and the share prices presumably had

been “corrected”.

Based upon our regression analysis, we identified the following two dates

during the Class Period, in which there were statistically significant

declines in Timminco’s share price:

a. April 21, 2008 to April 22, 2008 - Timminco’s share price at the
close of trading on April 21, 2008 was -$22.15. At the close of
trading on April 22, 2008, the Company’s stock was priced at

$18.23 per share, or a decline of 17.7%. For the same period, the

Market Index and Industry Index declined by 0.5% and 1.5%,

respectively. The predicted decline for Timminco’s share price

(according to our regression analysis) was 2.9%. Hence, the actual

decline in Timminco’s share price (i.e., 17.7%) was statistically

significant in comparison to the predicted movement. The

difference between the actual and predicted declines (14.8%)
. exceeded the threshold for statistical significance (12.9%).

~o
L
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August 11, 2008 to August 12, 2008 - The Company’s share price
at the close of trading on August 11, 2008 was $19.97. On August
12, 2008, Timminco’s shares closed at $15.10 per share, or a
decline of 24.4%. For the same period, the Market Index and
Industry Index declined by 0.3% and 1.4%, respectively. The
predicted decline in Timminco’s share price (based upon our
regression model) was 2.8%. The difference between the actual

and predicted declines (21.6%) was greater than the threshold for
statistical significance (12.9%).

Thé above o.bs'ervationé are sumniarizeﬁ in Chart 3:

Chart 3: Summary of Statistically Significant Declines

'3
e~y

Date of Statistically Timminco Timminco JActual change| Change in Change in Expected | Statistically
Significant Decline closing share | share price at] la Timmineo {Market Index{ Industry change in | Significant
’ price close of share price Index Timminco | difference
following day share price | (Yes/No)
| April 21, 2008 $22.15 - $18.23 -17.7% -0.5% -1.5% -2.9% YES
August 11, 2008 $19.97 $15.10 24.4% -0.3% -1.4% -2,8% YES

2. The Revelotions

Based upon our event analysis, it is our view that the statistically

significant declines in Timminco’s stock price can be attributed to- the
Revelations. We noted the following publicly-disclosed information that

emerged in or around these dates:

a.

Media Reports: April 21, 2008 to April 22, 2008

The April Revelation is unique in the originating source of relevant

information. Doubts as to Timminco’s operations were raised by

This information did not come as a

the business media.

clarification disclosed by the Company.

Rosen & Associates Limited
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’ The following media reports emerged from Abril 21, 2008 to April
22, 2008, questioning the validity of the prospects for Timminco’s

: - : solar-grade silicon operations:

| i. An article in Barron’s, entitled “Timminco Generates More

Heat Than Light”, dated April 21, 2008 stated:

! ' “The justification for Timminco’s share
appreciation is supposed to be its invention of a
low-cost way to purify the silicon needed for the
booming solar-cell market. But so far, the

= evidence for Timminco’s breakthrough appears

= ' in PowerPoint slides, not financial reports. The

Toronto company’s- sales fell from C$190

million in 2005 to C$166 million in 2007, while

operating losses grew from C$8 million in 2005

to C$16 million in 2007. The stock is far ahead

of reality and vulnerable if solar silicon
disappoints.”**

ii. An article, entitled “Light shed on Timminco’s high-flying
stock”, published by the National Post stated:

“Meanwhile, other potential investors continue

o to do their analysis. One of the country’s
3 sharpest, who requested anonymity, has not yet
made up his mind. ‘These guys come out of

- nowhere, managed to find the holy grail that
- nobody else could possibly do with no research
and development and hardly any capital
‘expenditure, And {there] has been no outside
corroboration. I think they are heavily
overstating the probability of success,” he said.

i Among the investor’s concems is whether
Timminco can achieve its long term purity
levels, which means producing silicon that has a
: very low percentage of phosphorous and boron.
! As well, the investor asks if [the company can]
generate success once it gets fully operational
and is producing 14,400 tonnes per year, up

* Alpert, Bill. “Timminco Generates More Heat Than Light”, Barron’s. April 21, 2008,
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from [300] tonnes at present. There’s also a
question of timing, with -producers rushing to
get supgiy because of tax incentives in

Europe.”

iii. An article, entitled “From hot _stock to target”, published by
ReportonBusiness.com on April 21, 2008 states that the
Company was under mounting pressure from one of “Wall
‘Street’s most feared short sellers to defend claims that the
Company had developed a breakthrough process for
producing solar grade silicon”. In particular, the short
seller (Mr. Manuel Asensio) questioned how Timminco
could claim that its unique production process allowed it to

refine silicon at half the cost of its competitors.*®

iv. An article published by the Financial Post on April 22,

2008, entitled “Timminco declared a short”, states:

“Ravi Sood, president of Lawrence Asset
Management, believes Timminco Ltd. is so
overvalued that it’s a short. ‘I know the story
very well and it’s just that, a story,” he claimed
yesterday, one working day after the short
position rose to 1.179 million shares — the year’s

second-highest.

Sood said he has seen nothing to suggest
Timminco has any sort of proprietary
technology or process that could allow it to
deliver what are ‘fantastic claims’. ‘They are
just not grounded in reality,” said Sood, who
argues - that Timminco’s process to upgrade
metallurgical silicon ‘is no different from things
people have been doing for many years. And
worse, their patent application, [which has] not -

5 Critchley, B. “Light shed on Timminco’s hlgh-ﬂymg stock”. National Post. fDate not known]. Although
the article is not dated, it was likely published in or around April 21, 2008, based upon: (a) the stock price
information referenced in the article; and, (b) the fact that the author had pubhshed another article on

.Timminco on April 22, 2008,

%6 Hoffiman, Andy and McNish, Jacquie. “From hot stock to target— Timminco defends itself against short
seller’s allegations.” Reportonbusiness.com. April 21 i2008

P
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[been] granted, is based on prior art, much of
[which] has been rejected in previous attempts.’

Sood is dismissive of what Timminco says it has
created, given that it spent only $1.2 million on
technology. ‘They must have the best scientists
in history collaborating on this. [But] small
companies like Dow Corning, which knows
nothing about chemical processes or metallurgy,
managed to spend hundreds of millions of

doflars and not come up with this.’ i

b. Conference Call with Investors and Analysts, and 02 MD&A.:

August 11, 2008

At the close of trading on August 11, 2008, Timminco held a
conference call with investors and analysts regarding the
.Company’s financial results for the second quarter of 2008.
During its conference call, Timminco acknowledged the following:

i. Tts solar silicon business had encountered production

challenges.®

i, Contamination issues arose in the production of
Timminco’s solar-grade silicon, which lowered the
Company’s production volume by 70 tons (or

approximately 32% of total volume shipped in the second
quarter of 2008).%

iii. The contamination issues were expected to affect

production volumes in the third quarter of 2008.°

# Critchley, Barry, “Timminco declared a short”, Financial Post. April 22, 2008.

:: Final transcript of Timminco’s Q2 2008 earnings conference call occurring on August 11, 2008. (Page 2)
Tbid. '

* Ibid.
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iv. The Company faced equipment problems, which halted one

Vi,

of the Company’s production lines. In addition, there was a

transformer problem that affected primary productic;h.5 !

Much of the equipment that was being used to produce the
solar-grade silicon was originally designed for use in the
‘aluminum industry, and not for silicon productioﬁ. Asa
result, there was phosphorous contamination,”

Timminco refused to comment on when it would have the

new equipment to correct the contamination problen;s.”_

We further note that Timminco’s Management’s Discussion and
Analysis for the second quarter of 2008 (filed with SEDAR on
August 12, 2008) made reference to the following:

i

it.

iid.

A “number of production issues” associated with the solar-
grade silicon production process that were resolved in the

second quarter;™*

“[T}dentified enhancements” to solar-grade silicon

operations that were to be addressed in the third quarter;>

and,

The “failure of a transformer which has reduced the

efficiency of one of the electric arc furnaces...”.*®

Based upon our event analysis, we have assumed that the

Company’s Misrepresentations were revealed to the market on two

occasions: (a) Partially, though the negative media reports that

31 Ibid, (Page 7)
32 Ibid. (Pages 8 and 9)
% Tbid, (Page 10)

5% Timminco Interim Report for the Second Quarter Fiscal 2008, (Page 5, second paragraph).

% Tbid,
5 Thid.
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emerged on April 21, 2008 and April 22, 2008 (which were falsely

rebutted by the Company at the close of trading on April 22,
2008); and, (b) Fully, subsequent to the Company’s August 11,
2008 conference call with investors. The release of the foregoing

information coincided with the statistically significant declines in
Timminco’s share prices. Accordingly, we have included the stock

price declines on these dates in our damages analysis.

C. Technical Components of Damages Calculations

Damages under the Constant Dollar and Constant Percentage approaches to stock
price inflation are calculated as the product of (1) The stock price decline; and, (2)

total shares affected. The technical factors that comprise these components are

- discussed below.

1. Constant Dollar and Constant Percentage Stock Price Declines

" The Constant Dollar and Constant Percentage approaches to quantifying

stock pricé declines were calculated as the difference between:

a. The actual decline experienced in Timminco’s share price on the

day following each Revelation date; and,

b. The predicted change in Timminco’s share price (for the same

dates), based upon our regression analysis.

A comparison of the Constant Dollar and Constant Percentage approaches

to damages follows.
a, Constant Dollar

- Under the Constant Dollar method, stock price inflation is a fixed
dollar amount, regardless of the price at which the affected shares

had been acquired. The Constant Dollar inflation is then

™S

(o~
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multiplied by the total affected shares in order to arrive at an

estimate of aggregate, class-wide, damages.

The Constant Dollar decline in Timminco’s share price on each of

the Revelation dates that are included in our damages analysis

were quantified as follows:

i, The April 21, 2008 Revelation Date: $3.28 per share —
Please refer to Schedule 1 to Appendix A for our detailed

calculations;

ﬁ. The August 11, 2008 Rex}elation Date: $4.31 per share — -

Please refer to Schedule 2 to Appendix A,

. Constant Percentage

In contrast to the Constant Dollar approach, stock price inflation

under the Constant Percentage method is a fixed percentage that is

dependent upon the price (in dollars) at which the affected shares -

had been purchased. In the absence of individual class-member
share purchase data, it is necessary to estimate the average price
that alf class rqember‘s had paid to acquire Timminco’s shares prior
to each Revelation date. The resulting inflation is then multiplied
by the total affected shares in order to arrive at an estimate of

aggregate, class-wide, damages.

The Constant Percentage decline in Timminco’s share price on

each of the Revelation dates were quantified as follows:

i. The April 21, 2008 Revelation Date: $3.47 per share —
Please refer to Schedule 3 to Appendix A for our detailed

calculations;

ii. The August 11, 2008 Revelation Date: $5.42 per share —
Please refer to Schedule 4 to Appendix A.

.

(ored
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¢. Impact of New Information Unrelated to the Misrepresentations

In arriving at our estimates of stock price inflation, we considered
whether the differencé in price changes could have been
significantly impacted by new information, unrelated to the
Misrepresentations, that was simultaneously disclosed in or around
the Revelation dates. If so, the stock price impact of such
information would have to be removed from the damages analysis.

The purpose is to focus our estimate of damages that strictly flow

from the Misrepresentations.

We performed an event analysis to:

i. Determine the existence of new information (unrefatéd to

the Misrepresentations) that was disclosed in or around the

Revelation dates; and,

i, Assess the impact, if any, of such information on

Timminco’s stock price.

Based upon our analysis, we observed that during the Class Period,
the focus of media commentary and Timminco’s own press
releases was virtually always on Timminco’s solar-silicon
business. There was far less emphasis on Timminco’s other
businesses (e.g., magnesium operations) relative to the solar-

silicon business both in terms of analyst coverage and information

released by the Company:®’

i, In or around the April 21, 2008 and August 11, 2008

Revelation dates, analysts commented only minimally on

™2

‘

#ui
<o

S

7 The Company’s press releases and other public disclosures as well as the analyst reports (set out in
Appendix C) focused primarily on Timminco’s solar-grade silicon operations with relatively few comments

on non-solar-grade silicon operations.
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certain aspects of Timminco’s business that were not

related to solar-grade silicon operations:

(a) An analyst report prepared by Mi. Michael
" Willemse of CIBC (dated April 20, 2008), stated:

“Key risks at Timminco’s other
businesses include  increased
competition from low-cost producers
(particularly from China), prolonged
challenges at Fundo Wheels, and a
decline in end-market demand for
- silicon metal and magnesium due to
economic weakness, Note that these
businesses comprise a minor portion
of our valuation for Timminco and
unforeseen events should not have a

significant impact on our overall
price target. #38

[Emphasis added.]

(b) An analyst report, dated August 11, 2008, also
prepared by Mr. Michael Willemse of CIBC
contained the same note (as above) regarding the
relatively minor impact that Timminco’s other
operations _ (i.e,  nom-solar-grade  silicon

businesses) had on the stock’s valuation,”

(c) In a report from Clarus Securities, dated August
12, 2008, author Ms. Carolina Vargas, stated the
following with regard to the Company’s
magnesium operations£

“Results of $18.3 million were above
our $11.0 million estimates as well

58 CIBC World Markets analyst report by Michael Willemse and Jesse Ahlan, entitled: “Timminco Limited:

Update from Management Meetings”, dated April 20, 2008 (page 7).
% CIBC World Markets analyst report by Michael Willemse and Jesse Ahlan, entitled, “Timminco

Limited: Q2/08 Review: Still Working Toward Full Production”, dated August 11, 2008 (page 4).

Rosen & Associates Limited
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as pross margins of 11.9%. The
increase in sales is aftributable to
price increases across most of the
Group’s product lines to offset
higher magnesium metal costs. The
segment continues to be challenged
by competition, (sic) increased costs
for magnesium feedstock partially
‘offset by improved cost structure.

We expect this segx_nent to_continue
to be EBITDA neutral.”®

[Emphasis added.]

(d) In a report from Paradigm Capital, dated August -

12, 2008, author Mr, Marvin Wolff stated:

“The magnesium assets are being
restructured for profitability and
eventual sale, or divestiture. To that
end the company fook a
reorganization charge against the
assets of $9.8m in the quarter or
$0.10 per share,”®!

- We note that Company first announced its
intention to restructure its magnesium_busineés in
a press release dated June 6, 2008.52 At that time,
the Company cxpected to incur a restructuring
charge in its second quarter of approximately $15
million to $17 million®. The actual charge
incurred in the second quarter (as disclosed in the
Paradigm  Capital analyst report) was
approximately 35% to 42% lower than the
expected charge for the second qﬁarter. Further,

8 (larus Securities analyst report by Carolina Vargas and Aman Atwal, entitled “Timminco Ltd.: Q2/08

Results; Purity Levels Improved Significantly”, dated August 12, 2008 (third page).
61 paradigm Capital analyst report by Marvin Wolff, entitled “Timminco Ltd. Solar Silicon Having 2

Bumpy Start — But on Track”, dated August 12, 2008 (page 2).
¢ Timminco news release, June 6, 2008.
% Ibid.
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Timminco’s Interim Report for Q2 2008 stated
that the total costs for restructuring the
Company’s  magnesium  operations would
eventually be at the lower end of the $15 million
to $17 million range that had been originally
announced on June 6, 2008.% Presumably, the
foregoing would have positively impacted the

Company’s stock price, but not significantly.

Based upon the above information, we have assumed that the
public discourse regarding the Company’s non-solar-grade silicon
operations did not have a significant impact on Timminco’s stock

prices surrounding the Revelation dates.

. 90-day Look-back at '_I‘imminco’s Share Prices

In certain circumstances, damages may be mitigated‘ if the subject
company’s share price recovers from & decline following a
material disclosure. We performed a review of Timminco’s stock

price for the 90 days following the Revelation dates in our analysis

of damages.

We observed a recovery (or “bounce-back”) in the price of
Timmjnco’s s'eéliriﬁesr in tﬁe ninety-day period subsequent to the
April 21, 2008 Revelaﬁon daté._ In particular, the Cotﬁpaﬁy’s
mean share price over the ninety-day period following the first
Revelation date exceeded the share price at the close of April 22,
2008. However, we do not believe that this share price recovery
offsets the initial decline. The recovery appears to have been
premised upon the Company’s denial of the media’s concerns, as

well as making additional claims, which contributed to the gravity

of the Misrepresentations.

$ Timminco interim report for the second quarter of 2008, page 6.
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We note that the Company issued assurances during this 90-day
period, which the Plaintiff claims contained Misrepresentations

associated with Timminco’s solar-grade silicon operations:
i. A press release issued after the close of trading on April 22,

2008, entitled “Timminco Provides Update on Stock
Trading Activity”, summarized the progression of the
Company’s solar-grade silicon operations up to April 2008.
The press release repeated one of the Misrepresentations
that have been claimed by the Plaintiff, In particular, the
following reference was made to Timminco’s expected

expansion of annual solar-grade silicon capacity (to 14,400

tons):
“Based on its own analysis and the
acceptance of its product by leading
companies in the solar industry, Timminco

ammounced the expansion of BSI’s solar
grade silicon capacity to 14,400 mt per year,
with the incremental capacity on stream by

the end of the second quarter of 2009,7%

Heightened and unusual frading activity in Timminco’s
stock followed on April 23, 2008, prompting inquiry by the

Market Surveillance division of the TSX.%

ii. The company issued a press release, dated May 8, 2008,
and held a follow-up conference call with investors and

apalysts regarding Timminco’s financial results for the first :
quarter ended March 31, 2008. The press release and
call included some of the

follow-up conference

Misrepresentations.®’

8 Timminco news release, dated April 22, 2008, 4% paragraph,
 Timminco news release, dated April 23, 2008.
67 Amended Statement of Claim, paragraphs 59 to 67.
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iii. On May 8, 2008, the Company issucd a press release,
‘entitled “Timminco announces Solar Silicon Operational
Review by Photon Consulting”. The following is an

excerpt from the press release:

“ ‘Operations and processes have potential
for massive growth and, possibly, for
reshaping the silicon industry’, declared
Michael Rogol Managing Director of
PHOTON Consulting. ‘The equipment is
very impressive, very low-cost, beyond
poly-scale. In interviews, several customers
have reported cell efficiencies above 14%
and some above 15% ufilizing 100%
(unblended) solar grade silicon from
Bécancour.” *

The Photon report contained  various

Misrepresentafcions.69

iv. On May 13, 2008, Timminco published its Management
Discussion & Analysis for the first quarter of 2008, which

contained various Msrepresentaﬁons.m

v. On May 14, 2008, Timminco and Mr. Rogol of Photon held
a conference call with analysts and investors in regards to
Photon’s operational review of the Company’s soiar-grade
silicon operations. The conference call and-‘accomp_anying

summary of the Photon report included the statements that

form the Misrepresentations.”

vi. On May 29, 2008, Timminco held a conference call with

analysts and investors, stating several of the

8 Timminco press release, dated May 8, 2008.

% Amended Statement of Claim, paragraphs 52 to 57
™ Amended Statement of Claim, paragraphs 68 to 70.
" Amended Statement of Claim, paragraphs 73 to 78.
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Mistepresentations that have ‘been claimed by the

Plaintiff,”

We understand that it is the Plaintiff’s position that the rebound in
share price was the result of the public repetition of the
Misrepresentations. This is consistent with the observed trading
activity. Hence, we have not adjusted our calculation of share
price inflation or total damages due to the Company’s appatrent

false rebuttals of the media’s concerns regarding Timminco’s

solar-grade silicon operations.

2. Total Shares Affected

The total shares affected by the Misrepresentations for purposes of our

damages analysis was calculated by:

a. Estimating the number of Timminco shares available for trading on
each day (commonly referred to as the “float”) of the Class Period;

b. Adjusting the Company’s reported share volume to remove:

i. Purchases made by short seflers to cover their short

_ positions (commonly referred to as “covering their

positions”);
ii. Shares acquired by insiders on the open market; and,

iii. The double-counting effect of intermediaries who facilitate

share transactions in the market (commonly referred to as

“market makers”).

¢. Formulating a model to estimate the frading pattern of Timminco’s

shares during the Class Period.

7 Amended Statement of Claim, paragraphs 79 to 82.

N
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Each of these factors is discussed in greater detail below.

a. Timminco Share Float

The share float represents an estimate of the number of shares
available for trading by the Class Members on any given day. We

calculated Timminco’s daily share float as:
i. The Company’s total issued and ouistanding shares;

ii. Less: shares held continuously by institutions and insiders

(as these shares were not available for trading by the

genetal public)”;

i, Plus: the number of shares sold short at any given time
(short selling effectively places borrowed shares back on

the market and thus increases the share float).

Once Timminco’s float had been calculated, we adjusted the
Company’s reported trading volume in order to estimate the
amount of shares that were actually traded by the Class Members.
The specific adjustments to Timminco’s reported trading volume

are discussed below.

b. Adijusted Trading Volume

Adjustments were required to the Company’s daily reported share
trading volume in order to remove share activity that was
associated with: (i) short sellers covering their positions; (if) shares
acquired by insiders; and, (iif) market maker activity. A brief

description of the necessary adjustments is set out below:

7 In cerfain instances, assumptions were required due to a lack of available information on the actual
insiders and institutional investors that existed during the Class Period. We reserve the right to amend our

report if additional information becomes available.
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i, Short Sellers’ Covering Their Positions

In order for shares to be affected by the Misrepresentations,
the Company’s shares had to have been acquired during the
Class Period, prior to a Revelation date, and held
subsequent to the Revelation date. Short sellers who
acquired Timminco’s stock to cover their short positions
could not have held the shares during the forgoing period
because any shares acquired would not have been owned
(or retained) by the short sellers themselves. Rather; shares
that were purchased by short sellers would have
immediately been returned to the lender (i.e., the original

investor) from whom the shares had been borrowed.

Given that share activity from short sellers is accumulated
in Timminco’s reported daily trading volume figures, an
adjustment was required to exclude such transactions in

quantifying the total affected shares that are eligible for

damages.
ii. Shares Acquired by Insiders

Insiders are excluded from the definition of Class
Mémbers.” Hence, an adju:Stment to the Company’s
reported daily share volume was i‘equjred to remove the

impact of stock purchaseé by Timminco’s insiders.

iii. Market Maker Adjustment

Market makers are intermediaries who facilitate the
purchase and sale of shares between buyers.and sellers, but

are not buyers or sellers themselves. The TSX states:

™ Amended Statement of Claim, paragraph 20.
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“The role of the Market Maker on [the] Toronto

Stock Exchange (TSX) is to augment liquidity
. In the TSX environment, a Market Maker

manages market liquidity through a passive role.
Market Makers are visible only when necessary
to provide a positive influence when natural
market forces cannot provide sufficient
liquidity.”™
When market makers transact, the share trade is double-
counted in the reported trading volume of a stock: once
when the market maker purchases the share from the seller;
and again when the share is sold to the buyér. Accordingly,

an adjustment is required in order to climinate this double-

counting effect.

We understand that the TSX does not provide market
maker activity statistics for the exchange. We have
assumed that market maker activity accounted for 10% of
the reported daily volume of Timminco’s trading activity,
based upon the New York Stock Exchange (NY SE)
accumulated data for market maker acﬁﬁty.76
Accordingly, a corresponding adjustment has been made to

reduce Timminco’s daily reported share volume.

Trading Pattern

Once a share has been acquired for the first time in the Class
Period, prior to a Revelation, it has been affected by the
Misrepresentations. If that same share subsequently trades, it
cannot be affected again (i.e., the démages are passed from
shareholder to shareholder). Accordingly, a share affected by the

Misrepresentations results in damages only once, regardless of the

¥ TMX Group web-site -

“Market Maker System (www.tmx.com/en/trading/products services.html.)

7 Barclay, Michael and Torchio, Frank C. “A comparison of trading models used for calculating aggregate
damages in securities litigation” Law and Contemporary Problems Vol. 64: No. 2 and 3, 2001. (Page 106)

24
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number of times that particular share is traded (or exchanged
hands) during the Class Period. Hence, in order to arrive at an
estimate of total shares affected by the Misrepresentations, it is

necessary to separate Timminco’s adjusted volume by:

i Shares that have traded for the first time (“Newly Traded

Shares™); and,

ii. Shares that have previously traded at least once during the

Class Period (“Previously Traded Shares”).

The total shares affected by the -Misrépresentatiohs is the

accumulation of Newly Traded Shares only.

Our damages analysis includes a high and low range, in order to
account for the range of possible outcomes in predicting the
trading pattern of Timminco’s shareholders. In particular, we have
estimated the likelihood that a Timminco share was traded for the

" first time as opposed to whether that share had been previously

traded in the Class Period.r

In the absence of specific data on Timminco’s share trading
characteristics, we have made the following assumptions in our

damages analysis, which are based upon broad market studies:

i, In our high estimate of damages, we have assumed that the
Newly Traded Shares were equally as likely to be traded as

Previously Traded Shares.”’

7 McCann, Craig J. “A Note On Stock Trading Models” Securities Litigation & Consulting Group 2001
(first page); Barclay, Michael and Torchio, Frank C. “A Comparison of Trading Models used for
Calculating Aggregate Damages in Securities Litigation” Law and Contemporary Problems Vol. 64:'No. 2

and 3, 2001, (Page 107)
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i. In our low estimate of damages, we have assumed each

Previously Traded Share was five times more likely to
trade than a Newly Traded Share. 7®

Based upon our calculations, we estimated total affected shares to
be 29.8 million shares in the low estimate and 35.8 million in our

high estimate. Please refer to Schedules 2 and 4 to Appendix A.

- D. Opinion of Damages

Based upon our analysis, rt is our prehmmary opinion that the Plamtlffs damages
range from $196 million to $254 million under the Constant Doilar approach and
$233 million to $300 million under the Constant Percentage approach (ple;ase
refer to Appehdix A). The range of damages dollars reflects the agsumptions that
are applied in our analysis. A point value of damages will be determined by the

assumptions that are found to be most appropriate by the Court.

7 Beaver, William H and Malernee, James K. “Estimating Damages in Securities Frand Cases”
Cornerstone Research Publication 1990. (Page 11)
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VI. RESTRICTIONS

This report is not intended for general circulation or publication nor is it to be reproduced
for any purpose other than as outlined above without our written permission in each
specific instance. We will not be responsible for losses occasioned to any parly as a

result of the circulation, publication, reproduction or use of this report confrary to the

provisions of the paragraph.

As stated at the outset of this reporf, commentary had to be based on available public
information. We reserve the right to revise our analysis in light of any facts,_ frends, or

changing circumstances that become known to us subsequent to the date of this report.

Respectfully submitted,

- ROSEN & ASSOCIATES LIMITED

oy v

-1..8. Rosen ' A. T. Mak

X

Lot

(
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CITATION: Pennyfeather v. Timminco Limited, 2011 ONSC 4257
COURT FILE NO.: 09-CV-378701CP
DATI: July 13, 2011

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
8t. Clair Pennyfeather
Plaintiff
wand «

Tiwmineo Limited, Photon Consulting LLC, Rogol Energy Consulting LLC,
Michael Rogol, Dy, Heinz Schimmelbusch, Robert Deitrich, Rendé Boisvert, Arthur
R, Spector, Jack 1. Megsman, John C. Fox, Michael D, Winfield, Mickey M.

Yaksichk, and John P, Walsh
Dafendants

Proceeding under the Class Proceedings Act, 1992

COUNSEL;

¢«  Won J. Kim and Victorla Paris for the Plaintiff

o Alan I’Silva and Lesley Mercer for the Defendants Timminco Limited, Heinz
Schimmelbusch, Rene Boisvert, Robert Dietrich, Arthur R, Spector, Jack L.
Messman, John C. Fox, Michael D. Winfield and Mickey M. Yaksich

HEARING DATE: June 29, 2011
PERELL, J.
REASONS FOR DECISION

4. INTRODUCTION

[11  The Defendants, Timminco Lid,, Dr, Heinz Schimmelbugch, Robert Diatrich,
Reng Boisvert, Arthur R. 8pector, Jack L. Messman, John C, Fox, Michael D, Winfield
dnd Miokey M. Yaksich, (the “Timminco Defendants™) bring a motion for particulars of
the Plaintiff St, Clalr Pennyfeather’s Amended Statement of Claim in a proposed class
action under the Class Proceedings Act, 1992, 8.0. 1992, ¢, C.6,

[2]  With a few cxeeptions, My, Pennyfeather and his predecessor plaintiff, Mr.
Sharma, refused to provide parficulars afier the Timminco Defendants scrved a Demand
for Partieulars that contained some 38 requosts, Mr, Pennyfeather now resists the

motion for particulars,
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[3]  In resisting the motion, Mr. Pennyfeather’s two majot argwnents raise doubts
about the convention that a defendaut in a olass action is hot required to deliver a
pleading until after the certification motion.

[4]  Mr. Pennyfeather’s first major argument is the categorical argument that since
patticulats of a Statement of Claim ars ordered only if the defendant shows that he ot
she needs the particulars in order to plead and since pre-cettification, the Defendants are
not yet pleading a defence, therafore, the Tirminco Defondants do not need particulars
and, thus, their motion for particulars is premature. He also sabmils that ordering the
plaintiff before certification to provide particulars would not advance the proceeding,
would provide a tactical manoeuvie for defendants, and would delay the hearing of the
leave and certification motion, cauging prejudics {o the plaintiff and class members,

[5] Mt Pennyfeather’s first argument has some added weight because of the
circumstance that his proposed action includes a olaim under Part XXIIL1 of the
Securitiey Act, R.8.0, 1990, ¢.8-5, for which leave is required to bring the claim, Thus,
his argument goes that since a Statement of Defence cannot be delivered until the matter
of leave is determined, it is premature for a defendant to demand partiontars,

[6]  Asasccond and alternative major argument, Mr, Pennyfeather submiis that if in
the cage at bar, the demand for particulars is not premature, then, the Defendants have
not satisfied the test for the court to otder particulars because the Defendants did not
deliver an affidavit attesting to their need for the particulars and the evidentlary record
for the certification and leave motion reveals that they do not need any more
information from Mr. Ponnyfeather,

[7]1  As will be seen in the discussion that follows, the Defendants have answers to
Mr., Pennyfeather’s arguments. The Defendants’ main answers are that whils,
technically, they do not need the particulurs to plead, they eventually will need the
particulars, and, in any event, they need particnlats now in order to know the case they
must meet for the imminent certification and leave motion, which they do not seek 1o
delay. '

[8]  Therefore, I conclude that the Defendants’ Demand for Particulars should be
determined on its merits. In this regard, I conclude that the Defendants’ proper demands
for partioulars should be answered by Mt. Pennyfeather. 1 say proper demands, because
some of the 58 demands are overbroad or not proper demands for particulars, and T will
need to specify what demands should be answered, Further, some of the Defendants’
demands are mischaracterized as a demand for particulars but reveal different problems
with Mt. Pennyfeather”s Statement of Claim that requite attention.

91 Thus, for the reasons that follow, I grant the motion for particulars. However, as
a term of my order, 1 direct that after the particulars ave delivered, the Timminco

P.003/023
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Defendants must deliver a Statement of Defence, As I will alse explain in my Reasons
for Decision, it js time to revislt the convention that defendants do not deliver a
Statement of Defence before the certification motion,

[10] My experience as a case management judge in cluss proccedings reveals to me
that as a general rule, it would be preforable that pleadings be closed before the action
moves to a certification motion,

[13] In any event, for the case at bar, once the matter of particulars and other
challenges to the Statement of Claim are resolved, I am ordering the Timtminco
Defendants to deliver their Statements of Defence. As a matter of my case management
powers, I am elso diveeting the other Defendants to delivery any challenges they may
have to Mr, Pennyfeather’s Statement of Claim or to deliver their Statement of Defonge,
I direct Mr, Pennyfeather to serve & copy of these Reasons for Declsion o the other
Defendants who did not appear on this motion,

[12] In the discussion that follows, I will also discuss the consequences to the
certification motion of closing the pleadings. I foreshadow Lo say that completing the
pleadings will influence the determination of the s, 5 (1)(a) criterion for certification
and, in my opinion, facilitate the hearing of the certification motion.

B, FACTUAL AND PROCEDURAL BACKGROUND TO THE MOTION
FOR PARTICULARS

[13)]  Oo May 12, 2009, Ravinder Kumar Sharma commenced a proposed class
action on behalf of persons who purchased securities of Timminco during the perod
from March 17, 2008 to November 11, 2008, His claim is for negligence and
mistepresentation and for damages of $520 million and punitive damages of $20

million,

[14] Timminco produces and sefls melals, alloys, including silicon. Some of the
stlicon is sold to the solar phofovoltaic chergy industry. In March 2007, Timminco
announced it had developed a proprietary process to produce solar-grade silicon, Jt is
pleaded that the Defendants made misrepresenfations {n Timminco’s public doouments,
in public oral statements, and in expert’s opinions about its propristary process and the
significance of it to Timminco’s business prospects and profitability, The Statement of
Claint alleges that the misrepresentations would reasonably be expscled to affect the
markef price of the shares of Timminco.

[15]  The Statement of Claim also mentions the Plaintiff's inten{ion to bring a motlon

seeking lgave of the Court to assert secondary matket claims pursuant to Part XXIIL1 of
the Securities Aet. The Statement of Claim alleges negligence, negligent
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misrepresentation, reckless misrepresentation, as well as the siatutory canses of action
contalnted in Part XXIIL.1,

[16] On November 25, 2009, at a case conference, the Timminco Defandants advised
that they would be serving a Demand for Partioulars, and on Decomber 11, 2009, the
Demand was served,

[17]  The Timmineo Defendants sought patticulars in respect of 58 paragraphs of the
Statement of Claim, Six Demands, tumbered 1, 3, 5, 11, 26 and 37, are no longer in

issue.

[18] Demands for Particulars were also delivered by other Defendants on December
22, 2009 (Photon Defendants) and January 8, 2010 (M. Walsh), On the motion now
before the court, the other Defendants are not pursuing their demands for particulars.

[191 On January 8, 2010, Plaintiff’s coutise] wrote counsel for the Timminco
Defendants and advised that the Plaintiff would not be providing a further response to
the Demand for Partieulars since the demand was prematute.

[20] Tnthe winter of 2010, Mr. Sharma’s counsel asked thy Defendants to consent to
an order substituting Mr. Pennyfeather as proposed Representative Plaintiff, and by
Jetter dated June 10, 2010, the Defendants’ counsel indicated that any consent would
need to reserve the Defendants® position “that any proposed pleading must incorporate
the answers to the Demand for Particnlars, or, alteratively, that [the Defendants) are
still entitled to Particulars (on consent or by order) prior to any further step in this
procgeding”,

[21]  Following a case conference held March 10, 2010, My, Sharma brought & motion
for, among other things, romoval of himself and the substitution of My, Pennyfeather as
the ptoposed Representative Plaintiff. Mr. Pennyfeather had purchased 57 shares of
Tinmminco Ltd. in 2008, for a $1,041.43. As of June 24, 2011, his shares were valued at
$21.09, ropragenting a loss of 98%.

[22] On March 31, 2011, T allowed the substitution of Mr. Pennyfeather as Plaintiff,
without prejudice to the rights of the parties to assett or challenge respectively whether
Mr. Sharma and Mr. Pennyfeather qualify as Plaintiffs or Represontative Plaintiffs
under the Class Proceedings Act, 1992,

[23] At a case conference held May 16, 2011, T directed Mr. Pennyfoather to defiver
the motion material for his motions for leave to assert secondary market Securities At
claims and class certification in this procecding, as well as “a further reply to the
Demand for Particulars as the Plaintiff may be advised.”

P.005/023
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[24] OnMay 17,2011, Mr. Pennyfeather delivered an Amended Statement of Claim,
With a few exceptions, the Amended Statement of Claim did not provide the particulars
requested in the Timminco Defendants” Demand for Particulars,

[235] On May 31, 2011, Mr, Pennyfeather served motion materials on the leave and
certification motions, There are six fat volumes of evidentiary material. However, no
fortnal Reply to the Demand for Particulars has been received by the Titminco
Defendants, and the Timminco Defendants brought this motion to compel answers to
the Demand for Particulars, They did not file any affidavits or any other evidence, in
support of their motion, Mr, Pennyfeather has filed an affidavit stating that he is not in a
position to furnish further particulars, and that the particulars are within the knowledge
of the Timminco Defendants,

C. THE ARGUMENT PREMISED ON PREMATURITY

[26] Mt Pennyfeather has delivered an Amended Statement of Claim, and the
Timminco Defendants demand particulars, but Mr. Pennyfeather submits that the
demand is premature because a Statoment of Defence is not due for delivery and,
therefore, he submits that partioulars are not nceded and ought not to be ordered. He
regards the Demand for Particulars as a tactical manoeuvre to delay the class procesding
that ought not to be permitted,

[27]  In my opinion, the hidden premise of this argument ~ that the determination of
the certification motion is a prerequisite for the Defendanis’ pleading its defenee - .is
wrong, the ultimate conclusion that particulars are premature 15 wrong, and, in any
gvent, | am removing the prematurity point by imposing as a term of my Order for
partioulars that the Timminco Defendants deliver a Statcment of Defence afier the
matter of patticulars and any other challenges to the Stalement of Claim have becn

resolved.

[28] In this last regard, I note that there may bo an issue about whether Mr.
Pennyfeather has a negligencs ¢laim independent of his elaims of misreprosentation.

[29] Mr Pennyfeather begins his argument with the premise (hat the reason that
defendants are permitted to deliver a Statement of Defence after the certification motion
is that the certification motion will determing the canses of action and the common
issnes that will proceed to trial and therefore influence and prescribe the content of the

Statement of Defatice,

[30] This premise, however, is false, All the causes of aclion that are pleaded have
the potential to be tried not just the ones that are certified for the common 1ssues trial,
The non-certified causes of action are not struck out of the plaintiff's pleading. The
defendant pleads to the original statement of ¢laim and not some truncated version of it
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The pleadings are then closed, and the litigation plan and the certification order will
define the nature of the common issues trial, which may be followed by individual
issues trials or procedures. All of this is based on the original Statement of Clair, which
may or may hot have fo be augniented by pleadings and discoveries In the individual
issues trial, if thore are any,

[31] Depending on the litigation plan and the certification order, the representative
plaintiff could try all of his or her own. claims at the common fssues trial, which in many
respects will be a normal trial between 4 plainti{f and a defendant. In a comprehensive
trial, the result of a common issues trial is a judgment that is: (a) binding on the
representative plaintiff and the defondant with respect to all of the pleaded claims and
defences that arc tried; and (b) binding on the class members to the cxtent of the
determination of the causes of action and common issues that have been certified,

[32] T appreciate that a common issues trial and the examinations for discovery that
proceed it can - and usually are - restrieted to just the issues that have been certified.
Master McLeod cxplained the rationale for this approach in 7176560 Oniario Lid. v,
Greal Atlantic & Pacific Co. of Carada, [2003] 0.J, No. 5703 (Master) at paras, 6 and

9 as follows:

6. Tn any proceeding the starting point 1o determine relevance Is the pleadings. Relevance of
course js the fouchstone In determining whether or not a question is proper, A cluss
proceeding, however, takes place in two stages, Flrstly there is a trial on the common
issues. Thereafter a meohaniam is established for resolution of the fssues that have not been
defined as common Issues, Discovery of the representative plaintiffs at the present stape in
the case before me i3 timited by the definitlon of eommon issues. In other words, the
plaadinga inform interpretation of the common issues and set out the facts to be relied upon
but a question is only a proper question in this phuse of the actlon If It refates to the
common issues and rot the Individual claims, It is therefore the certification order as
informed by the pleadings and not the pleadings at large that define relevance for the first
phasg of the trlal, ‘

9. ... The certification motion is procedural but, lke any order defining the issues for trial,
it limits tha scops of relevant Iquiry. What a definition of issues for ttlal does is to remove
other Ites from consideration at that teial, In that sense the cartification order defining the
common Issues s sitnilar 16 un order for frial of an Issue on an application or to an order
under Rule 20.05(1) defining the issues to be trled. The issues that are not to be trled do not
exist for purposes of discovery at this time. Defining and narrowing the fssues, doos not
guarantee success on the Issues and it narrows the issues for both partles, ...

[33]1  See also: dndersen v. St Jude Medical inc., [2006] O.J, No. 3659 (Master), aff*d
[2006] O.J. No. 5769 (3.C.L); T.L. v. Alberta (Child, Youth and Family Enharcement
Aet, Director), 2010 ABQRB 203 at para. 18; Abdulrahin v. Air France, 2010 ONSC

3953.

P, 007,023
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[34] However, the approach of restricting the scops of the coramon issues trial and
the associated discovery process to the certified questions is not an absolute rule and
much will depend upon the exigencies of each particular class action, A produets
liability class action without personal injury claims may not need individual trials and is
diffexent from a products liability action wheve there are individual damage assessments
because of personal injuries. And, of course, a products lability class action with
personal injury claims is a different species from a Competition A¢t class action.
Different types of class actions may take different approaches to what is tried at the
common issues trial,

[33] The rule that non-cettified Issnes are not tried at the common issues trial is not
an absolute rule. In Canadlan Imperial Bavk of Commerce v, Deloitte & Touche, [2008]
0.J. No. 3304 (8.C.J.), the plaintiff sought to limit the examinations for discovety in a
class action to the common issues, Justice Sanderson, however, ruled that when Justice
Winkler had certified the class action, he also held that the scope of the discoveries
should cover all the issues in the action and not just those assoctated with the common
issues. Justice Sandetson ruted that restricting the defendant’s discovery rights wonld
prejudice the defendant’s rights without substantially promoting judicial economy.

[36] Inm any event, in the casé at bar, with my order that the Defendants deliver a
Statement of Defence before the certification motion, they will be pleading an answer to
all of the Statement of Claim.

[37]  Class actions are subject to the Rules of Civil Procedure, and there is nothing in
the Class Proceedings Act, 1992 that precludes defendants from pleading before the
certification motion, It is informative that the convention of not closing the pleadings is
not a statutory rule, and if the Plaintiff insists on the delivery of a pleading, a defendant
may need to seek the permission of the coutt to defay the delivery of the pleading,

[38] Moveover, the provisions of the Class Proceedings det, 1992 indicate that it was
the Legislature’s intention that the general mie is that the Statement of Defenes shountd
be delivered before the cortification motion. Section 2 (3) of the Act indicates that the
timing of the certification motion is measured by the delivety of the Statement of
Defence. Section 2 (3) stalas:

2 (3) A motion under subsgetion {2) shall he mads,

(n) within ninety days after the later of,
(i) the date on which the last statement of defence, notice of intent to defend or
notlee of appearancs is delivered, and

(i1) the date on which the time preseribed by the tules of court for delivery of the lust
staterment of defence, notles of intent to defend or a notice of appearanes expires
without ity baing deliversd: or
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(b) subsequently, with Jeave of the court,

[39]  In the case at bat, as a term of my Order requiring particulars to be brought,
am directing that the Defendants, all of them, be required to deliver their Statements of
Dofence, Practically speaking, this direction removes My, Pennyfeather’s acgument that
the particulars are premature, At the end of these Rensons for Decision, I will discuss
the advantages of the approach of completing the pleadings before the cettification

motion,

J401  Independent of the direction to deliver Statements of Defence, I also would
have ordered the delivery of particalars in the case at bar. As noted above, the main
explanation for the Order is that the Defendants need the particulars now in order to
kniow the case they must meet for the imminent certification and leave motion, which
they do not seek to delay.

[41] For many of the demands for particulars, answers will be helpful in determining
whether the criterla for certification have or have not been satisfied. The criteria for
cextification are heavily influenced by the nature of a plaintiff’s case, and this is troe for
the case at bar which is about alleged misrepresentations by the various Deféndants,
Having particulars is a matter of procedural fairness for the Defendants in order for
them to know the case they must meet at the cettification motion.

[42] Tnmy opinion, the fact that Mr, Pennyfeather is also seeking leave to assett a
statutory canse of action under Part XXII1L1 of the Securities Act is not a reason to delay
particulars of the Statement of Claim nor the delivery of a Statement of Defence to the
claim as cutrently pleaded. If leave is granied, Mr. Pennyfeather will amend his
Staterment of Claim and the Defepdants will have a right to amend their Statement of
Defence if they need to do so. In the meantime, particulats ¢can be provided to the
current Staterent of Claim and then the Defendants can challenge the particularized
pleading or deliver a Statement of Claim, The Statement of Claim with particulars will
be helpful for determining the motion for leave under Part XXIL1 of the Securities Act,

[43] Thus, I conclude that Mr. Pennyfeather’s argument based on the promise of
prematurity fails. 1 also foreshadow to say that Mr. Pennyleather's sgcond argument
also fafls, That atgument is based on the usual Jaw associated with providing patticulars
and the absence of an affidavit from the Defendants attesting to their need for
patticulats in order 1o plead, In my opinion, the deficiencies of the current Statemeont of
Claim are such that particulars should be ordered.

P.009-033
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D. THE MERITS OF THE DEMAND FOR PARTICULARS

1. Introeduetion

[44]  The outcome of the above analysis is that I reject Mr, Pennyfeather’s first major
argument and the Timminco Defendants’ Demand for Particulars should be considered
for its merits as should Mr. Pennyfeather’s sccond major argument that the Timmingo
Defendants have not satisfied the test for whan particulars are ordered.

[45] Tifty-two demands remain in issue, but, for analytical purposes, some of them
can be grouped, and this grouping will economize tho determination of whether the
- court should order that particulars be provided.

[46]  1n order {0 make a determination of the merits of the Demand for Particulars, it
is necessary to describe some of the law about proper pleadings, about the role of
patticulars, and about pleading negligence, negligent misrepresentation, and fraudulent
misrepresentation claims, This deseription of the pleading points will be the starting
point of the analysis. Aficr the diseussion of the pleading principles, T will apply the law
about pleadings to the various demands ot proups of demands and make an order
requiring that Mr. Pennyfeather answer various of the demands for particulars,

[47] T say at the outset of the discussion in this section of my Reasons for Decision
that my analysis will reveal that some of the Defendants’ demands for particulars ate
proper, some of the demands are not proper but expose defects in Mr. Pennyfeather’s .
Statement of Claim that require attention, and some of the Defendants® demands are

averbroad ot not proper.

[48] I wish to make it clear that I am only deciding whether parfiontars should be
ordered, I am not deciding whether the s, 5 (1)(a) etitorion of showing a cause of action
has been satisfied in the ¢age at bar,

2. Pleading Principles and Cause of Action Fundamentals

[49]  The following principals about pleadings are relevant to determining the roerits
of the Timminco Defendants’ Demand for Particulars,

{501 Rule 25.06(1) requires that a Statement of Claim “contain a coneise statement of
the material facts on which the party relics for the claim”, This is the most important
rule. It directs the disclosure of the "material” facts, which include facts that establish
the constituent elements of the claim or defence: Philco Producfs, Limited v.

Thermionics, Limited, [1940]1 8,C.R. 501 at p, 505.

[51] The material facts are to be stated concisely, which is to say that they should be
set out with precision and clarity. If a material fact necessary for a cause of action is
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omitted, the statement of olaim is bad and the remedy is 2 motion to strike the pleadings,
not a motion for particulats,

[52] Inapoint that is particalatly fmportant for the case at bat, before particulars are
ordored, the pleadings themselves should satisfy the requitemments of the rules: Copland
v. Commodore Business Mackines Lid,, supra, When a pleading fails to mest the
requirements of the tules, the appropriate remedy js not particulars but the striking out
of the pleading vsually ‘with leave to amend: Regional Plaza Inc. v. Hawmilton-
Wentworih (Regional Municipality), (1990), 12 O.R. (3d) 750 (Gen, Div.); Balanyk v,
University of Toronto (1999), 1 C.P.R. (4th) 300 (Ont. S.C.1.); Sun Life Assurance Co,
of Canada v. 401700 Ontarlo Lid, (1991), 3 O.R. (3d) 684 (Gen, Div.); Henrickson v.
Henrickson, (1962] O.W.N. 75 (1LC.J.); Magill v. Fxpedia Canadu Corp., 2010 ONSC
5247 at paras. 40-41.

[53] A pleading of a cause of action may not be based on speculation. It is not proper
to plead breach of duty, conspiracy, maliee, intention to injure cte. baldly and without
pleading material facts to support the allegation: Region Plaza Ltd. v, Hamilton-
Wentworth (Regional Municipality) (1990), 12 O.R. (3d) 750 (Gen. Div.) at p. 56;
Rogagnuolo v. York (Regional Municipallty) Police, [2001] O.J, No. 3537 (8.C.1) at
paras. 58-61,

[54] I foreshadow fo say that several of the Titnminco Defendants’ demands for
patticulars are rather challenges that a constitusnt element of the misrepresentation
causg of action is missing,

[55] Rule 25.06(8) provides that “[wlhere fraud, misrepresentation, breach of trust,
malice or intent is alleged, the pleading shall contain full particulars but knowledge may
be alleged as a fact without pleading the circumstances from which it is to be inferred.”

[56] T foreshadow to say that several of the Timminco Defendants’ demands for
particulars rely on rule 25.06 (8) and its requiretent of “full particulars,” However, in
my view, the Timiminco Defendants overlook the qualifier that “knowledge may be
alleged a3 a fact without pleading the circumstances from which it is 1o be inferred.”

[57] If a statute is pleaded, the particular sections relied on should be identified;
Magill v. Expedia Canada Corp., 2010 ONSC 5247 at para. 131,
[58] Rule 25.10 provides that where “a party demands particulars of an allegation in

the pleading of an opposite party, and the opposite party fails to supply them within
seven days, the court may order particulars to be delivered within a specified time”.

1891  Indnionacei v. Great Atlantic & Pacific Co. of Canada Lid, (2000), 181 D.L.R,
(@™ 577 (Ont. C,A,) at para, 34, the Court of appeal oxplained the role of particulars.
The Court stated: :
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(Markham, LexisNexis Canada Inc., 2010) at p, 347, I deseribe the role of particulars as
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[thhe function of particulars ig to limit the generality of pleadings and thus fo define the
issues which have to be tried and as to which dlscovery must be given, Each party is
entitled to know the ¢ase to be made agalist him at the trial and to Tave such particulars of
his opponent's ¢ase as will prevent him from belng tuken by surprise.

follows:

[61]

In between material fucts aud evidence, Is the concopt of “particulars”. Partioufurs are additlonal
details that enhanes the material facts, and particnfars have a role to piny dlfferent from just
being evidence: Copland v. Commodore Business Mauchines Ltd. (1983), 3 .0.C. (2d) 77 at
30-81 (Ont, 8.C.J.), affd (1985), 3 CP.C, (2d) 77n (Ont, H.C.1,), Particulars are ordered
primarily to clavify a pleading sufficiently to enable the adverse party to frams his or her
answer, and their secondary purpose is to prevent surprise at trial: Steiner v, Lindzon,
(1976), 14 O.R. (2d) 122 ( HG.L), Particulavs have the effect of providing information thet
narrows the generality of ploadings: Meviean Northern Power Co. v, Pearson (1913), 25
O.L.R, 422 (Ont. 8.C.). Particulars deffue the {ssues, enable preparation for frial, prevent
surprise at trin) and facilltate the hearing: Physiclans’ Services Ine. v. Cass, [197112 O.R.
626 (C.A.) st p, 627; dreva NP GmbH v. Atomic Energy of Canudu Ltd., [2009] 0.1, No.
4372 (8.C.1) at paras,39-40; Obonsawin v. Canada, [2001] O.J. No. 369 (8.C.J.) 4t para,
33, A functlon of purticulars to a statemont of ¢laim is to define the claim sufficiently fo
allow a defondant to respond Intelligently to it International Nickel Co. v. Travelurs
Indgrnity Co,, [1962] Q.1 No, 56 (C.A); Hou v. Wesbild Holdings Lid,, [1994] B.C.J. No.
2021 (B.CB.C); Blait toldings Lid. v. Traders General Insurence Co., [2001] 0., No.

949 (S.C0.).

In Cansulex: Lid, v. Perry, [1982] B.C.J. No. 365 at paa, 15 (B.C.C.A.), the Biitish Columbia
Court of Appeal identifled six functions for partipulars: (1) to inform the other side of the
nature of the vase they have to meet as distinguivhed from the mode In which that case is to
be proved; (2) to provent the other slde from being taken by surprise at the trial; (3) to
enable the other side to know what evidenco they ought to be preparad with and to prepare
for trlal; (4) to limit the generality of the pleadings; (3) to thnit and deolde e fssues to be
trled, and as to which discovery Is required; and (6) to tie the hands of the party so that he
or she cannot without Igave go into any matters not ingtuded,

Particulars for pleadings are noumnally ordered only if: (a) they ate not within the
knowledge of the party demanding them; and (b) they arc necessary to enable the other
party to plead his or her response: Falrbailrn v. Suge (1925), 56 O.L.R. 462 (C.A.);
Physicians® Seiviees Inc. v, Cass, [1971] 2 OR, 626 (C.A.)Y, Qbonsawin v. Canada,
supra; Blait Holdings Ltd. v. Traders General Insurance Co., [2001] O.J. No. 949 (Ont.
8.CJ);Lana International Ltd, v, Menasco Aerospace Ltd., (1996), 28 O.R, (3d) 343
(Gen. Div.); George v. Harrls, [2000] O.J. No, 1762 (8.C.L.); Jane Doe v, Escobar,
[2004] O.J. No, 2760 (8.C.1.); Ontario (Minister of Health) v. Wilston, (1975), 11 O.R.

(2d) 631 (Div. Ct.)

P.G12-023
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[62] A motion for patticulars usually will not be granted unless the moving party
deposes that the particulars are not within his or her knowledge and that they are needed to
plead; howsver, a suppotting affidavit is not required if the allegations are so gensral and
bald that it is clear that particulars of them are necessary: Steiner v, Lindzon (1976), 14
O.R. (2d) 122 (H.C.J.); Wood Gundy Inc. v, Finunctal Trustco Capilal Ltd., [1988] O.J.
No. 275 (H.C.L); Curry v. Advacate General Insurance Co, of Canada, [1986] O.]. Ne.
2564 (FLC.L),

[63] Moving from the genoral rules about pleadings to the specifics of diffexent
causes of action, the Supreme Court of Canada described the elements of a negligent
mistepresentation claim in Queen v. Cognos Inc. (1993) 99 D.L.R. (4th) 626. Justice
Tacobucei stated at p. 643;

The requited slements for a successful Hedlsy Byrne claim have been stated in many
authorities, sometimes ju varying forms. The decisions of this court sited above suggost

five general requirements;

(1) there must bo a duly of cure based on a ‘special reletionship’ between the
represenior and the represenice;

(2) the reprosentation in question must be untrue, inucourate, or milsleadlng;
(3) the representor must ave acted nogligently in making said misrepresentation;

(4) the representee mmat have reficd, in g reasonable manner, en said regligent
miigrepresentation: and

(5) the reliance must have been detrimental to the reprosontes in the sense that
damages resulted,

[641 Seo also Hughes v. Sunbeam Corp, (Canada) (2000), 2 C.P.C. (5™ 335 (Ont.
S.C.1.), at para. 22, aff’d in part and rev’d in patt on other grounds (2002), 61 O.R. (3d)
433 (C.A.), leave to appeal refused, [2002] S.C.C.A. No. 466 (8.C.C.).

[65] A plaintiff must establish the following elements to succeed in a claim of
fraudulent misrepresentation: (1) that the representor kmowingly made a false
representation, or made the representation recklessly, caring not whether it was tme or
false; (2) that the representation was intended {0 induce reliance; and (3) the plaintiff
relicd upon the representation to his or her detriment and suffered loss and damage. See

Mondor v. Fisherman, 20017 OJ, No. 4620 (8,.CJ.) st para. 33.

3. Rulings on the Demand for Particulars

[66] Tuming now to the details of the Demand for Particulars, for the purposes of
their motion, the Timwminco Defendants divided their Demand for Particulars into five
catogories; namcly: (1) requests for particulars conceming the alleged
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misrepresentations; (2) requests for partioulars of facts supporting allegations of the
defendants’ recklessness or negligence; (3) requests for particulars concerning the
plaintifs alleged reliance and causation of damages; (4) requests for parliculars
concerning the meaning of vaghe terms or phrascs used by the Plaintiff in the Amended
Statement of Claim, which are undefined therein; and (5) requests for identification of
the specific statutory provisions on which the plaintiff relies in its pleading.

[67] For fie purposes of their motion, the Timminco Defendants submitted a ohart

using the above five categories. I will use their chart to make my own rulings about the
varjous Demands for Particulars, The Defendants’ Chart, which has been expanded by a
column setilng out my rulings, is sct out below, In the chart and in fhe paragraphs

following the chart, I will set out my reasons for my rulings,

[63]

\‘, g- “K ‘—
n‘R‘&‘[ku

Category 1: Particulats Concering Alleged Misropresentations
"\T"\" é@%c“{‘_ t.- \’ .\_'n“rr

e

Form, content date and Idenmy of [Wathdr:\wn]
defendanl(s) making alleged statements

3 21 FForm, content, date and identity of {Withdrawn]
defendant(s) making allsged statcments | .

9 42 Specifics as to which stalemenis wers Idensify: (n) the statements (s)
matetfal and untruo in identifled atfeged to bo falss; and who
documents; specifies as Lo allogud made thein (b) the unexpressed
omissions from same qualifying ot discrediting

infarmation not disclosed.

I2 32 The identities of Defendants who No particulars required sinee
retained Photon consultants, the allepation is that al}

Diefendants retalned the Photon
‘ ) cotisultanis,

15 {b)(c) | 65 Which statements on the conforenge call | Identtfy the statements alleged
wore allegedly false or misicading to be false,

16{v) 70 Which staterients are alleged to have Identify the statements allaged
falsely implied Timminco’s production to be falss,

. capability .

17 2 Specifics as to which statements werg Identify: (a) the statement(y)
material and untrue in identifled alteged to be faise; and who
documenis; speciilcs as to atteged made them (b) the uréxpressed
omissions fiom same qualifying or diserediting

" _ information not disolosed.

18 74 Specifics of which questions posed by tdentify the questions posed by
analysts on the conference call were the anatysts or silke the
allogedly “downplayed” seeond sendence from

paragraph 74 as argument or
colour,

19 77 Speoifics of whigh representations on the | Tdentify the false statemants
conference call were gllegedly falseand | and the stalements about
the exact representations made as to quantity and cost.
quantlty and cost

20 (o) 82 Which statements on the conforence call | Tdentify the statements alleged
misleadingly Implied Timmineg's to he falso and who made

P.014-023
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production eapability them.

21 85 The exact statements allegedly made on | Identify the siatements atleged
the conference call regarding to be false and who made
contamination In production progess them,

22 86 The sxact statement atlegedly made Identify the statements that
which diselosed Timminco’s process was | disclosed that Timminco's
“flawed"”, who ntade the statemont, snd” | process was flawed and who
how. ) made them,

23 87 Which alleged misrapresentations were Identify the false statements
wmitcorrected by the Angust 11,2008 that were not corrected by the
Mews Ralvase and conference enll August 11 2008 News Relense

and conference call,

24 93 What “other cstablished market identily the othey gstablished
communication mechanizms" ware market communication
allegedly used mechanisms

26 100 Form, content, date and manner of [Withdeawn)
disclosure of nllegedly Ihaccurate
“revenue and production forecasts®

27 107 Porm, content, date, and mamer of No partienlars required; rather,
disclosurs of alleged misrepresontations | parugraph 107 should be struck
“implicitly” made by Timminco out as redundant and as

argument inyerted for colow,

49 147 Specific facts relied upon for allegation | No particulars required; rather,
that the referenced paragraph 107 should De struck
docuntents/communication contained out as redundant and as
misrepreseniations ot “were falss and argument inserted for colour,
materiaily migleading”

57 115 When and how securities price became [Withdtawn]
inflated; dates on which aileged
misrepresentations were corrected and
market adjusted downwiard

[69] Category 2: Particulars Concerning Recklessness or Ncghgcncc

:%

“5&1‘%@»&& ’*'% "z*{ﬁ'ii

29 2] Particulars of faots to suppt)rt aﬂegdtton Paﬁiculars requirec,
that Defendanis nrade alleged
tilsrepresentations "naglizentiy”
30 42 Parti¢ulars of facts to support allegation No particulars required
that Mr, S¢himmelbuscl and/for Mr, because under rule 25.06(8)
Dietrioh “ought to bava knovm” knowledge may be alleged
reférenced documents contalned a& a fict without plaading
mlsrepregontation the olrcwmstanaes from
which it is to be Inferred,
31 72 Particulars of facts to support Mr. No particulars required
Schimmelbusch und/or Me, Dietrich hecause under rule 25.06(8)
“ought 10 have koovn® referenced knowledge may bo aleged
documents contalned misrepresentation as a fact without pleading
' the cirgumstances from
which It is to be inferred.
34 99 Partloulars of facts to support allegation No partienlars required
that Defendants “ouglit to have known® because under ruls 25,06(8)
that the diselosure documents referenced knowledae may be alleged

P.0i6-028
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were “false or materlally misleading” as a fact without pleading
the cirqumstances from
which it is to be Inferred.
35 101 Particulars of facts to suppori allegation No patticulars required
that defendants were “negligent® berause para. 101 does not
contain allegatton that
dofendanis were
o “negligent.”
36 1i0 Particulars of facts to support allegation No particulars required
that Defendants made alleged beoanse under rale 25,06(8)
misrepresentation while they “ought to kniowledge may be allegad
have known" the statementa were false as & fact without pleading
and/or materially misleading the olroumstances from
which it is to be inferved,
37 111 Partioulars of facts to support aHegation No pavtioulars required
that Defendants “ought to have known” because under rule 25.06(8)
that seourities would b artificially inflated | knowledge may be alleged
and documents would be relled upon by 48 a Jaot without pleading
Investora, the ¢ircmnstances from
o wihich it is to be Inferred.
38 21 Particulars of facts to suppozl the No purticulars required
allegation that Defendants made because under rule 25.06(8)
misrepresentation “recklesyly” knowledge may be alleged
a5 & faet without pleaging
the ¢ireumstances from
which it is to be inferred,
39 32 Particulars of facts to support the dentify the statements of
allegation Mr, Schimmelbusch “falsely™ M. Sehimmelbuseh slisged
represented company’s position to be false
40 36 Particulars of facts to support the Identify the statements
allpgation that defendants “falsely” made | alleged to be false and who
representations In the 2007 Antual made them.
Information Ferm .
41 40 Particulars of facts to support allegation Identify the statoments
that the defendants “fafsely” mady alleged {o be false and who
representations in 2007 MD&A made them,
42 42 Particulars of facts to support allegation No particulurs reguired
that Mr. Schimmmelbusch and/or Mr, beeause under nide 25.06(8)
Rietrich knew or were reckless as to knowledge may be allgged
whather the referenced doguments a3 & fact without pleading
contained unfrue matetlal facts the cireumstunces from
which it is to ba infarred.
43 65 Particulars of facts o support atlegation Identlfy the statements
that Mr. Schimmelbuseoh and/or M. Alleped to be false and who
Pietrich “fulsely” represented the made them.
company’y competitive position .
44 70 Particulars of facts to support allegation Identity the statements
that the Defundants Yalsely® implied alleged to be false and who
productlon capability made them,
43 72 Particuines of facts to suppor! allegation No partievlars required
that Mr, Schinvmplbuseh and/or Mr, because undar rule 25,06(8)
Dietrich knew or wero reckless as to knowledge may be alleged
whether the referenced documenty as a fact without pleading
contained untrue materjal statements the circomstances flom

P.016-028
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which It is to be inferved,

46 77 Partleulats of facts to support allegation Identify the statements
thut W, Schimmelbusch and/or Mr. Rogol | alleged to be false and who
“alsely" reprevented that the production | muds them,

Process “works™

47 82 Particulars of facts to support allegation Identify the statemendy
that My, Schimmelbitsch “falsely” aleged to be false and who
repregenited Timminco was a “low cost made tham.
producer”

48 100 Particulars of facts to support aflogation No partloulars required
that the Defondants “knew" the roferenced | because under rule 25.06(8)
public diselosure documents contalhed knowledge may be alleged
misrepresentations or werc filse and as a fact without pleading
materially misleading the circumstances from

. which it Is to be Inferced,

30 110 Partloulars of facts to suppott allegation No particulars required
that Defendants “latew” or “werg reckless | beoauss under rulp 23,06(8)
in nat knowisnig” thelr alleged kunowledge may be alleged
niisrepresenhtations ware false and 3 a fuct without pleading
misleading when made the circumstances from

which It Is to be inferred,

51 118 Particulars of facts to support allagation No partioulars requived
that the: Defondants “knew” plaintiff becuuse vnder rile 25.06(8)
would rely ot alleged misreprosentations, | knowledge may be aleged
and that sharc price would be “artiffololly | as # fuct without pleading
inflated” the clrcumstanees from

) which it is to ba inforred.

35 104 Pacticulars of facts to support allegation No parilculars required;
that a speoial relationship existed and rather the paragraph should
defendants intended disclosures fo ba be struck out as argument
relied upon : and not a pleading of

nupterial facts,

58 118 Partleulars of {uets to support allogations | No particulars réquired;
thut Defendants were “motivated by self- | vather the statement that the
infrest Defendants were motivated

by self-interust should be
straok out a8 argument and
nnt g pleading of a material
faet,

Category 3! Particulars Concerning Plaintiff’s Reliance/Causation

o

2T e B T T R L AT
.. e e
4 3 N s e A S C IR “»é:@{té&% AR R
25 95 Which analyst reports were allogedly | Identify the analyst's reports,
| velied on by the plaintiff’
52 92 Particulars of faota lo support No partioulars required g5
allegation of efficient markot and information not necessary in
, effect on share price . order for Timrineo to plead,
53 I Partlenlars of facts to support No parfizidars required; rather
allagation of artificial inflatlon of this conclusionary statement
share price shonld ba struok out ay
_ . argument,
L 94 Partloulats of the “anulysis” allegedly | No partigulars required as

P.017-023
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undertuken by the plaintiffand other | Information not neacsssry in
‘ tlnss members order for Timminco to plead.
56 112 The speolfic doeurnents or oral Identify the statements relied
statement, the plaintiff heard, read, upon and who made them and
telied or aated upan, and when when they were made,

[71] Category 4: Parnculars Conccming Clarification of Undefined Terms/Phrases

BALR & SR SRR
20,22, 92 Moaning oFthc tcnn “securlties” as used
94, 95, 96, by the plaintiff
111,113,
113
4 26 Meanlng of the phirase “cost-cfficient | Particulars required,
commercial seale” .
0, 10, 14, 30,46, 57, Meaning of the phrase "commereially Particulars required,
15(a), 05, 70, 82 a¢goptable impurity composition®
16(a) (b),
| 20()() .
7 33 Moaning of the phrase “commercinlly | Particulars required.
viable"
8 40 Meuning and spacifigs as to the Partioulars requird.
“refirbished common Industrial :
| eouipment” allagedly used
10 46 Meaning of the term “commercinl Pantlculars required.
" quantity '
[72] Categoty 5:  Particulars Concerning Sections of Legislation Relied upon by
the Plaintiff

Ay
'l

et
o
;:é,

T SRR
o
The specific subseotions ofSacurm‘e.v

Aet telied upon
32 97 The specific subsectlons of Securitlies | Partigulars required
Aet relied upon regarding duty of care
33 93 The specifle subsections of Securities | Particulars required
Aet velied vpon regurding standard of
<arg

4, Explanation for the Rulings

(73] In the above chart, I have offered some explanation for my fulings. In this
section, I will supplement that explanation as follows,

' Paﬂ;culars vequired

23 121, 124

[74] For Demand #2 particulars are not required because the staternent of claim refers
to seeuritics or shares purchased by cluss members and that deseription is adequate for
the Defendants to plead and to respond to the certification and leave motions,

[75]  Demand #9 concerns paragraph 42 of the Statement of Claim which states:
42, At the time of the said certiffeations, Schimmelbuseh ard Dictrich knew or ought to
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huve known or wers reckless in not knowlng, that the 2007 Annual Repott, the 2008 First
Quarter Results and the MD&A Qf 2008 contalied untrue statements of material fact and
turther or in the alternative, omitted to state a material faot required (o be stated or tht way
rtecessary to meke o stutement not misleading in light of the circuinstances in which it was
mads, as set out above, :

{76] Paragraph 42 states that various documents contained untrue statements of
material fact but does not identify the specific statements nor does it idontify which of
the Defendants made the statements, If the untrue statements are to be attributed to
particular Defendants ~ as opposed fo being statements made by the Defendant
Tirmmineo in its various documents and regutatory filings - then paragraph 42 does not
identify the spesker of the allegedly untrue statements. With respest to its alternative
pleading of an omisslon to state a required matorial fact, the non-disclosed material fact
is not identified.

[777 In my opinion, although the problems of paragraph 42 can be solved by
providing particulars, the absence of the identification of the statorent and the maker of
it or the absence of the identification of the non-disclosed Fact are really substantive
defects that go to the constituent elements of Mr. Pennyfeather’s misrepresentation
causes of action and go beyond a failure Lo provide particulars,

[78] Inany event, each individual Timminco Defundunt is entitled to know the case
against him, He is entitled to know what is the basis of his allsged Hability be it direct
Hability for his own words or ¢onduct or be it viearious lability for the words or
conduct of other Defendants, including Timminco, which must act through its human
agents. Therefore, demand #9 should be answered, and Mr. Pennyfeather should
identify: () the stateroent(s) alleged to be false and who made them: and (b) the
unexpressed qualifying or discrediting information not disclosed by.the Defendant(s).

[79) Demands #15(b)(e), #16(c), #17, #18, #19, 420 (c), 421, #22, #23, #24, #25,
#39, #40, #41, #43, #44, #46, #47 and #56 should be answered for reasons similar to
those provided for Dernand #9, sel out above,

[80] Demand #29 concerns paragraph 21 of the Statetient of Claim, which concludes
with the following sentence: “The Misrepresentations were made negligently and
recklessly and without regatd for the truth of their contents.” Demand #29 asks for
“particulars of facts to support allegation that Defondants made alleged
misrepresentations ‘nogligently’.” The third constiment element of a negligent
misrepresentation claim Is that the representor must have acted negligently in making
the mistepresentation. The Timminco Defendawts are entitled to particulars of the
discrete aots of each Defendant that ate the acts of negligence that would constitute the

third constituent element of the tort,
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[81] Demands #4, #6, #7,# 8, #10, #14, #15 (a), #16 (2)(b), and #20 (a)(b) concern
the following undefined terms in the Statement of Clainy: “cost efficient cominercial
sale,” “commercially acceptable impurity composition,” “commuercially viable,”
“refurbished common indusirial equipment” and “commexcia) quaniity.” The Timminco
Defendants are entitled to know whether these terms are being uged argumentatively or
thetorically or are being used as material facts, in which case the meaning of these terms
has not yet been made clear. Unless, the use and meaning of these words becomes clear
from the answers to the other demands for particular, particulars should be provided.

{821  Por Demands #28, #32, and #33 particulars are required because of the principle
that if a statute is pleaded, the particular scctions reficd on should be identified,

E. CLOSING THE PLEADINGS BEFQRE THE CERTIFICATION
MOTION

[83] In the case at bar, as discussed above, 1 am ordering the Defendants to deliver
theit Statements of Defence before the certification motion. This order is useful and
necessary for the immediate case.

[84] Moreover, in my opinfon, it would be advantageous for the jmmediate case and
for other cases, if the current convention ended and defendants were required in the
normal course to deliver a Statement of Defence before the certification motion. As |
will illustrate, there would be several advantages to this approach, and as I mentioned
above, the Legislature intended that the general rule showld be that the pleadings should
be completed before the certification motion,

[85] Before T provide some ¢xamples of the advantages of closing the pleadings
before certification, it is helpful to recall that under s, 5 (1) of the Class Proceedings
Act, 1992, a plaintiff must satisfy five interdependent criteria for his or her action or
application to be certified as a class proceeding. The Plaintiff must: (1) show a cause of
action; (2) identify a class; (3) define common issues; (4) show that a class proceeding
would be the preferable procedure; and (5) qualify as a representative plaintiff with a
litigation plan and adequate Class Counssl,

[86] A major advantage of closing the pleadings is that controversies about the first
of the five criteria for certification might be resolved or at least narrowed or confined
hefore the certification motion,

[87] The delivery of & Statement of Defence could be a fresh step that could foreclose
any subsequent attack by the defendant for any pleadings irregularitics and, more to the
point, typically defendants do not deliver a statement of defence if there is 4 substantive
challenge to the Statement of Claim. Rather, they bundle all their challenges to the
Statement of Claim and bring a motion to have the Statement of Claim or portions of it
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struck out on bath technical and substantive grounds, (In the immediate case, however,
as noted above, the Timminco Defendants’ attack is only about pleading doficiencies,
not about whether the s. 5 (1)(a) oriterion has been satisfied,) '

[88] In other words, the requircment of delivering a Statement of Defence will call
out the defendant to make its challengss (o the Statement of Claim and, thus, the 5. 5
(1)(a) criterion might be removed as an issue as would any challenge to the pleading for
wanting in particulars or for breaching the technical rules for pleading. The s. 5 (1)(a)
criterion for certification might be decided before the eertification motion.

[89] If the defendant brings a comprehensive pleadings challenge before the
certification motlon, then, the 5. 5 (1)(a) criterion would be resolved hefore the
certification hearing one way or the other. It would be patticularly useful to resolve a s.
5 (1)(@) challenge before the certification motion when the challenge is based on the -
coutt not having subject-matter jutisdietion over the plaintifs claim, If that challenge is
upheld, then the class action would be dismissed or stayed and the enormous costs of a
comprehensive certification motion is avoided,

[90] Further, hearing an intetlocutory motion about the sufficiency of the pleading
might be preferable to having the challenge heard at the certification motion as an
aspect of the 8. 5 (1)(a) analysis because a common outcome of this analysis is to graut
the plaintiff leave to amend his or her Statement of Claim, which outcome, at a
minimum, exacerbates the complexities of determining the certification motion becanse
of the interdependency of the certification oriteria,

[91] Inmany cases, the technical o substantive adequacy of a plaintiff's statement of
claim is not an issue and, therefore, requiring the completion of the pleadings will
involve no interlocutory steps and the analysis of the other four certification criteria
wonld be facilitated by a completed set of pleadings.

[92]  For instance, having the Statement of Defence before the certification motion
would provide useful information for analyzing the preferable procedure criterion and
the plaintiff’s litigation plan, Morcover, it may emerge that there are issues worthy of
cextification in the defendant’s Statement of Defence.

F, CONCLUSION

[93]  For the above reasons, I order Mr, Pennyfeather to respond to the demand for
particulars as identified above and for the Defendants once the particulars have been
provided and any motions to challenge the Statement of Claim have been resolved to
deliver their Statements of Defence. All of this is fo be completed before the return date
of the scheduled motion for cettification and for leave under Part XXUL1 of the

Securities Ael.
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[94] If the parties canriot agree about the matter of costs, they may make submissions
in writing beginning with the Timminco Defondants within 15 days of the releage of
these Reasons fot Decislon followed by Mr, Penuyfeather’s submissions within a
further 15 days. '

[95]  As it may assist the partics, my tentative view ig that the costs of this motion
should be in the cause,

Ptzhxﬁ—Q. )

Perell, J.

Released: July 13,2011
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Court File No. 12-CL- 4534 ~Coe<

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
THE HONOURABLE MR. ) TUESDAY, THE 3RD
) |
JUSTICE MORAWETZ ) DAY OF JANUARY, 2012

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF
TIMMINCO LIMITED AND BECANCOUR SILICON INC.

Applicants

INITIAL ORDER

THIS APPLICATION, made by Timminco Limited (“Timminco”) and
Bécancour Silicon Inc. (“BSI” and, together with Timminco, the “Timminco Entities”),
pursuant to the Companies' Creditors Arrangement Act, RS.C. 1985, c. C-36, as amended
(the “CCAA”) was heard this day at 330 University Avenue, Toronto, Ontario.

ON READING the affidavit of Peter A M. Kalins sworn January 2, 2012 and the
Exhibits attached thereto (the “Kalins Affidavit”), and on being advised that
Investissement Québec (“IQ") was given notice of this application, and on hearing the
submissions of counsel for the Timminco Entities and FTI Consulting Canada Inc. and

on reading the consent of FTI Consulting Canada Inc. to act as the Monitor (the

“Monitor”),
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SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Application
and the Application Record is hereby abridged and validated so that this Application is
properly returnable today and hereby dispenses with further service thereof.

APPLICATION

2, THIS COURT ORDERS AND DECLARES that the Timminco Entities are
companies to which the CCAA applies.

PLAN OF ARRANGEMENT

3. THIS COURT ORDERS that one or both of the Timminco Entities shall have the
authority to file and may, subject to further order of this Court, file with this Court a

plan or plans of compromise or arrangement (hereinafter referred to as the “Plan”).

POSSESSION OF PROPERTY AND OPERATIONS

4, THIS COURT ORDERS that the Timminco Entities shall remain in possession
and control of their current and future assets, undertakings and properties of every
nature and kind whatsoever, and wherever situate including all proceeds thereof (the
“Property”). Subject to further Order of this Court, the Timminco Entities shall
continue to carry on business in a manner consistent with the preservation of their
business (the “Business”) and Property. The Timminco Bntities shall be authorized and
empowered to continue to retain and émploy the employees, consultants, agents,
experts, accountants, cpunsel and such other persons (collectively, the “Assistants”)
currently retained or employed by them, with liberty to retain such further Assistants as
they deem reasonably necessary or desirable in the ordinary course of business or for

the carrying out of the terms of this Order.

5. THIS COURT ORDERS that the Timminco Entities shall be entitled to continue

to utilize the central cash management system currently in place as described in the

2706



Kalins Affidavit or replace it with another substantially similar central cash
management system (the “Cash Management System”) and that any present or future
bank providing the Cash Management System shall not be under any obligation
whatsoever to inquire into the propriety, validity or legality of any transfer, payment,
collection or other action taken under the Cash Management System, or as to the use o
application by the Timminco Entities of funds transferred, paid, collected or otherwise
dealt with in the Cash Management System, shall be entitled to provide the Cash
Management System without any liability in respect thereof to any Person (as
hereinafter deﬁnea) other than the Timminco Entities, pursuant to the terms of the
docuﬁentaﬁon applicable to the Cash Management System, and shall be, in its capacity
as provider of the Cash Management System, an unaffected creditor under the Plan

with regard to any claims or expenses it may suffer or incur in connection with the

provision of the Cash Management System.

6. THIS COURT ORDERS that, notwithstanding anything to the contrary

contained herein, the Timminco Entities are authorized and empowered to continue to

negotiate discounts on their invoices with customers in exchange for early payment at o
oN

discount rates consistent with rates previously provided by the Timminco Entities gf as
approved by the Menitor or the Court and is authorized and empowered to continue to

accept such discounted amounts in full satisfaction of the associated gross amount

owing by such customer.

7. THIS COURT ORDERS that the Timminco Entities shall be entitled but not

required to pay the following expenses whether incurred prior to or after this Order:

a) all outstanding and future wages, salaries, employee and pension benefits,
vacation pay and expenses, and similar amounts owed to any Assistants,
payable on or after the date of this Order, in each case incurred in the

ordinary course of business and consistent with existing compensation

policies and arrangements; and



b)

the fees and disbursements of any Assistants retained or employed by the

Timminco Entities in respect of these proceedings, at their standard rates

and charges.

8, THIS COURT ORDERS that, except as otherwise provided to the contrary

herein, the Timminco Entities shall be entitled but not required to pay all reasonable

expenses incurred by the Timminco Entities in carrying on the Business in the ordinary

course after this Order, and in carrying out the provisions of this Order, which expenses

shall include, without limitation:

a)

b)

all expenses and capital expenditures reasonably necessary for the
preservation of the Property or the Business including, without limitation,
payments on account of insurance (including directors and officers

insurance), maintenance and security services; and

payment for goods or services actually suppiied to the Timminco Entities

following the date of this Order.

9. THIS COURT ORDERS that the Timminco Entities shall remit, in accordance

with legal requirements, or pay:

a)

b)

any statutory deemed trust amounts in favour of the Crown in right of
Canada or of any Province thereof or any other taxation authority which
are required to be deducted from employees' wages, including, without
limitation, amounts in respect of (i) employm'ent insurance, (ii) Canada

Pension Plan, (iii) Québec Pension Plan, and (iv) income taxes;

all goods and services or other applicable sales taxes (collectively, "Sales
Taxes") required to be remitted by the Timminco Entities in connection
with the sale of goods and services by the Timminco Entities, but only
where such Sales Taxes are accrued or collected after the date of tlus

Order, or where such Sales Taxes were accrued or collected prior to the

2



date of this Order but not required to be remitted until on or after the date

of this Order, and

c) any amount payable to the Crown in right of Canada or of any Province
thereof or any political subdivision thereof or any other taxation authority
in respect of municipal realty, municipal business or other taxes,
assessrnents or levies of any nature or kind which are entitled at law to be
paid in priority to claims of secured creditors and which are attributable

to or in respect of the carrying on of the Business by the Timminco

Entities.

10.  THIS COURT ORDERS that until a real property lease or a lease with respect to
use of a portable structure is assigned, disclaimed or resiliated in accordance with the
CCAA, the Timminco Entities shall pay all amounts constituting rent or payable as rent
under real property leases or a lease with respect to use of portable structure (including,
for greater certainty, common area maintenance charges, utilities and realty taxes and
any other amounts payable to the landlord under the lease) or as otherwise may be
negotiated between the Timminco Entities and the landlord from time to time (“Rent”),
for the period commencing from and including the date of this Order, twice-monthly in
equél payments on the first and fifteenth day of each month, in advance (but not in
arrears). On the date of the first of such payments, any Rent relating to the period

commencing from and including the date of this Order shall also be paid.

11. THIS COURT ORDERS that, except as specifically permitted herein, the
Timminco Entities are hereby directed, until further Order of this Court: (a) to make no
péyments of principal, interest thereon or otherwise on account of amounts owing by
the Timminco Entities to any of their creditors as of this date; (b) to grant no security
interests, trust, liens, chargeé or encumbrances upon or in respect of any of their

Property; and (c) to not grant credit or incur labilities except in the ordinary course of

the Business.

219



12,  THIS COURT ORDERS that Québec Silicon Limited Partnership (“QSLP”) and
Québec Silicon General Partner Inc. ("QSGP”) shall provide access to the Timminco
Entities or permit the Timminco Entities to make, retain and take away copies of books,
documents, securities, contracts, orders, corporate and accounting records, ‘and any
other papers, records and information of any kind related to the business or affairs of
QSLP, and any computer programs, computer tapes, computer disks, or other data
storage media containing any such information (the foregoing, collectively, the "QSLP
Records") and grant to the Timminco Entities unfettered access to and use of
accounting, computer, software and physical facilities relating thereto, prdvided
however that nothing in this paragraph 12 or in paragraph 13 of this Order shall require
the delivery of QSLP Records, or the granting of access to QSLP Records, which may
not be disclosed or provided to the Timminco Entities due to privilege attaching to

solicitor-client communication or due to statutory provisions prohibiting such

disclosure.,

13. THIS COURT ORDERS that QSLP and QSGP shall provide access to the
Timminco Entities or permit the Timminco Entities to make, retain and take away
copies of books, documents, securities, contracts, orders, corporate and accounting
records, and any other papers, records and information of any kind related to the
business or affairs of BSI, and any computer programs, computer tapes, computer disks,
or other data storage media containing any such information (the foregoing,
collectively, the "BSI Records") and grant to the Timminco Entities unfettered access to
and use of accounting, computer, software and physical facilities relating thereto,
provided however that nothing in this paragraph 13 or in paragraph 12 of this Order
shall require the delivery of BSI Records, or the granting of access to BSI Records, which
may not be disclosed or provided to the Timminco Entities due to privilege attaching to

solicitor-client communication or due to statutory provisions prohibiting such

disclosure.

14. THIS COURT ORDERS that if any QSLP Records or BSI Records are stored or

otherwise contained on a computer or other electronic system of information storage,
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whether by independent service provider or otherwise, all individuals, firms,
corporations, or any other entities in possession or control of such QSLP Records or BSI
Records shall forthwith give unfettered access to the Timminco Entities for the purpose
of allowing the Timminco Entities to recover and fully copy all of the information
contained therein whether by way of printing the information onto paper or making
copies of computei" disks or such other manner of retrieving and copying the
information as the Timminco Entities deem expedient, and shall not alter, erase or
destroy any QSLP Records or BSI Records without the prior written consent of the
Timminco Entities. Further, for the purposes of this paragraph, all Persons shall
provide the Timminco Entities with all such assistance in gaining immediate access to
the information in the records as the Timminco Entities may require including
providing the Timminco Entities with instructions on the use of any computer or other
system and providing the Timminco Entities with any and all access codes, account

names and account numbers that may be required to gain access to the information.

RESTRUCTURING

15. THIS COURT ORDERS that the Timminco Entities shall, subject to such
requirements as are imposed by the CCAA, have the right to:

a)  permanently or temporarily cease, downsize or shut down any of its
business or operations and to dispose of redundant or non-material assets

not exceeding $100,000 in any one transaction or $1,000,000 in the
aggregate, |

b) terminate the employment of such of its employees or Assistants or
temporarily lay off such of its employees or Assistants as it deems
appropriate, and

c) pursue all avenues of refinancing of their Business or Property, in whole

or part, subject to prior approval of this Court being obtained before any

material refinancing,

(-
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d)  all of the foregoing to permit the Timminco Entities to proceed with an

orderly restructuring of the Business (the "Restructuring™).

16. THIS COURT ORDERS that the Timminco Entities shall provide each of the
relevant landlords with notice of the Timminco Entities’ intention to remove any
fixtures from any leased premises at least seven (7) days prior to the date of the
intended removal. The relevant landlord shall be entitled to have a representative
present in the leased premises to observe such removal and, if the landlord disputes the
Timminco Entities’ entitlement to remove any such fixture under the provisions‘ of the
lease, such fixture shall remain on the premises and shall be dealt with as agreed
between any applicable secured creditors, such landlord and the Timminco Entities, or
by -further Order of this Court upon application by the Timminco Entities on at least
two (2) days’ notice to such landlord and any such secured creditors. If the Timminco
Entities disclaim or resiliate the lease governing such leased premises in accordance
with Section 32 of the CCAA, it shall not be required to pay Rent under such lease
pending resolution of any such dispute (other than Rent payable for the notice period
provided for in Section 32(5) of the CCAA), and the disclaimer or resiliation of the lease
shall be without prejudice to the Timminco Entities’ claim to the fixtures in dispute.

17.  THIS COURT ORDERS that if a notice of disclaimer or resiliation is delivered
pursuant to Section 32 of the CCAA, then (a) during the notice period prior to the
effective time of the disclaimer or resiliation, the landlord may show the affected leased
premises to prospective tenants during normal business hours, on giving the Timminco
Entities and the Monitor 24 hours' prior written notice, and (b) at the effective time of
the disclaimer or resiliation, the relevant landlord shall be entitled to take possession of
any such leased premises without waiver of or prejudice to any claims or rights such
landlord may have against the Timminco Entities in respect of such lease or leased
premises and such landlord shall be entitled to notify the Timminco Entities of the basis
on which it is taking possession and to gain possession of and re-lease such leased

premises to any third party or parties on such terms as such landlord considers

7
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advisable, provided that nothing herein shall relieve such landlord of its obligation to

mitigate any damages claimed in connection therewith.

NO PROCEEDINGS AGAINST THE TIMMINCO ENTITIES OR THE PROPERTY

- 18.  THIS COURT ORDERS that until and including February 2, 2012, or such later

date as this Court may order (the "Stay Period"), no proceeding or enforcement process
in any court or tribunal (each, a "Proceeding") shall be commenced or continued against
or in respect of the Timminco Entities or the Monitor, or affecting the Business or the
Property, except with the written consent of the Timminco Entities and the Monitor, or
with leave of this Court, and any and all Proceedings currently under way against or in
respect of the Timminco Entities or affecting the Business or the Property are hereby
stayed and suspended pending further Order of this Court.

NO EXERCISE OF RIGHTS OR REMEDIES

19.  THIS COURT ORDERS that during the Stay Period, all rights and remedies of
any individual, firm, corporation, governmental body or agency, or any other entities
(all of the foregoing, collectively being "Persons" and each being a "Person") against or
in respect of the Timminco Entities or the Monitor, or affecting the Business or the
Property, are hereby stayed and suspended except with the written consent of the
Timminco Entities and the Monitor, or leave of this Court, provided that nothing in this
Order shall (a) empower the Timminco Entities to carry on any business which the
Timminco Entities are not lawfully entitled to carry on, (b) affect such investigations,
actions, suits or proceedings by a regulatory body as are permitted by Section 11.1 of
the CCAA, (c) prevent the filing of any registration to preserve or perfect a security

interest, or (d) prevent the registration of a claim for lien.

20. THIS COURT ORDERS that, without limiting anything contained in
paragraphs 19 and 21 hereof, any and all rights, remedies, modifications of existing
rights and events deemed to occur pursuant to the QSLP Agreements (as defined in the

paragraph 23 of the Kalins Affidavit) upon or as a result of (a) an Act of Insolvency (as

™
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that term is used in the Kalins Affidavit) occurring with respect to BSI, (b} any default
or non-performance by the Timuminco Entities, (c) the making or filing of these
proceedings, or (d) any allegation, admission or evidence in these proceedings, are
hereby stayed and suspended except with the written consent of the Timminco Entities
and the Monitor, or leave of this Court. Without limiting the foregoing, the operation of
any provision of any QSLP Agreement that purports to (y) effect or cause a cessation of
any rights of the Timminco Entities, or (z) to accelerate, terminate, discontinue, alter,
interfefe with, repudiate, cancel, suspend or modify such agreement or arrangement as
a result of any default or non-performance by or the insolvency of the Timminco
Entities, the making or filing of these proceedings, or any allegation, admission or
evidence in these proceedings, is hereby stayed and restrained and any steps or actions
purported to be taken by any counterparty to any of the QSLP Agreements and any
event that is deemed to have occurred in respect of the QSLP Agreements shall be null

and void and of no effect.

NO INTERFERENCE WITH RIGHTS

21,  'THIS COURT ORDERS that during the Stay Period, no Person having oral or
written agreements with the Timminco Entities shall discontinue, fail to honour, alter,
interfere with, repudiate, terminate or cease to perform or provide any right, renewal
right, contract, agreement, licence, permit or access right in favour of or held by the
Timminco Entities, including without limitation, access rights held by BSI with respect
to the Quebec Silicon Real Property and the Becancour Properties (as these terms are

defined in the Kalins Affidavit), except with the written consent of the Timminco

Entities and the Monitor, or leave of this Court.

CONTINUATION OF SUPPLY

22. THIS COURT ORDERS that during the Stay Period, all Persons, including
QSLP and QSGP, having oral or written agreements with the Timminco Entities or
statutory or regulatory mandates for the supply of goods and/or services, including

without limitation all computer software, communication and other data services,
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centralized banking services, payroll services, insurance, transportation services, utility,
customs clearing or other services to the Business or the Timminco Entities, are hereby
restrained until further Order of this Court from discontinuing, altering, interfering
with or terminating the supply of such goods or services as may be required by the
Timminco Entities, and that the Timminco Entities shall be entitled to the continued use
" of its current premises, telephone numbers, facsimile numbers, internet addresses and
domain names, provided in each case that the normal prices or charges for all such
goods or services received after the date of this Order are paid by the Timaminco Entities
in accordance with normal payment practices of the Timminco Entities or such other
practices as may be agreed upon by the supplier or service provider and each of the

Timminco Entities and the Monitor, or as may be ordered by this Court.

NON-DEROGATION OF RIGHTS

23, THIS COURT ORDERS that, notwithstanding anything else in this Order, no
Person shall be prohibited from requiring immediate payment for goods, services, use
of leased or licensed property or other valuable consideration provided on or after the
date of this Order, nor shall any Person be under any obligation on or after the date of
this Order to advance or re-advance any monies or otherwise extend any credit to the

Timminco Entities. Nothing in this Order shall derogate from the rights conferred and
obligations imposed by the CCAA.

PROCEEDINGS AGAINST DIRECTORS AND OFFICERS

24, THIS COURT ORDERS that during the Stay Period, and except as permitted by
subsection 11.03(2) of the CCAA, no Proceeding may be commenced or continued
against any of the former, current or future directors or officers of the Timminco Entities
with respéct to any claim against the directors or officers that arose before the date
hereof and that relates to any obligations of the Timminco Entities whereby the
directors or officers are alleged under any law to be liable in their capacity as directors

or officers for the payment or performance of such obligations, until a compromise or
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arrangement in respect of the Timminco Entities, if one is filed, is sanctioned by this

Court or is refused by the creditors of the Timminco Entities or this Court.

25. THIS COURT ORDERS that during the Stay Period, and except as permitted by
subsection 11.03(2) of the CCAA, no Proceeding may be commenced or continued
against any of the former, current or future directors of QSGP serving as BSI's
nominated or appointed representatives on the Board of Directors of QSGP or any of
the former, current or future officers of the Timminco Entities also serving as officers of
QSGP (collectively, the “QSGF/BSI Directors”) with respect to any claim against the
QSGP/BSI Directors that arose before the date hereof and that relates to any obligations
of QSGP or QSLP whereby the QSGP/BSI Directors are alleged under any law to be
liable in their capacity as directors or officers of QSGP for the payment or performance
of such obligations, until a compromise or arrangement in respect of the Timminco

Entities, if one is filed, is sanctioned by this Court or is refused by the creditors of the

Timminco Entities or this Court.

DIRECTORS’ AND OFFICERS’ INDEMNIFICATION AND CHARGE

26, THIS COURT ORDERS that the Timminco Entities shall indemnify their
directors and officers against obligations and liabilities that they may incur as directors
or officers of the Timminco Entities after the commencement of the within proceedings,
except to the extent that, with respect to any officer or director, the obligation or liability

was incurred as a result of the director's or officer's gross negligence or wilful

misconduct.

27.  THIS COURT ORDERS that the directors and officers of the Timminco Entities
shall be entitled to the benefit of and are hereby granted a charge (the "D&O Charge")
on the Property, which charge shall not exceed an aggregate amount of $400,000, as
security for the indemnity provided in paragraph 26 of this Order. The D&O Charge
shall have the priority set out in paragraphs 38 and 40 herein.
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28. THIS COURT ORDERS that, notwithstanding any language in any applicable
insurance policy to the contrary, (a) no insurer shall be entitled to be subrogated to or
claim the benefit of the D&O Charge, and (b} the Timminco Entities’ directors and
officers shall only be entitled to the benefit of the D&O Charge to the extent that they do
not have coverage under any directors' and officers' insurance policy, or to the extent

that such coverage is insufficient to pay amounts indemnified in accordance with

paragraph 26 of this Order.

APPOINTMENT OF MONITOR

29,  THIS COURT ORDERS that FTI Consulting Canada Inc. is hereby appointed
pursuant to the CCAA as the Monitor, an officer of this Court, to monitor the business
and financial affairs of the Timminco Entities with the powers and obligations set out in
the CCAA or set forth herein and that the Timminco Entities and their shareholders,
officers, directors, and Assistants shall advise the Monitor of all material steps taken by
the Timminco Entities pursuant to this Order, and shall co-operate fully with the
Monitor in the exercise of its powers and discharge of its obligations and provide the

Monitor with the assistance that is necessary to enable the Monitor to adequately carry

out the Monitor's functions.

30. THIS COURT ORDERS that the Monitor, in addition to its prescribed rights

and obligations under the CCAA, is hereby directed and empowered to:
(@)  monitor the Timminco Entities’ receipts and disbursements;

(b)  report to this Court at such times and intervals as the Monitor may deem
appropriate with respect to matters relating to the Property, the Business, and

such other matters as may be relevant fo the proceedings herein;

(c)  advise the Timminco Entities in the development of the Plan and any

amendments to the Plan;

N,

-l



14

(d)  assist the Timminco Entities, to the extent required by the Timminco Entities,

with the holding and administering of creditors’ or shareholders’ meetings

for voting on the Plan;

(e)  have full and complete access to the Property, including the premises, books,
records, data, including data in electronic form, and other financial
documents of the Timminco Entities, to the extent that is neceésary to
adequately assess the Timminco Entities’ business and financial affairs or to

perform its duties arising under this Order;

()  be atliberty to engage independent legal counsel or such other persons as the
Monitor deems necessary or advisable respecting the exercise of its powers

and performance of its obligations under this Order;

(g)  hold and administer funds in connection with arrangements made among the

Timminco Entities, any counter-parties, and the Monitor, or by Order of this

Court; and

(h)  perform such other duties as are required by this Order or by this Court from

time to time,

31. THIS COURT ORDERS that the Monitor shall not take possession of the
Property and shall take no part whatsoever in the management or supervision of the
management of the Business and shall not, by fulfilling its obligations hereunder, be

deemed to have taken or maintained possession or control of the Business or Property,

or any part thereof.

32.  THIS COURT ORDERS that nothing herein contained shall require the Monitor
to occupy or to take control, care, charge, possession or management (separately and/ or
collectively, "Possession") of any of the Property that might be environmentally
contaminated, might be a pollutant or a contaminant, or might cause or contribute to a

spill, discharge, release or deposit of a substance contrary to any federal, provincial or
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other law respecting the protection, conservation, enhancement, remediation or
rehabilitation of the environment or relating to the disposal of waste or other
contamination including, without limitation, the Canadian Environmental Protection Act,
the Civil Code of Québec, the Québec Environment Quality Act, the Ontario Mining Act,
the Ontario Environmental Protection Act, the Ontario Water Resources Act, or the Ontario
Occupational Health and Safety Act and regulations thereunder (the "Environmental
Legislation"), provided however that nothing herein shall exempt the Monitor from any
duty to report or make disclosure imposed by applicable Environmental Legislation.
The Monitor shall not, as a result of this Order or anything done in pursuance of the
Monitor's duties and powers under this Order, be deemed to be in Possession of.any of

the Property within the meaning of any Environmental Legislation, unless it is actually

in possession.

33. THIS COURT ORDERS that that the Monitor shall provide any creditor of the
Timminco Entities with information provided by the Timminco Entities in response to
reasonable requests for information made in writing by such creditor addressed to the
Monitor, The Monitor shall not have any responsibility or liability with respect to the
information disseminated by it pursuant to this paragraph. In the case of information
that the Monitor has been advised by the Timminco Entities is confidential, the Monitor
‘shall not provide such information to creditors unless otherwise directed by this Court

or on stich terms as the Monitor and the Timminco Entities may agree.

34. THIS COURT ORDERS that, in addition to the rights and protections afforded
the Monitor under the CCAA or as an officer of this Court, the Monitor shall incur no
liability or obligation as a result of its appointment or the carrying out of the provisions
of this Order, save and except for any gross negligence or wilful misconduct on its part.

Nothing in this Order shall derogate from the protections afforded the Monitor by the
CCAA or any applicable legislation,

35, THIS COURT ORDERS that the Monitor, counsel to the Monitor and counsel to

the Timminco Entities shall be paid their reasonable fees and disbursements, in each

759
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case at their standard rates and charges, by the Timminco Entities as part of the costs of
these proceedings, The Timminco Entities are hereby authorized and directed to pay
the accounts of the Monitor, counsel for the Monitor and counsel for the Timminco
Entities on a weekly basis and, in addition, the Timminco Entities are hereby authorized
and directed to pay to the Monitor, counsel to the Monitor, and counsel to the
Timminco Entities, retainers in the amounts of $75,000, $30,000 and $100,000,
respectively, to be held by them as security for payment of their respective fees and

disbursements outstanding from time to time.,

the Monitor and its legal counsel shall pass their accounts from

time to time, and for this purpose the accounts of the Monitor and its legal counsel are

hereby referred to a judge of the Commercial List of the Ontario Superior Court of

Justice.

37.  THIS COURT ORDERS that the Monitor, counsel to the Monitor, if any, and the
Timminco Entities’ counsel shall be entitled to the benefit of and are hereby granted a
charge (the "Administration Charge") on the Property, which charge shall not exceed
an aggregate amount of $1 million, as security for their professional fees and
disbursements incurred at the standard rates and charges of the Monitor and such
~ counsel, both before and after the making of this Order in respect of these proceedings.

The Administration Charge shall have the priority set out in paragraphs 38 and 40

hereof.

VALIDITY AND PRIORITY OF CHARGES CREATED BY THIS ORDER

38. THIS COURT ORDERS that the priorities of the Administration Charge and the
D&O Charge (collectively, the "Charges"), as among them, shall be as follows:

First - the Administration Charge (to the maximum amount of $500,000);

Second - the D&O Charge (to the maximum amount of $400,000); and
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Third - the Administration Charge (to the maximum amount of $500,000)
ranking behind all Encumbrances (as defined below) pending return of
the Comeback Motion (as defined below).

39.  THIS COURT ORDERS that the filing, registration or perfection of the Charges
shall not be required, and that the Charges shall be valid and enforceable for all
pur}:;oses, including as against any right, title or interest filed, registered, recorded or

perfected subsequent to the Charges coming into existence, notwithstanding any such

failure to file, register, record or perfect.

40. THIS COURT ORDERS that, the Charges shall constitute a charge on the
" Property and the D&O Charge and the Administration Charge to a maximum amount
of $500,000 shall rank ahead in priority to the existing security interests of IQ, but
behind all other security interests, trusts, liens, charges and encumbrances, claims of
secured creditoré, statutory or otherwise, including any deemed trust created under the

Ontario Pension Benefits Act or the Quebec Supplemental Pension Plans Act (collectively,

the “Encumbrances”) in favour of any Persons that have not been served with notice of

this application. The Applicants and the beneficiaries of the Charges shall be entitled to
seek priority ahead of the Encumbrances on notice to those parties likely to be affected
by such priority (it being the intention of the Timminco Entities to seek priority for the
Charges ahead of all such Encumbrances at the Comeback Motion. |

41.  THIS COURT ORDERS that except as otherwise expressly provided for herein,
or as may be approved by this Court, the Timminco Entities shall not grant any
Encumbrances over any Property that rank in priority to, or pari passu with, any of the
Charges unless the Timminco Entfities also obtain the prior written consent of the

Monitor and the beneficiaries of the D&O Charge and the Administration Charge, or

further Order of this Court.

42, THIS COURT ORDERS that the Charges shall not be rendered invalid or
unenforceable and the rights and remedies of the chargees entitled to the benefit of the
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Charges (collectively, the "Chargees") shall not otherwise be limited or impaired in any
way by (a) the pendency of these proceedings and the declarations of insolvency made
herein; (b} any application(s) for bankruptcy order(s) issued pursuant to BIA, or any
bankruptcy order made pursuant to such applications; (c) the filing of any assignments
for the general benefit of creditors made pursuant to the BIA; (d) the provisions of any
federal or provincial statutes; or (e) any negative covenants, prohibitions or other
similar provisions with respect to borrowings, incurring debt or the creation of
Encumbrances, contained in any existing loar{ documents, lease, sublease, offer to lease
or other agreement (collectively, an "Agreement") Which binds the Timminco Entities,

and notwithstanding any provision to the contrary in any Agreement:

(a)  the creation of the Charges shall not create or be deemed to constitute a

breach by the Timminco Entities of any Agreement to which it is a party;

(b)  none of the Chargees shall have any liability to any Person whatsoever as a

result of any breach of any Agreement caused by or resulting from the

creation of the Charges; and

(c)  the payments made by the Timminco Entities pursuant to this Order and the
granting of the Charges, do not and will not constitute preferences,
fraudulent conveyances, transfers at undervalue, oppressive conduct, or other

challehgeable or voidable transactions under any applicable law.

43. THIS COURT ORDERS that any Charge created by this Order over leases of

real property in Canada shall only be a Charge in the Timminco Entities” interest in

such real property leases.
SERVICE AND NOTICE

44, THIS COURT ORDERS that the Monitor shall (a) without delay, publish in The
Globe and Mail, National Edition, and La Presse, in French, once a week for two weeks a
notice containing the information prescribed under the CCAA, and (b) within five

74
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business days after the date of this Order (i) make this Order publicly available in the
manner prescribed under the CCAA, (ii) send, in the prescribed manner, a notice to
every known creditor who has a claim against the Timminco Entities of more than
$1,000, and (iii) prepare a list showing the names and addresses of those creditors and
the estimated amounts of those claims, and make it publicly available in the prescribed
manner, all in accordance with Section 23(1)(a) of the CCAA and the regulations made

thereunder, provided that the Monitor shall not make the names and addresses of

individuals who are creditors publicly available.

45. THIS COURT ORDERS that the Timminco Entities and the Monitor be at Iibérty
to serve this Order, any other materials and orders in these proceedings, any notices or
other correspondence, by forwarding true copies thereof by prepaid ordinary mail,
courier, personal delivery or electronic transmission to the Timminco Entities’ creditors
or other interested parties at their respective addresses as last shown on the records of
the Timminco Entities and that any such service or notice by courier, personal delivery
- or electronic transmission shall be deemed to be received on the next business day

following the date of forwarding thereof, or if sent by ordinary mail, on the third

business day after mailing,

46.  THIS COURT ORDERS that the Timminco Entities, the Monitor, and any party
who has filed a Notice of Appearance may serve any court materials in these
proceedings By e-mailing a PDF or other electronic copy of such materials to counsels'
email addresses as recorded on the Service List from time to time, and the Monitor may

post a copy of any or all such materials on its website at

http:/ / cfcanada.fticonsulting.com/ timminco.

47.  THIS COURT ORDERS that the Timminco Entities are authorized eisfryk their
court rix?l_a idls jwith respect to the comeback motion expected to be heard the-wesk-of
January £, 2012 (the “Comeback Motion”) by forwarding a copy of this Order and any
additional materials to be filed with respect to the Comeback Motion by electronic
transmission, where available, or by courier to the parties likely to be affected by the

HAND
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relief to be sought on the Comeback Motion at such parties’ respective addresses as last
shown on the records of the Timminco Entities as soon as practicable. The Timminco
Entities shall serve the beneficiaries of the BSI Non-Union Pension Plan, the BSI Union
Pension Plan and the Haley Pension Plan by serving in the manner described above the
pension plan committees for the BSI Non-Union Pension Plan and the BSI Union

Pension Plan, Financial Services Commission of Ontario, and the Régie Des Rentes Du

Québec.
GENERAL

48. THIS COURT ORDERS that the Timminco Entities or the Monitor may from
time to time apply to this Court for advice and directions in the discharge of its powers

and duties hereunder.

49.  THIS COURT ORDERS that nothing in this Order shall prevent the Monitor
from acting as an interim receiver, a receiver, a receiver and manager, or a trustee in

bankruptcy of the Timminco Entities, the Business or the Property.

50. THIS COURT HEREBY REQUESTS the aid and recognition of any court,
tribunal, regulatory or administrative body having jurisdiction in Canada or in the
United States, to give effect to this Order and to assist the Timminco Entities, the
Montitor and their respective agents in carrying out the terms of this Order. All courts,
tribunals, regulatory and administrative bodies are hereby respectfully requested to
make such orders and to provide such assistance to the Timminco Entities and to the
Monitor, as an officer of this Court, as may be necessary or desirable to give effect to
this Order, to grant representative status to the Monitor in any foreign proceeding, or to

assist the Timminco Entities and the Monitor and their respective agents in carrying out

the terms of this Order.

51. THIS COURT ORDERS that each of the Timminco Entities and the Monitor be
at liberty and is hereby authorized and empowered to apply to any court, tribunal,
regulatory or administrative body, wherever located, for the recognition of this Order
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and for assistance in carrying out the terms of this Order, and that the Monitor is
authorized and empowered to act as a representative in respect of the within
proceedings for the purpose of having these proceedings recognized in a jurisdiction

outside Canada.

52.  THIS COURT ORDERS that any interested party (including the Timminco
" Entities and the Monitor) may apply to this Court to vary or amend this Order on not
less than seven (7) days’ notice to any other party or parties likely to be affected by the

order sought or upon such other notice, if any, as this Court may order.

53. THIS COURT ORDERS that this Order and all of its provisions are effective as
of 12:01 a.m, Eastern Standard/Daylight Time on the date of this Order.
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On appeal from the order of Justice Paul M. Perell of the Superior! Court of
Justice, dated March 31, 2011, with reasons reported at 2011 ONSC 2040.

Goudge J.A.:

[1] The issue raised by this appeal is whether s. 28 of the Class Proceedings
Act 1992, S.0. 1992, c. 6 (the CFA) can operate to suspend the limitation period
applicable to the statutory cause of action for misrepresentation provided by s.
138.3 of Part XXIII.1 of the Ontario 'Securities Act, R.S.0. 1990, c. 8.5 (the OSA)

before an action under that part is commenced.

[2] At first instance the motion judge answered that question affirmatively. For
the reasons that follow, | have come to the opposite conclusion and | woulid

therefore allow the appeal.

[3] The essential facts are easily stated. On May 14, 2009 the respondent
commenced a proposed class action alleging misrepresentations by the
appellants that adversely affected the value of shares of Timminco Limited in the
secondary market. These misrepresentations are alleged to have commenced

on March 17, 2008-and continued until November 11, 2008.

[4] The respondent’s statement of claim alleges two common law causes of

action, negligence and negligent misrepresentation. It also indicates that the
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respondent will seek an order granting leave to assert the statutory cause of

action for misrepresentation provided by s. 138.3 of Part XXIi1.1 of the OSA.

[5] By the end of February 2011, the respondent had not yet sought that leave
and, as a résult, was faced with a possible limitation issue. Part XXIll.1 imposes
a limitation period of three years from the misrepresentation for the
commencement of an action under this Part. It also provides that such an action

can be commenced only with leave.

[6] Faced with this, the respondent moved for an order declaring that this
limitation period is suspended pursuant to s. 28 of the CPA. The resuit was the

order that is now appealed.

[7] The relevant statutory provisions in the OSA are found in Part XXIII.1 of
the legislation, which was proclaimed in effect on December 31, 2005. Part
XXIH.1 provides for statutory civil liability where misrepresentations are made
that adversely affect the value of securities purchased in the secondary market
(as opposed to purchases from an issuer in a primary distribution). Enacted after
much careful study, this Part provided the counterpart to Part XXIiI, which, for
some time, has provided a statutory cause of action for misrepresentation to

purchasers of securities in the primary market.

g
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i8] In Part XXIill.1, section 138.3 provides a statutory cause of action against
an issuer and those acting on its behalf for misrepresentation to persons who

acquire the issuer's securities in the secondary market.

[9] Section 138.8(1) provides that an action under s. 138.3 may not be
commenced without leave of the court. This differs from Part XXIIl, which does
not require leave for commencement of an action. Section 138.8(1) reads as

follows:

Leave to proceed

138.8 (1) No action may be commenced under section 138.3
without leave of the court granted upon motion with notice to each
defendant. The court shall grant leave only where it is satisfied that,

(a) the action is being brought in good faith; and

(b) there is a reasonable possibility that the action will be
resolved at trial in favour of the plaintiff.

[10] Section 138.14 provides that an action under s. 138.3 must be

commenced Within three years of the misrepresentation:

Limitation period
138.14 No action shall be commenced under section 138.3,

(a) in the case of misrepresentation in a document, later than
the earlier of,

(i) three years after the date on which the document
containing the misrepresentation was first released, and

2
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(i) six months after the issuance of a news release
disclosing that leave has been granted to commence an
action under section 138.3 or under comparable
legisiation in the other provinces or territories in Canada
in respect of the same misrepresentation,

(b) in the case of a misrepresentation in a public oral
statement, later than the earlier of,

(i) three years after the date on which the public oral
statement containing the misrepresentation was made,
and

(i) six months after the issuance of a news release
disclosing that leave has been granted to commence an
action under section 138.3 or under comparable
legislation in another province or territory of Canada in
respect of the same misrepresentation; and

(c) in the case of a failure to make timely disclosure, later than
the earlier of,

(i) three years after the date on which the requisite
disclosure was required to be made, and

(i) six months after the issuance of a news release
disclosing that leave has been granted to commence an
action under section 138.3 or under comparable
legislation in another province or territory of Canada in
respect of the same failure to make timely disclosure.

[11] The relevant provision of the CPA is s. 28(1). It provides for the
suspension of the limitation period applicable to a cause of action asseried in a

class proceeding, and for the circumstances under which it resumes running:
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Limitations

28. (1) Subject to subsection (2), any limitation period applicabie to
a cause of action asserted in a class proceeding is suspended in
favour of a class member on the commencement of the class
proceeding and resumes running against the class member when,

(a) the member opts out of the class proceeding; |

(b) an amendment that has the effect of excluding the member
from the class is made to the certification order;

(¢) a decertification order is made under section 10;

(d) the class proceeding is dismissed without an adjudication
on the merits;

(e) the class proceeding is abandoned or discontinued with
the approval of the court; or

(f) the class proceeding is settled with the approval of the
court, unless the settlement provides otherwise.

[12] The motion judge granted the respondent's motion. His order declares
that the limitation period in s. 138.14 of the OSA is suspended pursuant to s. 28
of the CPA, effective as of the date of the issuance of the statement of claim on

May 14, 2009.

[13] At para. 50 of his reasons, the motion judge held that s. 28 of tHe CPA
applies to “any limitation period applicable to a cause of action” and that this
includes a cause of action under Part XXIIl.1 of the OSA. He saw no justification
for s. 28 to operate for Part XXIlI causes of action, but not for Part XXIIl.1 causes

of action just because of the leave requirement for the latter. He pointed to s. 28

L
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speaking of a cause of action being "asserted” and conciuded that this did not
depend on the commencement of litigation. Rather, in his view, s. 28 requires
only that a cause of action be mentioned in an already commenced class
proceeding fdr the limitation period applicable to it to be suspended. He heid that
to require that leave be granted before s. 28 of the CPA applied would defeat its

purpose.

[14] He therefore concluded that because the class proceeding commenced by
the respondent for common law negiigénce and negligent misrepresentation
mentioned the s. 138.3 cause of action, the limitation period applicable to it was

suspended.
ANALYSIS

[15] It is not disputed that there has been no leave granted pursuant to s. 138.8
of the OSA, that the respondent’s class proceeding is not an action commenced
under s. 138.3, and that leave is required to add the s. 138.3 cause of action to
the respondent’s class proceeding. The question is whether the respondent’s
mention in his class proceeding of his intention to seek leave is enough fo
activate s. 28 of the CPA, so as to suspend the limitation period applicable to the
s. 138.3 cause of action. Is it enough to be able to say that this cause of action

has been asserted in the respondent’s class proceeding?

o
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[16] The suspension provision in s. 28(1) of the CPA provides that “any
limitation period applicable to a cause of action asserted in a class proceeding is
suspended in favour of a class member on the commencement of the class
proceeding”. These words must be read in their grammatical and ordinary
sense, in the full context of the scheme of the CPA, its object and the intention of
the legislature. See: Bell ExpressVu Limited Partnership v. Rex, 2002 SCC 42,

[2002] 2 S.C.R. 559, at para. 26.

[17] The Canadian Oxford Dictionary, 2d ed., defines “assert” as “make or
enforce a claim to (assert one’s rights)’. Black’s Law Dicﬁoné!y defines “assert’
as “to invoke or enforce (a legal right)": see Henry C. Black, Black’s Law
Dictionary, 8th ed. (St. Paul: Thomson West, 2004). By contrast, The Canadian
Oxford Dictionary defines “mention” as “refer to or remark on incidentally”.
Black’s Law Dictionary does not inciude the word. Clearly, “assert” is a

significantly more forceful concept.

[18] Without leave having been granted, a s. 138.3 cause of action cannot be
enforced. [t cannot be invoked as a legal right. Section 138.14 says as much.
Thus, giving the suspension provision in s. 28(1). of the CPA its ordinary
meaning, the s. 138.3 cause of action cannot be said to be asserted in the

respondent’s class proceeding since no leave has been granted.
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[19] The respondent argues that it is significant that s. 28(1) requires not that a
cause of action be “commenced”, but only that it be “asserted”. However, this
choice of language is entirely appropriate. A cause of action is not commenced.
That is a concept applicable not to a cause of action but to the litigation in which

it is asserted.

[20] Thus, in my view as applied to the s. 138.3 cause of action, the
grammatical and ordinary meaning of the s. 28(1) suspension provision is that
without leave being granted the cause of action cannot be said to be asserted in

a class proceeding.

[21] Indeed, the mention of the s. 138.3 cause of action in the respondent’s
statement of claim appears to reflect this view, namely that leave is required

hefore this cause of action can be asserted in the respondent’s class proceeding.
[22] Paragraph 117 of the statement of claim reads as follows:

PART XXIII.1 OF THE SECURITIES ACT

117. The Plaintiff intends to deliver a notice of motion
seeking, among other things, an Order permitting the
Plaintiff to assert the statutory causes of action
particularized in Part XXIII.1 of the Securities Act, and if
granted, to amend this Statement of Claim to plead
these causes of action.

[23] The statutory context of the suspension provision in s. 28(1) of the CPA

provides additional support for this interpretation. The balance of the subsection
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lists the various circumstances that cause the suspended limitation period to
resume running. They do not include any reference to the leave motion required
io add the s. 138.3 cause of action to the respondent’s class proceeding. |f
mention of the intention to seek leave were enough to trigger the suspension of
the applicable limitation period, surely the faiiure to proceed with the leave
motion or the denial of leave would be included as circumstances causing its
resumption. Assume, for instance, that having pleaded his intention to seek
leave, the respondent decides not to do so. The consequence of his argument
would mean that since the statutory cause of action is mentioned in his pleading,
the limitation period applicable to it is suspended and remains so even though
the class proceeding could never be the vehicle to vindicate the class members’

rights under Part XXIII.1. That cannot have been the legislature’s intention.

[24] It is also clear that the interpretation | propose is consistent with the
purpose of s. 28(-1) of the CPA. In Coulson v. Citigroup Global Markets Canada
Inc., 2010 ONSC 1586, at para. 49, Perell J. described this purpose to be to
protect class members from the operation of limitation periods without the need
to themselves pursue individual actions in order to avoid being out of time until it
has been determined whether they can get access to justice through the class
proceeding. That purpose was approved in this court in Coulson v. Citigroup

Global Markets Canada Inc., 2010 ONGCA **. In the context of this case, the

¢ .
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respondent’s class proceeding gives class members no possibility of access to
justice for their s. 138.3 causes of action because no leave to assert it has been
granted. The purpose of s. 28(1) of the CPA does not therefore require that the
limitation period applicable to these causes of action be suspended pending the
outcome of this class proceeding, since that action cannot give class members

access to justice for their claims.

[25] Indeed, the respondent’s proposal would reflect a different purpose that
cannot have been intended by the legislature. It would suspend the applicable
limitation period for the s. 138.3 cause of action on the mere mention of that
cause of action. This is a benefit that would not come to the respondent if he
were suing in an individual capacity and did the same thing. It cannot have been
the purpose of s. 28(1) of the CPA to put the class plaintiff in a better position

than he would have been had he commenced an individual action.

[26] The purpose of s. 138.14 of the OSA is also served by the interpretation of
s. 28(1) of the CPA that | have described. Sectioﬁ 138.14 was clearly designed
to ensure that secondary market claims be proceeded with dispatch. That
requires the necessary leave motion to be brought expeditiously. To suspend
that limitation period with no guarantee that the s. 138.3 cause of action,
including the prerequisite leave motion, will be proceeded with expeditiously is

inconsistent with that purpose.
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[27] Finally, the interpretation | have given for s. 28(1) of the CPA does not
make it inapplicable to a s. 138.3 cause of action under Part XXIII.1 of the OSA.
It simply requires that leave be granted before that happens. The fact that by
comparison no leave is required for s. 28(1) to apply to Part XXl causes of
action is simply a reflection of the legislative policy to require leave for secondary

market causes of action but not for their primary market counterparts.

[28] In summary, | conclude for a s. 138.3 cause of action to be asserted in a
class proceeding, so as to trigger the suspension provision in s. 28(1) of the
CPA, leave must be granted. Since the respondent has not obtained leave, s.

28(1) has not been activated.

[29] | would therefore allow the appeal and dismiss the respondent’s motion for
an order declaring that the limitation period in s. 138.14 of the OSA is

suspended.

[30] As we indicated during argument, the parties may make written
submissions of no more than eight pages addressing costs here and below.

These are to be filed within 30 days of the release of these reasons.

Released: February 16, 2012 “STG”

“S.T. Goudge J.A”
‘| agree Robert Armstrong J.A.”
“| agree S.E. Lang J.A”
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