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Court File No. 12-CL-9539-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE - COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c¢. C-36, AS
AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE
OR ARRANGEMENT OF TIMMINCO LIMITED AND
BECANCOUR SILICON INC.

Applicants

NOTICE OF CROSS-MOTION

J. Thomas Timmins will make a motion to a Judge presiding over the
Commercial List on May, 18, 2012 at 10:00 a.m., or as soon after that time as the

motion can be heard, at 330 University Avenue, Toronto, Ontario.

PROPOSED METHOD OF HEARING:

The motion is to be heard orally.

THE MOTION IS FOR:

1. an Order, if necessary, abridging the time for service of this Notice of
Motion and the Motion Record and that the Notice of Motion is properly returnable on
May 18, 2012 and that further service of the Notice of Motion on any interested party,

other than those served, may be dispensed with;

2. an Order that, upon the closing of the agreement of purchase and sale
between Grupo FerroAtlintica, S.A. and the Applicants (the "F.A. Agreement"), the
Applicants place in trust with the Monitor the amount of $124,999.98 and the Monitor
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hold such funds in trust only to be distributed in accordance with the further order of
this Court made upon the hearing of J. Thomas Timmins' motion in these
proceedings (and the Applicant's related cross-motion) currently scheduled to be
heard on June 4, 2012 and pertaining to the consulting agreement between
Timminco Limited ("Timminco") and J. Thomas Timmins made as of September 19,

1996, as amended (the "Consulting Agreement"); and

3. such further and other Orders as counsel may request and this Court

may permit.

THE GROUNDS FOR THE MOTION ARE:

1. If Timminco's payment obligations under the Consulting Agreement are
determined by this Court to be post filing obligations, then Timminco could owe J.

Thomas Timmins up to $124,999.98 or more;

2. The closing of the F.A. Agreement may occur prior to June 4, 2012;

3. Timminco currently has the cash available to pay the amount of
$124,999.98;

4, If Timminco no longer has sufficiently available cash on or after June 4,

2012, or the purchase price paid in connection with the F.A. Agreement is disbursed
or otherwise unavailable to Timminco on or after June 4, 2012, then J. Thomas
Timmins' rights as determined on the hearing of the motions schedule for June 4,

2012 may be fundamentally and permanently prejudiced as Timminco will have no
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ability to pay him even if this Court holds that Timminco's obligations under the

Consulting Agreement are post filing obligations;

5. The Consulting Agreement, is clear and unambiguous on its face — it is
a consulting agreement that provides for the payment of a monthly consulting fee in
return for the obligation to be available to provide advice to Timminco on matters
relating to its business and affairs, not compete with Timminco and not disclose

certain confidential information;

6. Mr. J. Thomas Timmins has to this date always fulfilled his obligations

under the Consulting Agreement and continues to do so;

Miscellaneous

7. Section 32 of the CCAA;

8. Rules 3.02 and 37.02(1) of the Rules of Civil Procedure; and

9. such further and other grounds as counsel may advise and this Court
may permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the

motion:

1. the affidavit of J. Thomas Timmins sworn on April 12, 2012 together

with all exhibits thereto; and

2. such further and other materials as counsel may advise and this Court

may permit.
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Date: May 15, 2012

TO: ATTACHED SERVICE LIST

Tor#: 2838904.1

DAVIES WARD PHILLIPS & VINEBERG LLP
1 First Canadian Place

Suite 4400

Toronto, ON M5X 1B1

Robin B. Schwill (LSUC #38452I)
Tel: 416.863.5502
Fax: 416.863.0871

Lawyers for J. Thomas Timmins



Court File No. CV-12-9539-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT
OF TIMMINCO LIMITED AND BECANCOUR SILICON INC,

Applicants
SERVICE LIST
(as at May 10, 2012)
GENERAL
TIMMINCO LIMITED AND BECANCOUR SILICON INC, Peter A.M. Kalins
Sun Life Financial Tower Tel: (416) 364-5171 x340
150 King Street West, Suite 2401 Fax: (416) 364-3451
Toronto ON M5H 1J9 Email: pkalins@timminco.com
Doug Fastuca
Tel: (416) 364-5171
Applicants Email: dfastuca@timminco.com
STIKEMAN ELLIOTT LLP Ashley J. Taylor
5300 Commerce Court West Tel: (416) 869-5236
199 Bay Street Fax: (416) 947-0866
Toronto, ON M5L 1B9 Email: ataylor@stikeman.com
Daphne MacKenzie
Tel: (416) 869-5695
Email: dmackenzie@stikeman.com
Pat O’Kelly
Tel: (416) 869-5633
Email: pokelly@stikeman.com
Dan Murdoch
Tel: (416) 869-5529
Email: dmurdoch@stikeman.com
Maria Konyukhova
Tel: (416) 869-5230
Email: mkonyukhova@stikeman.com
Kathryn Esaw
Tel: (416) 869-6820
Lawyers for the Applicants ‘ Email: kesaw@stikeman.com
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FTI CONSULTING CANADA INC.
TD Waterhouse Tower
79 Wellington Street, Suite 2010
Toronto, ON M5K 1G8

Monitor

Nigel D. Meakin

Tel:
Fax:
Email:

(416) 649-8065
(416) 649-8101
nigel. meakin@fticonsulting.com

Toni Vanderlaan

Tel:
Email:

(416) 649-8075
toni.vanderlaan@fticonsulting.com

BLAKE, CASSELS & GRAYDON LLP

Steven J. Weisz

199 Bay Street Tel: (416) 863-2616
Suite 4000, Commerce Court West Email: steven.weisz@blakes.com
Toronto ON M5L 1A9

Linc Rogers

Tel: (416) 863-4168

Email: linc.rogers@blakes.com
Lawyers for the Monitor
BANK OF AMERICA, N.A, Client Manager
20975 Swenson Drive, Suite 200 Fax: (262) 207-3347
Waukesha, WI 53186
Canada Branch
200 Front Street, Suite 2700 Medina Sales De Andrade
Toronto, ON M5V 3L2 Fax: (416) 349-4282

INVESTISSEMENT QUEBEC
393 Rue Saint-Jaques, Suite 500
Montréal, QC H2Y 1N9

Daniéle Leroux

Tel:
Fax:
Email:

Iya Toure
Email:

(514) 873-0439
(514) 873-9917
daniele.leroux@invest-quebec.com

iva.toure@invest-quebec.com

Frangois Lamothe

Email:

francois.lamothe@invest-quebec.com

Christine Fillion

Email:

christine.fillion@invest-quebec.com

Liliane Monier

Email:

liliane.monier@invest-quebec.com
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FASKEN MARTINEAU DUMOULIN LLP
140 Grande Allee Est, Suite 800
Quebec City, QC G1R 5M8

333 Bay Street, Suite 2400
Toronto, ON M5H 2T6

Lawyers for Investissement Quebec

Charles Mercier

Tel: (418) 640-2046

Fax: (418) 647-2455

Email: cmercier@fasken.com
Claude Girard

Tel: (418) 640-2050

Fax: (418) 647-2455

Email: cgirard@fasken.com
Aubrey Kauffman

Tel: (416) 868-3538

Fax: (416) 364-7813

Email: akauffman@fasken.com

MCCARTHY TETRAULT LLP
Toronto Dominion Bank Tower
Suite 5300

Toronto, ON M5K 1E6

Lawyers for AMG Advanced Metallurgical Group
N.V.

James Gage

Tel:
Fax:
Email:

(416) 601-7539
(416) 868-0673
icage@mccarthy.ca

RAYMOND CHABOT GRANT THORNTON
140 Grande Allée Est, Suite 200
Québec City, QC G1R 5P7

Jean Chiasson

Tel:
Fax:
Email:

(418) 647-3204
(418) 647-9279
chiasson.jean@rcgt.com

QUEBEC SILICON LIMITED PARTNERSHIP
6500 Rue Yvon Trudeau
Bécancour, QC G9H 2V8

Rene Boisvert

Fax:
Email:

(819) 294-9001
rene.boisvert@quebecsilicium.com

QUEBEC SILICON GENERAL PARTNER INC.
6500 Rue Yvon Trudeau
Bécancour, QC G9H 2V8

Rene Boisvert

Fax:
Email:

(819) 294-9001
rene.boisvert@quebecsilicium.com

Dow CORNING CORPORATION
2200 West Salzburg Road
Midland, MI 48686-0994

Sue K. McDonnell

Fax: (989) 496-8307

Email: sue.mcdonnell@dowcorning.com
John Tierney

Email: john.tierney@dowcorning.com

5899766 v35




MCCARTHY TETRAULT
1000 De La Gauchetiére Street West, Suite 2500
Montréal QC H3B 0A2

Toronto Dominion Bank Tower
Suite 5300
Toronto, ON M5K 1E6

Counsel to Dow Corning Corporation

Sylvain A. Vauclair

Tel: (514) 397-4102

Fax:  (514) 875-6246

Email: savauclair@mccarthy.ca

Barbara Boake

Tel: (416) 601-7557

Fax:  (416) 875-6246
Email: bboake@mccarthy.ca

Sharon Kour
Tel: (416) 601-8305
Email: skour@mccarthy.ca

SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP
Four Times Square
New York, NY 10036

Counsel to Dow Corning Corporation

David J. Friedman
Fax: (212) 735-2000
Email: david.friedman@skadden.com

CANADIAN IMPERIAL BANK OF COMMERCE
Commerce Court

11t Floor

Toronto, ON M5L 1A2

LAURENTIAN BANK OF CANADA
1981 McGill College Avenue
Montréal, QC H3A 3K3

TORYS LLP

TD Centre

79 Wellington Street West, Suite 3000
Toronto, ON M5K 1N2

Counsel to QSI Partners Ltd.

David Bish

Tel: (416) 865-7353
Fax: (416) 865-7380
Email: dbish@torys.com

KiM ORR BARRISTERS
200 Front Street West, Suite 2300
Toronto, ON M5V 3K2

James C. Orr
Tel: (416) 349-6571
Fax: (416) 598-0601

Email: jo@kimorr.ca
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BAKER & MCKENZIE LLP
Brookfield Place

181 Bay Street, Suite 2100
Toronto, Ontario M5] 2T3

Chris Besant

Tel: (416) 865-2318

Fax: {416) 863-6275

Email: chris.besant@bakermckenzie.com

Frank Spizzirri
Tel: (416) 865-6940
Email: frank.spizzirri@bakermckenzie.com

OSLER HOSKIN & HARCOURT LLP
1 First Canadian Place
Toronto, Ontario M5X 1B8

Lawyers for Wacker Chemie AG

Steven Golick

Tel: (416) 862-6704

Fax: (416) 862-6666
Email: sgolick@osler.com
Andrea Lockhart

Tel: (416) 862-6829
Email: alockhart@osler.com

BENNETT JONES LLP Derek J. Bell
One First Canadian Place Tel: (416) 777-4638
Suite 3400 Fax: (416) 863-1716
Toronto, Ontario M5X 1A4 Email: belld@bennettjones.com
Lawyers for John Walsh
GOWLING LAFLEUR HENDERSON LLP Geneviéve Cloutier
1 Place Ville Marie, Suite 3700 Tel: (514) 392-9448
Montréal, Québec H3B 3P4 Fax: (514) 876-9048
Email: genevieve cloutier@gowlings.com
Lawyers for Wajax Equipment
DAVIES WARD PHILLIPS & VINEBERG LLP Jay Swartz
First Canadian Place, Suite 44 Tel: (416) 863-5520
Toronto, Ontario M5X 1B1 Fax: (416) 863-0871
Email: jswartz@dwpv.com

DAVIES WARD PHILLIPS & VINEBERG LLP

Robin Schwill

First Canadian Place, Suite 44 Tel: (416) 863-5502
Toronto, Ontario M5X 1B1 Fax: (416) 863-0871

Email: rschwill@dwpv.com
Lawyers for J. Thomas Timmins
DAVIES WARD PHILLIPS & VINEBERG LLP Philippe Rousseau
First Canadian Place, Suite 44 Tel: (416) 863-5589
Toronto, Ontario M5X 1B1 Fax: (416) 863-0871

Email: prousseau@dwpv.com

Lawyers for Grupo Ferroatlantica, S.A.

Natalie Renner
Tel: (416) 367-7489
Email: nrenner@dwpv.com
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STOCKWOODS LLP
77 King Street West, Suite 4130
Toronto, Ontario M5K 1H1

Lawyers for Photon Consulting LLC, Rogol Energy

Consulting LLC and Michael Rogol

Paul Le Vay

Tel: (416) 593-2493

Fax: (416) 593-9345

Email paullv@stockwoods.ca

Brendan Van Niejenhuis
Tel: (416) 593-2487
Email: brendanvn@stockwoods.ca

Fredrick Schumann
Tel: (416) 593-2490
Email: fredricks@stockwoods.ca

PENSION PLANS REPRESENTATIVES

BSI Non-Union Employee Pension Committee

Maria Spensieri

Email: maria.spensieri@quebecsilicium.com

René Boisvert

Email: rene.boisvert@quebecsilicium.com

Carl Rivard

Email: carl.rivard@quebecsilicium.com

Clément Albert

Patrick Gauthier

Email: patrick.gauthier@quebecsilicium.com

Denis Bourassa
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BSI Union Employee Pension Committee

Maria Siensieri

Email: maria.spensieri@quebecsilicium.com

René Boisvert

Email: rene.boisvert@quebecsilicium.com

Carl Rivard

Email: carl.rivard@quebecsilicium.com

Gérald Brodeur

Luc Ducharme

Laurent Milette

Louis-Gilles Baron

Clément Albert

SUPERINTENDENT OF FINANCIAL SERVICES
5160 Yonge Street

PO Box 85

Toronto, ON M2N 6L9

Mark Bailey

Tel: (416) 590-7555

Email: mark.bailey@fsco.gov.on.ca
Deborah McPhail

Tel: (416) 226-7764

Email: dmcphail@fsco.gov.on.ca
Stephen Scharbach

Tel: (416) 590-7244

Fax: (416) 590-7070

Email: stephen.scharbach@fsco.gov.on.ca
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REGIE DES RENTES DU QUEBEC

Philippe Auger-Giroux

Direction des régimes de retraite Tel: (418) 657-8715
Régies de rentes du Québec Fax: (418) 643-9590
Case postale 5200 Email: philippe.auger-giroux@rrq.gouv.qc.ca
Québec, QC G1K 759
KOSKIE MINKSY LLP , Andrew Hatnay
20 Queen Street West, Suite 900 Tel: (416) 595-2083
Toronto, ON M5H 3R3 Fax: (416) 204-2872
Email: ahatnay@kmlaw.ca

Lawyers for Mercer (Canada) Limited, the
administration of the Haley Pension Plan

Demetrios Yiokaris
Tel: (416) 595-2130
Email: dyiokaris@kmlaw.ca

UNIONS

LA SECTION LOCALE 184 DE SYNDICAT CANADIEN
DES COMMUNICATIONS, DE L’ENERGIE ET DU PAPIER
6500, rue Yvon-Trudeau

Bécancour, QC G9H 2V8

7080, boul. Marion
Trois-Rivieres, QC G9A 6G4

Jean Simoneau
Email: scepl84@gmail.com

René Gauthier
Tel: (819) 378-4696
Email: regauthier@scep.ca

CALEYWRAY
65 Queen Street West, Suite 1600
Toronto, ON M5H 2M5

Denis W. Ellickson

Tel: (416) 775-4678
Fax: (416) 366-4678
Email: ellicksond@caleywray.com

Jesse B. Kugler

Lawyers for La Section Locale 184 de Syndicat Tel: (416) 775-4677
Canadien des communications, de I'Energie et du Fax: (416) 366-3673

Papier Email: kuglerj@caleywray.com
THE UNITED STEEL, PAPER AND FORESTRY, RUBBER, David Lipton

MANUFACTURING, ENERGY, ALLIED INDUSTRIAL AND Tel: (613) 260-7205 ext. 232
SERVICE WORKERS INTERNATIONAL UNION Email: dlipton@usw.ca

2285 Saint-Laurent Boulevard Suite D-11
Ottawa, ON K1G 477
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SACK GOLDBLATT MITCHELL LLP
20 Dundas Street West, Suite 1100
Toronto, ON M5G 2G8

Lawyers for the United Steel, Paper And Forestry,
Rubber, Manufacturing, Energy, Allied Industrial and
Service Workers International Union

Charles Sinclair

Tel: (416) 979-4234

Fax: (416) 591-7333

Email: csinclair@sgmlaw.com

PPSA CREDITORS

PRODAIR CANADA LTEE
7475 Boulevard Newman, Suite 311
La Salle, QC H8N 1X3

SERVICES FINANCIERS CIT LTEE
5035 South Service Road
Burlington, ON L7R 4C8

GE VFS CANADA LIMITED PARTNERSHIP
2300 Meadowyvale Boulevard, Suite 200
Mississauga, ON L5N 5PP9

SERVICES FINANCIERS CATERPILLAR LTEE
5575 North Service Road

Suite 600

Burlington, ON L7C 6M1

Kellie Wellenreiter
Tel: (289) 313-1238
Email: kellie.wellenreiter@cat.com

SERVICES FINANCIERS DE LAGE LANDEN CANADA INC.
1235 North Service Road West, Suite 100
Qakville, ON L6M 2W2

DCFS CANADA CORP

2680 Matheson Boulevard East
Suite 500

Mississauga, ON

L4W 0AS5

SERVICES FINANCIERS MERCEDES-BENZ
2680 Matheson Boulevard East

Suite 500

Mississauga, ON

L4W 0AS5

JOHN DEERE LIMITED
1001 Champlain Ave, Suite 401
Burlington, ON L7L 574
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GE CAPITAL VEHICLE AND EQUIPMENT LEASING INC.
2300 Meadowvale Boulevard

2nd Floor

Mississauga, ON

L5N 5P9

ENDRAS BMW
100 Achilles Rd.
Ajax, On L1Z 0C5

DOCUMENT DIRECTION
100-1235 North Service Road West
Oakville, ON L6M 2W2

BMW CANADA INC.
50 Ultimate Drive
Richmond Hill, ON L4S 0C8

ToOYOTA CREDIT CANADA INC.
80 Micro Court, Suite 200
Markham, ON L3R 9Z5

GOVERNMENT AGENCIES

DEPARTMENT OF JUSTICE
ONTARIO REGIONAL OFFICE

130 King Street West, Suite 3400
Toronto, ON M5X 1K6

Attorney General of Canada

Diane Winters

Tel: (416) 973-3172

Fax: (416) 973-0810

Email: diane.winters@justice.gc.ca

CANADA REVENUE AGENCY
130 King Street West, Suite 3400
Toronto, ON M5X 1K6

Solicitor for Canada Revenue Agency

Diane Winters

Tel: (416) 973-3172

Fax: (416) 973-0810

Email: diane.winters@justice.gc.ca

CANADA REVENUE AGENCY

GST Interim Processing Centre (GST/HST)
333 Laurier Avenue West

Ottawa, ON K1A 1J8
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AGENCY OF REVENUE DU QUEBEC

1600 Boulevard Réné Levésque Ouest, 3¢ étage
Sector R23 CPE

Montréal, QC H3H 2V2

MINISTERE DE LA JUSTICE DU QUEBEC
1200, route de I'Eglise, 6e étage
Québec City, QC G1V 4M1

MINISTERE DU DEVELOPPEMENT DURABLE, DE
L’ENVIRONNEMENT ET DES PARCS

Edifice Marie-Guyart, 5¢ étage

675 boulevard René-Lévesque Est

Québec, QC GIR 5V7

Tel:
Fax:

(418) 521-3816
(418) 646-0908

MINISTRY OF REVENUE (ONTARIO)
33 King Street West
Oshawa, ON L1H 8H5

MINISTRY OF THE ATTORNEY GENERAL (ONTARIO)
McMurtry-Scott Building

720 Bay Street, 11th Floor

Toronto, ON M7A 259

MINISTRY OF THE ENVIRONMENT
Legal Services Branch

135 St Clair Avenue West
Toronto, ON M4V 1P5

Mario Faieta

Tel: (416) 314-6482
Fax: (416) 314-6579
Email: mario.faieta@ontario.ca

ONTARIO MINISTRY OF NORTHERN DEVELOPMENT,
MINES AND FORESTRY

Rm. M2-24, Macdonald Block

900 Bay Street

Toronto, ON M7A 1C3

Ministry of Northern Development, Mines and Forestry
933 Ramsey Lake Road, B4,

Sudbury, Ontario

P3E 6B5

Ms. C. Blancher-Smith, Director of Mine

Rehabilitation
Tel: (705) 670-5784
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Court File No. 12-CL-9539-00CL

| ONTARIO |
SUPERIOR COURT OF JUSTICE - COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c¢. C-36, AS
AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF TIMMINCO LIMITED AND

BECANCOUR SILICON INC.
Applicants

AFFIDAVIT OF
J. THOMAS TIMMINS

I, J. Thomas Timmins, of the Village of North Barrington, in the State of

lllinois, U.S.A., MAKE OATH AND SAY:

1. | am the counterparty to an agreement made with Timminco Limited as of
September 19, 1996 as amended by way of a letter agreement dated May 28, 2001
(collectively, the "Consulting Agreement"). As such | have personal knowledge of the
matters to which | depose herein. To the extent that | do not have personal knowledge,

| verily believe the information to which | depose.

Background

2, I am the former Chief Executive Officer of Timminco Limited
("Timminco"). | have been associated with Timminco and its predecessor companies

since the late 1950's. | have broad experience in the North American and international
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-2
metal markets having held positions in operations, sales, marketing and general

management.

3. | resigned my position as Timminco's Chief Executive Officer on May 28,
2001 but remained on as a director of Timminco until mid 2007 at which time | resigned
from the board of Timminco and then sold all of my remaining equity interests in

Timminco.
The Consulting Agreement

4, As of September 19, 1996, Timminco entered into a consulting agreement
(the "1996 Agreement") with me for the reasons and intent outlined in the preamble
thereto:

The Consuiltant is an executive of the Corporation who has

gained such a level of knowledge, experience and

competence in the Corporation's business that it is in the

Corporation's interest, following his retirement from

employment, to ensure that the Corporation continues to

have access to the Consultant for advice and consultation

and the Corporation wishes to ensure that the Consultant

shall not engage in activities which are competitive with the
Corporation's business.

A copy of the 1996 Agreemeht is attached as Exhibit "A" hereto.
5. The "consulting period" as defined in section 1(b) of the 1996 Agreement
commenced the first day of the month following my retirement and only terminates on

the earlier of my death or the date specified in a notice given by Timminco as a result of

a breach of my obligations under the agreement.
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6. The consulting fee in the 1996 Agreement is a monthly amount by which
$29,166.66 exceeds the monthly amount to which | was entitled undér any of

Timminco's pension plan or retirement plans upon my retirement.

7. My obligations under the 1996 Agreement are, whenever from time to time
requested by Timminco and within the limits from time to time of my physical and other
abilities, to consult with Timminco and advise Timminco on matters relating to its

business and affairs.

8. Section § of the 1996 Agreement also contains a broad non-compete

obligation and non-disclosure obligation.

9. At the time of my resignation as Timminco's Chief Executive Officer, by
letter agreement dated May 28, 2001 (the "Letter Agreement"), section 1(a) and 4 of
the 1996 Agreement were amended to fix the amount of the monthly consulting fee
without further deduction to be paid on the first day of each month commencing on July
1, 2001. In all other respects, the 1996 Agreement were to remain in full force and

effect.

10. The Letter Agreement also required me to execute a release and
indemnity which contained an agreement to keep the terms of the release and
indemnity and the terms of the settlement and the discussion leading up to it completely
confidential and agree not to disclose the terms of the release and indemnity, the
settlement reflected in the Letter Agreement and the discussion leading thereto to
anyone other than my family and my professional, financial or legal advisors, for any

reason whatsoever, except as required by law or to the extent such information is

Tor#: 2820769.3
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already in the public domain other than by reason of a breach of my obligation of
confidentiality. Accordingly, | am attaching a copy of the Letter Agreement (together
with the release and indemnity) as a confidential Exhibit "B" hereto. | expect that
Timminco will either argue that Exhibit "B" remain sealed from the public record or

otherwise consent fo its disclosure in these proceedings.

11. To date | have always been prepared to provide my consulting services to
Timminco as required by the Consulting Agreement whenever from time to time
requested by Timminco and have adhered to my non-compete and non-disclosure
obligations. Indeed, | had actively provided such consulting services to Timminco after

May 28, 2001 up until my resignation as a director of Timminco in 2007.
The CCAA Proceedings

12. Timminco has made monthly payments pursuant to the Consulting
Agreement up until January 2012 and has made no monthly payments to me since.
Pursuant to the Consulting Agreement, the payment for January 2012 was due and
payable on January 1, 2012 (being the first day of the month) although the first business

day of that month was Tuesday, January 3, 2012.

13. Timminco was granted protection under the Companies’ Creditors
Arrangement Act (the "CCAA") on Tuesday, January 3, 2012 with the order granted

being effective as of 12:01 a.m. on that date.

14. Timminco ceased making monthly payments to me pursuant to the

Consulting Agreement without any prior notice to me.

Tor#: 2820769.3
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15. Indeed, even though Timminco ceased making such required monthly
payments as of January 1, 2012, my name does not appear on the "List of Creditors" as
at January 4, 2012 which list was posted on the Monitor's website. A copy of this list is

attached hereto as Exhibit "C".

16. Timminco did not even make any effort to contact me anytime after its
CCAA filing even though it is appafent from paragraph 89 of the affidavit of Peter A. M.
Kalins (sworn January 2, 2012 and filed in these proceedings) that Timminco was aware
of its continuing monthly payment obligation to me under the Consulting Agreement

(although only the 1996 Agreement is referred to).

17. On or about February 8, 2012, | formally retained Canadian counsel with
respect to this matter who wrote a letter to Timminco's counsel regarding this matter on
February 17, 2012. Accordingly, the firstlcommunication that | received from Timminco
regarding non-payment pursuant to the Consulting Agreement was in response to my
lawyer's letter by way of a letter from Timminco's lawyers dated March 9, 2012, My
lawyer's response to their letter of March 9, 2012 was sent on March 27, 2012. A copy

of all of this correspondence is attached hereto as Exhibit "D".
The Disclaimer

18. In response to my lawyer's letter of March 27, 2012, counsel to Timminco
replied at 4:23 p.m. on Friday, March 30, 2012 with a letter enclosing a formal notice of
disclaimer pursuant to Section 32 of the CCAA. A copy of this letter is attached as

Exhibit "E".

Tord: 2820769.3



-6-
19. Accordingly, this affidavit is sworn in support of my application for an order

that the 1996 Agreement not be disclaimed.

20. Timminco is not engaged in a classic restructuring of its existing
operations and capital structure. lt is engaged in a sales process. Potential purchasers
in such a sales process may or may not want the benefits of the 1996 Agreement and

are free to choose whether or not to require an assignment of the 1996 Agreement.

21. . Disclaiming the 1996 Agreement prior to the conclusion of the sales
process pre-judges the fact that no potential purchaser will consider taking an

assignment of the 1996 Agreement.

22. In any event, given that Timminco is engaged in a liquidating CCAA
process, disclaiming the 1996 Agreement cannot possibly "enhance" the prospects of a
viable compromise or arrangement being made in respect of Timminco as, quite simply,
there will be no plan of compromise or arrangement resulting from such a process, let

alone a viable one.

23. While | cannot say that the disclaimer of the 1996 Agreement will cause
me "significant" financial hardship overall, the amounts payable under the Consulting
Agreement are, relatively speaking, not an insubstantial amount of money for any
individual. Certainly not continuing to receive the monthly payment under the
Consulting Agreement without notice or any communication from Timminco at the time
caught me off guard and required some reorganization of my financial affairs in order to

deal with this loss of monthly income which is not immaterial.

Tor#: 2820769.3
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24. Even if the 1996 Agreement is disclaimed effective April 30, 2012, this
does not relieve Timminco of its obligaﬁon to make the required monthly payments for
January, February, March and April in the aggregate amount of $83,333.32 as these
were obligations that Timminco was required to make under a continuing contract under

which | was continuing to perform my obligations.

25, Had the 1996 Agreement been disclaimed at the outset of Timminco's
CCAA proceedings | would have been free to market my consulting services to
prospective purchasers of Timminco as | would have no longer been bound by my non-

compete and non-disclosure obligations.

26. If the 1996 Agreement is disclaimed effective April 30, 2012, then my
proven claim as a result of the disclaimer should be at least $2.2 million. The value of
this claim is based on a quote that | obtained from Sun Life Assurance Company of
Canada for the value of an annuity which would pay out the equivalent monthly
consulting fee payment (before tax) from May 1, 2012 onward until my death. A copy of

this quote is attached hereto as Exhibit "F".

SWORN BEFORE ME in

the City of (. aqs , in the

State of F//ruois ( , this /2

day of April, 2012 /
- J

/ DG o, J. Thomas Timmins
IAL SEAL”
J. ANDREW P. STONE
#  Notary Public, State of fllinois :
Tor#: 282076} , c "Ns
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This is Exhibit "A"

referred to in the Affidavit of
J. Thomas Timmins

sworn before me

this /L# day of April, 2012

T et o

“OFFIIAL SEAL”
J. ANDREW P STONE

3 Notary Public, Stzte of Iflinois
u My Commissian Expircs Marct 11, 2015
! e R Py T e
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. AGREEMENT made as of the 19th day of September, 1996
between TIMMINCO LIMITED (the "Corporation") and J. THOMAS
TIMMINS (the "Consultant").

WHEREAS:

The Consultant is an executive of the Corporation who has
gained such a level of knowledge, experience and competence in the
Corporation's business that it is in the Corporation's interest, following his
retirement from employment, to ensure that the Corporation continues to
have access to the Consultant- for advice and consultation and the
Corporation also wishes to ensure that the Consultant shall not engage in
activities which are competitive with the Corporation's business,

WITNESSETH that the parties hereto agree as, follows:
Interpretation .

1 - In this agreement:
“(a)  "consulting fee" means the monthly amount by which:

@)  $29,166.66;

exceeds

(i) the monthly amount to which the Consultant is entitled
on the Consultant’s retirement under any pension or
retirement plans of the Corporation;

®) "consulting period” means the period from the first day of the
month coincident with or next following the Consultant's
retirement until;
(D) the Consultant's death; or

(i) the date specified in a notice given by the Corporation in
accordance with the provisions of paragraph 7;

whichever shall first occur;

() "Consultant's retirement" means the date on which the
Consultant retires from his employment by the Corporation; and -

(9  dollar amounts are in terms of lawful money of Canada at par in
Torointo, Ontario. '
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" Obligations

2. During the consulting period the Consultant shall, whenever
from time to time requested by the Corporation and within the Iimits from
time to time of his physical and other abilities, consult with the Corporation
and advise it on matters relating to its business and affairs; provided,
however, that consultation and advice shall never occupy the Consultant's
time to such an extent as shall prevent him from devoting the greater portion
of his time to other activities.

Remuneration

3. As remuneration for the services performed by the Consultant
under this agreement the Corporation shall pay to him during the consulting
period the consulting fee. The Consultant shall also be entitled o
reimbursement for all proper out-of-pocket travelling and other expenses
incurred by him in the performance of his obligations hereunder subject to
the production of appropriate receipts and to pre-approval of travel expenses,

Payment Procedure

4. All payments by the Corporation hereunder shall be made in
such instalments and at such intervals, not less frequently than monthly, as
the Corporation shall from time to tirie determine. .

Competitive Activities

5. Without the prior written consent of the Corporation the
Consultant shall not during the consulting period, directly or iridirectly:

(@) engage in any practice or business in competition with the
business of the Corporation or any of its subsidiaries, in Canada,
the United States of America, or in any other country where the
Corporation conducts business at the applicable time and which
at the date of the Consultant's retirement shall have been carried
on by the Corporation; or ; .

(b} hire any employees of the Corporation or its subsidiaries. or

induce or attempt to induce any of the employees of the
Corporation or its subsidiaries to leave their employment; or

{(c)  wse, or disclose to any person or entity any secrets of any
technical, commercial, financial ‘or other information of a
confidential nature relating to the business or customers of the

10
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Corporation or its subsidiaries unless such information is
already in the public domain, or disclosure is required by law.

Dismissal for Cause

6. If, before the Consultant’s retirement or death, the employment
of the Consultant shall be terminated by the Corporation on grounds which,
in law, constitute justifiable cause for dismissal of an employee without
notice, this agreement shall also terminate, provided that no’such
termination shall occur except pursuant to a resolution passed by the board of
directors of the Corporation at a meeting of which the Consultant (or, in the

event that the Consultant is then under any incapacity, his legally authorized

representative) is given reasonable notice and an opportunity to appear and
make representations. .

Consulting Period Termination by the Corporation
7. If the Consultant shall:

(8)  deliberately and willfully refuse to comply with any lawful and
reasonable instructions from time to time given him by the
directors of the Corporation in compliance with the provisions
of this agreement; or )

(b)  deliberately and willfully act in breach of provisions of
paragraph 5;

The Corporation may give notice to the Consultant of its intention to
terminate the consulting period on the date therein specified, which shall in
any event be a date at least 30 days after the giving of such notice.

Notices

8. Any notice to be given pursuant to the provisions of this
agreement shall be deemed to have been validly given if reduced to writing
and either mailed by prepaid registered post or delivered to the party to
whom the same is to be given at the following applicable address:

the Corporation - Secretary,
Timminco Limited
10 Bay Street
P.O. Box 1160, Station A,
Toronto, Ontario
M5W 1G5

11
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the Consuttant - J. Thomas Timmins
9 Nanton Avenue,
Toronto, Ontario
M4W 2Y38

or to such address as the party to whom the same is to be given shall have
theretofore designated by notice given in the manner specified in. this
paragraph; and any such notice shall be deemed to have been given on the
day of delivery thereof or on the second day following the day of mailing
thereof in Ontario, as the case may be.

Applicable Law

9. This agreement shall be governed by and construed according to
the laws of the Province of Ontario. :

Assignment and Effect of Agreement

10, The Consultant may assign this agreement to a corporation
controlled by him provided that he provides the Corporation with such
‘assurances in writing as the Corporation may reasonably require that the
services of the Consultant will continue to be available to the Corporation as
provided in this agreement notwithstanding such assignment; but otherwise
this agreement shall not be assignable by the Consultant except with the prior
written consent of the Corporation; subject thereto, this agreement shall

enure to the benefit of and bind the parties hereto and their respective heirs,

administrators, executors, successors and assigns:

IN WITNESS WHEREOF the parties hereto have executed this

agreement. , _ ) v
—t eSS iz~

J. THOMAS TIMMINS

TIMMINCO LIMITED

AU
Dil.{e,‘k':tor\
..

et

O N

By:

12
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This is Exhibit "B"

referred to in the Affidavit of
J. Thomas Timmins

sworn before me

this /U day of April, 2012

J. ANDREW P STONE

¥ Notary Public, State of Hliinois %
» My Commissicn Expires Mareh 11, 2015
IR AR S e PR T RIS
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TIMMINCO LIMITED

May 28, 2001

SENT BY FACSIMILE

Mr. J. Thomas Thnmins
80 Oriole Road
Toronto, Ontario

M4V 2G1

Dear Tom:

1 wish to confirm in writing the following terms and conditions of the agreezment which

hes been reached 28 a result of discussions between your legal counsel and the legal counsel of
Timmineo Limited (the “Company’®):

1.

You have agreed to retire voluntarily as the Chief Executive Officer and as an employee
of the Company offective immediately upon signing your name following the starement
at the end of this lettor (“Retirexent Dats”).

On the Retirement Date, you will cease fo have any executive, managerial or operational
authority for or with raspect to the Company. Until the armual general meetiug of the
sharcholders of the Comapany you will contintte a3 & director of the Company and yon
will become the non-executive Chairman of the Board of Directors. You will be
supported by the cnrrent directors to remain the non-exceutive Chainman of the Boand of
Directors after the annual @eneral meeting, subject to the outcome of the election of
directars ot the mesting, the proper exercise of their fidvuciary duties and any new
material facts of which they become aware after the date of this letter.

You will continue to be paid your current base selaty up to and including June 30, 2001
to ke into account and satisfy any remaining vacation entitlement which may be owing
to you by the Company.

Paragraphs 1(2) and (4) of the Agrecment between you and the Company dated as of
September 19, 1996, are hereby amended by fixing the amount of the monthly consulting
fee at $20,833.33, without farther deduction except as may be required by law, which

TORFIZIPANZI WOILINIS
McCarthy Téraudt TDO-CLM ¥71427852 1. 5 - Word

R S T
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Page 2

amouxt shall be paid to you on the first day of each month commencing on July 1, 200!
In all other respects, the Agrsement shall remain in full force and effect,

The Company wilk use its yeasonable efforts to assist you in obtaiuing, at your expense,
extended health care benefits {other than long term disability) substantially on the basis
as currently enjoyed by you and members of your family (other than insurance coverage
to which reference is made below) umtil the third anniversary of the Retirement Date.

The Company will continue to make the monthly payrents required by the existing lease
on the car used by you until the termination of the existing lease in July, 2001 und will
also continue to pay your monthly perking until September 3C, 2001-

You may continue Yo occupy your current officc until September 30, 2001 after which
time no dedicated office space will be made available to you,

The Company will continue to make the services of Madeleine Leclerc (or, if she is no
fonger employed by the Company, another suitable individual) available to you on 8
reasonable non-exclusive basis until September 30, 2001

With respect to the policies of insurance on your life:

(@ effectivo July 1, 2001 and, in each case, at yow option, you will assume
rasponsibility for paying all premiums relating to $3.0 million of permanenr life
coverage and the Company will wansfer to you, and you will assume
responsibility for paying all premiums on, the Spousal Benefit Life Insurance
Policy.

The Company shall cease to have any responsibilities in respect of these policies
as of July 1, 2001 and, if you do not exercise your aptios as described above by
Tune 30, 2001, may efect to terminate the policies without fuxther notice.

(b)  The key-men life insurance policy of $2.0 million is owned by the Company and
will be dealt with as the Company sces fit.

Vou shall execute the Release and Indemnity enclosed with this letter, The Company
shall exceute a Release and Indemnity enclosed with this letter.

There will be a public communication of your decision to retire on the Reurement Date in
the following form:

“Mr. J. Thomas Timmins has elected to retire ag Chief Exscutive
Officer of Tinminco Limited effective May 28, 2001. Mr.

9RTTLE 180103191356

TOR P12
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Timmins will continue as a director and ‘become- non-executive
Chairman of the Board of the Company.”

12.  The foregoing terms and condluons have been approved by the Board of Directors .

Yours very truly,
Timminco Limited

Jo};m'c" -

Director

Y have cavefully read the above letter. I acknowledge having received mdependent legal
advice, I hereby confirm that the above letter accurately reflects the terms and conditions of the
agreement which I have reached with the Company. .

LU

May .ze. 20(;; — - [ éff}a Wﬁf'k\

Date . ’ 1. Thomas Timmins

TOR_PIZASHTLY 20IISIISE
McCorthy Tétrault TDO-ELM #7142782/v. 5 - Word
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REL INDEMNIY

. WHEREAS I have agreed to retire voluntarily as Chief Executive Officer and an
employas of Timminco Limited and as & director and/or officer of any subsidieries of Timminco
Limited (hereinafter raforred to collectively as "Timminco") effective immediately;

AND WHEREAS ! have agreed to accept the consideration deseribed in the attached
" tetter to me from Timminco dated May 28, 2001 and in the agreement between Timminco and
me dated as of September 19, 1996 (collectively, the “Retirement Agretment™), in full settlement
of any and all claims I may have relating to my employment with Timminco or the ternmination
thereof;

NOW THEREFORE WITNESSETH that in consideration of the aforesaid, T hereby
release and forever discharge Timminco md its successors and assigns and their officers,
directors, employces, sharcholders and agents fomn eny and all actions, causes of action, claims
and demands whatsosver and, without limiting the generality thereof, all actions, causes of
artion, claims and demands arising from my employment with Timminco or from the
termination thereof and, without limiting the generality of the foregoing, any claims, statutory or
otherwise, for overtime Py, vagation pay, public hohday pay, termination pay, severance pay,
compansauon in lieu of notice, contributions 1o savings and other plaus and payments of
preminms in respact of insurance policies and against Thnminco or jts insurers in respect of any
clajmns for benefits of any kind but excluding any actions, cavses of action, claims and demands
which I may have () against Timminco under the Retiroment Agreement or (b) to be
indemnified under the Company’s directors and officers insurance policy;

1 UNDERSTAND AND AGREE that the consideration described above satisfies all
obligations of Timminco, arising from or out of my employment with Tiruminco or the
termination of my employment with Timminco, including without limitation cbligations
pursuant to the Emplovment Stapdards Act (Ontaric) and the Bugan Rights Code (Ontario), For
the said consideration, I covenant that I will not file any claims or complaints under the

Employment Standards Agt (Ontario) or the Huxgan Rights Code (Ontario);

AND FOR THE SAD CONSIDERATION, I further sgree not to make any claim or take
any proceedings agamst any other individual, partoership, association, trust, unincorporated
organization or corporation with respect to any matters which may have arisen between the
parties to this Releass and Indemnity or in which any claim could arise against Timminco for
contribution or indemnity or other relief over;

' AND FURTHERMORE, FOR THE SAID CONSIDERATION I firther coveneant and
agree to save harmless and indemnify Timminco from and against all claims, charges, taxes, .
penalties, or demends which may be made by the Minister of National Revenue requirfug
Timminco to pay income tax, charges, taxes or penalties under the Inpome Tax Act (Canada)
and/or the Incoms Tax Act of gny province in respect of income tax paysble by me in excess of
income tax previously withheld or withheld from the monies paid 10 me by Timminco in respect

MeCarthy Tétrault TDO-ELM 87142783 /7. 5 = Ward \
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of the agreement herein or otherwise and any interest or penalties relating thereto and any costs
or expenses incurred in defending such claims or demands. I further covenant and agree to save
harmless and indemnify Timminco from and against all claims, charges, taxes, penalties, or
demands which may be made by the Minister of Human Resources Development requiring
Timminco to pay of reimburse any monies in respect of benefits [ may have received under the
Employment Ipsuranco Act, and eny interest or penalties relating thercto and any costs or
éxpenses incuxred in defending such claims or demands;

AND I hereby declare that Y have received independent legal advice with respeot to the
terms of settlement as well as this Release snd Indemnity and I fully understand them. I hereby
voluntsrily accept the said terms for the purpose of making full and final compromise,
adjustment and settlement of all claims as aforesaid; :

AND FOR THE SAID CONSIDERATION, I agree to keep the terms of thds Release and
Indemnity and the terms of this settlement and the discussions leading up to it completely
confidential and agree not to disclose the terms of this Release and Indemnity, the settlement
reflected in the Retirement Agrecment and the discussions leading thereto to anyone other than
my family and my professional, financial or legal advisors, for any reason whatsoever, except 2s
required by law or to the extent such information is already in the public domain other than by
reason of a breach of my obligation of confidentiality;

AND FOR THE SAID CONSIDERATION, 1 hexeby agree not to disclose any
confidential information belonging to or regarding Timniince and to refrain from making any
derogatory, disparaging or critical comments regarding Timminco, its directors, menagement,
cmployecs, expertise, services or products.

AND [ hereby agres that the payment of the said consideration by Tinxminco shall not be
construed as an admission of liability by Timminco and any such Hability is hereby expressly
denied;

‘THIS RELEASE AND INDEMNITY shall be deemed to have been mads in and shall be
construed in accordance with the laws of the Province of Ontario;

MeCarthy Tétrauli TDOWELM $7142783 /. 5 - Word
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<3-

. THIS RELEASE AND INDBMNITY shall eoure to the benpefit of and be binding upon
me and Timminco and our respective heirs, sxseutors, edministrators, logal personal
representatives, suceessars and assigns.

IN WITNESS WHEREOF I bave excouted this document at Toronto, Ontario on the 28%
day of May, 2001 and set nry hand and scal thereto.

SIGNED, SEALED and DELIVERED )
inthe preseace of }
-)
(9) achepen \oolong ) : 67& “)wa%\
WEFNESS . J. THOMAS TIMMINS

MeCorihy Tdtrauls TDOELM ¥7142783 7 v. 5 - Word .
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This is Exhibit "C"

referred to in the Affidavit of
J. Thomas Timmins

sworn before me

this /27% day of April, 2012

YA

Dl s,

“OFFICIAL SEAL”  §
J. ANDREW P. STONE
Notary Public, State of lllinois &
B e e

Tor#: 2820769.3
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Tor#: 2820769.3

This is Exhibit "D"

referred to in the Affidavit of
J. Thomas Timmins

sworn before me

this /27~ day of April, 2012

N LS

Nofary Public

Y

J.ANDREW P. STONE
Notary Public, State of Illinois

O

s By

oo L S o

i My Commission Explres March 11, 2015

PRI
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DAVIES 44th Floor Tel 416 863 0900
1 First Canadian Place Fax 416 863 0871
" Toronto Canada M5X 1BI1 www.dwpv.com
February 17, 2012 Robin B. Schwill

Dir 416.863.5502
Dir Fax 416.863.0871
rschwill@dwpv.com

File No. 238936
BY E-MAIL

Ashley John Taylor
Stikeman Elliott LLP

5300 Commerce Court West
199 Bay Street

Toronto, ON MS5L 1B9

Dear Ashley:
Timminco Limited
We are counsel to J. Thomas Timmins in connection with the above-noted matter.

As you may know, Timminco Limited has continuing contractual obligations owing to my
client pursuant to an agreement made as of September 19, 1996 as amended by way of a
letter agreement dated May 28, 2001 (collectively, the "Consulting Agreement").

Among other things, the Consulting Agreement provides for a monthly consulting fee of
$20,833.33 to be paid to my client on the first day of each month.

My client informs me that these monthly payments for January 2012 and February 2012
bave not been paid without any prior warning or reason for non-payment being provided to
my client. In this regard, we note that paragraph 7 of the initial order made January 3,
2012 permits Timminco Limited to pay all outstanding amounts owed to any Assistants (as
defined therein) payable on or after the date of the initial order, in each case incurred in the
ordinary course of business and consisteni with existing compensation policies and
arrangements. Accordingly, there would appear to be no legitimate reason for no longer
honouring the payment obligations to my client.

Tor#: 2797458.1

DAVIES WARD PHILLIPS & VINEBERG Lip
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Page 2 DAVIES WARD PHILLIPS & VINEBERG Lip

Please also keep in mind that the payments made under the Consulting Agreement
continue to support my client's confidentiality and non-competition covenants contained
therein.

Sincerely,

,%Z*
Robin B. Schwill

RBS/dy

cc: Steven Weisz, Blake, Cassels & Graydon LLP
J. Thomas Timmins

Tor#: 2797458.%
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STIKEMAN ELLIOTT

Stikeman Elliott LLP  Barristers & Solicitors

5300 Commerce Court West, 198 Bay Street, Toronto, Canada M5L 1B9
Tel: (416) 869-5500 Fax: (416) 947-0866 www.stikeman.com

Maria Konyukhova

Direct: (416) 869-5230

Fax:  (416)947-0866

E-mail: mkonyukhova@stikeman.com

BY E-MAIL March 9, 2012
File No.: 121219.1025

Davies Ward Phillips & Vineberg LLP
1 First Canadian Place, 44 Floor
Toronto, ON, M5X 1B1

Attention: Robin B. Schwill

Re: In the matter of a plan of compromise or arrangement of Timminco
Limited (“Timminco”) and Bécancowr Silicon Inc, (together with
Timminco, the “Timminco Entities”)
Court File No, CV-12-9539-00CL

And Re: J. Thomas Timmins
Dear Mr. Schwill,

We are writing further to your letter of February 17, 2012 with respect to an
agreement between Timminco and Mr. Timmins (the “Consulting Agreement”).

As you are aware, on January 3, 2012, the Timminco Entities obtained an Order
(the “Initial Order”) under the Companies’ Creditors Arrangement Act, RS.C. 1985, c. C-36
(the "CCAA") granting them protection from their creditors. FIT Consulting Canada Inc.
was appointed as Monitor of the Timminco Entities (the "Monitor"). Paragraph 7 of the
Initial Order provides as follows:

... the Timminco Entities shall be entitled but not required to pay the
Jollowing expenses whether incurred prior to or after this Order:

a) all outstanding and future wages, salaries, employee and pension
benefits, vacation pay and expenses, and similar amounts owed to any
Assistants, payable on or after the date of this Order, in each case
incurred in the ordinary course of business and consistent with
existing compensation policies and arrangements,...

[Emphasis added]

Timminco’s obligations under the Consulting Agreement are pre-filing obligations
which can be stayed and suspended in CCAA proceedings.

5935216 v2
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STIKEMAN ELLIOTT

As has been described in great detail in various Court filings made by the
Timminco Entities during the course of their CCAA proceedings, the Timminco Entities
were (and are) facing severe liquidity issues which necessitated them to cease making
payments with respect to many of their pre-filing obligations in order to preserve their
ability to continue operating and implement a successful sale of their assets for the benefit
of their stakeholders.

The Timminco Entities” severe cash constraints also forced them to seek and obtain
debtor-in-possession financing. Under the DIP Agreement with QSI Partners Ltd. (the
“DIP Lender”) (approved by the Court on February 8, 2012), the Timminco Entities are
restricted to use the proceeds of the DIP facility for the purpose of funding operating
costs, expenses and liabilities in accordance with the cash flow projections which must be
in form and substance satisfactory to the DIP Lender and which do not provide for
payment of the monthly payments under the Consulting Agreement. Accordingly,
making such payments will result in an event of default under the DIP Agreement which
will entitle the DIP Lender to refuse to consent to any further advances under the DIP
Agreement. Without the ability to access further funds under the DIP Agreement, the
Timminco Entities will be forced to cease operating to the detriment of their various
stakeholders.

Accordingly, and regrettably, the Timminco Entities are unable to recommence the
payment of the monthly payments under the Consulting Agreement.

Please do not hesitate to contact me if you wish to discuss the foregoing.

cc.  Peter Kalins, Timminco Limited
Ashley Taylor, Stikeman Elliott LLP
Nigel Meakin, FTI Consulting Canada Inc.

5935216 v2
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DAVIES 44th Floor Tel 416 863 0900
I First Canadian Place Fax 416 B63 0871
Toronto Canada M5X 1Bl www.dwpv.com
March 27, 2012 Robin B. Schwill
Dir 416.863.5502
Dir Fax 416.863.0871

rschwill@dwpv.com
File No. 238936

BY E-MAIL

Maria Konyukhova
Stikeman Elliott LLP

5300 Commerce Court West
199 Bay Street

Toronto, ON M5L 1B9

Dear Ms Konyukhova:
Re: Timminco Limited (" Timminco™)
Thank you for your letter of March 9, 2012,

Your letter mischaracterizes Timminco's obligations under the Consulting Agreement as
pre-filing obligations. For your reference, I am attaching a copy of the Agreement made as
of September 19, 1996 as amended by way of a letter agreement dated May 28, 2001
(collectively, the "Consulting Agreement"). As mentioned in my letter to Mr. Taylor dated
February 17, 2012, the Consulting Agreement provides for a monthly consulting fee of
$20,833.33 to be paid to my client on the first day of each month. My client has remained
available whenever from time to time requested by Timminco as required pursuant to the
terms of the Consulting Agreement. Furthermore, my client continues to uphold the
confidentiality and non-competition covenants contained in such agreement.

As the obligations under the Consulting Agreement are the payment of a monthly
consulting fee in return for obligations my client continues to uphold, these monthly:
payments are, in fact, post-filing obligations of Timminco which continue to accrue. This
is especially the case since Timminco has chosen not to disclaim the Consulting
Agreement pursuant to the provisions of Section 32 of the Companies’ Creditors
Arrangement Act (the "CCAA"). In that regard, we do not believe that such a disclaimer is
even possible as Timminco would not be able to show that the disclaimer will enhance the
prospects of a viable compromise or arrangement being made and such disclaimer would
likely cause significant financial hardship to my client. Accordingly, even if Timminco
provides my client with a notice of disclaimer of the Consulting Agreement, my client will
exercise its rights under Section 32(2) of the CCAA by applying to the court for an order
that the Consulting Agreement not be disclaimed.

Tor#: 2813595.1
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Lastly, to the extent that the court order made on February 8, 2012 in connection with the
DIP Agreement referred to in your letter was to adversely affect the rights of my client,
then my client should have been served with the motion materials seeking approval of such
DIP Agreement on notice that such rights would be adversely affected upon approval of
same. As my client had no notice of such motion and was not afforded an opportunity to
make any submissions at a hearing of such motion the order approving the DIP Agreement
or any consequences flowing therefrom are not binding upon my client.

If Timminco remains unprepared to honour its post-filing obligations to my client, then we
will be forced to bring a motion to compel Timminco to honour such post-filing
obligations.

Yours very truly,

pi

Robin B. Schwill

RBS/dy
Enclosure

cc:  Ashley Taylor, Stikeman Elliott LLP
Steven Weisz, Blake, Cassels & Graydon LLP
J. Thomas Timmins

Tor#: 2813595.1
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Tor#: 2820769.3

This is Exhibit "E"

referred to in the Affidavit of
J. Thomas Timmins

sworn before me

this /2_ day of April, 2012

S A o=

Notafy Public
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STIKEMAN ELLIOTT

Stikeman Elliott LLP  Barristers & Solicitors

5300 Commerce Court West, 199 Bay Street, Toronto, Canada M5L 1B9
Tel: (416) 869-5500 Fax: (416) 947-0866 www.slikeman.com

Maria Konyukhova

Direct: (416) 869-5230

Fax: (416) 947-0866

E-mail: mkonyukhova@stikeman.com

BY E-MAIL March 30, 2012
File No.: 121219.1025

Davies Ward Phillips & Vineberg LLP
1 Pirst Canadian Place, 44t Floor
Toronto, ON, M5X 1B1

Attention: Robin B. Schwill

Re: In the matter of a plan of compromise or arrangement of Timminco
Limited (“Timminco”) and Bécancour Silicon Inc. (together with
Timminco, the “Timminco Entities”)
Court File No. CV-12-9539-00CL

And Re: J. Thomas Timmins
Dear Mr. Schwill,

We are writing further to our exchange of correspondence with respect to an
agreement between Timminco and Mr. Timmins (the “Consulting Agreement”).

Without prejudice to our position that the obligations under the Consulting
Agreement are pre-filing obligations, the Timminco Entities are hereby exercising their
rights pursuant to Section 32 of the CCAA to disclaim or resiliate any agreement to which
they were parties on the day on which proceedings under the CCAA were commenced.
Along with the enclosed Form 4: Notice by Debtor Company to Disclaim or Resiliate an
Agreement (the “Notice of Disclaimer”), this letter constitutes notice of the Timminco
Entities’ intention to disclaim the Consulting Agreement pursuant to subsection 32(1) of
the CCAA effective as of 12:01 a.m. on April 30, 2012.

The Monitor has approved the disclaimer of the Consulting Agreement.
Please do not hesitate to contact me if you wish to discuss the foregoing.

s ,

ria K kho

5346774 v1
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5M6774 v1

STIKEMAN ELLIOTT

Peter Kalins, Timminco Limited
Ashley Taylor, Stikeman Elliott LLP
Nigel Meakin, FTI Consulting Canada Inc.
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FORM 4

NOTICE BY DEBTOR COMPANY TO DISCLATM OR RESILIATE AN
AGREEMENT

To ]. Thomas Timmins (“Timmins”) and FTT Consulting Canada Ine. in its capacity
as Court-appointed monitor (the “Monitor”)

Take notice that:

1. Proceedings under the Companies’ Creditors Arrangement Act (the “CCAA”) in respect of
Timminco Limited (“Timminco”) and Bécancour Silicon Inc. (together with Timminco

the “Timminco Eptities”) were commenced on the 3 day of January, 2012,

2, In accordance with subsection 32(1) of the CCAA, the Timminco Entities give you notice
of their intention to disclaim or resiliate the following agreement: the agreement made as of
September 19, 1996 between Timmins and Timminco with respect to (a) consulting
services to be provided to Timminco by Timmins and (b) Mr, Timmins” agreement not to

compete with Timminco.

3. In accordance with subsection 32(2) of the CCAA, any party to the agreement may, within
15 days after the day on which this notice is given and with notice to the other parties to the
agreement and to the Monitor, apply to court for an order that the agreement is not to be
disclaimed or resiliated.

4. In accordance with paragraph 32(5)(a) of the CCAA, if no application for an order is made
in accordance with subsection 32(2) of the CCAA, the agreement is disclaimed or resiliated
on the 30% day of April, 2012, being 30 days after the day in which this notice has been
given.

Dated at Toronto, Ontario, on March 30, 2012, Py, Py
e A M. riad
Al - Frearitinf, € 5 CC

Timminco Limited.
Debtor Company

The Monitor approves the proposed disclaimer or resiliation.

Dated at Toronto, Ontario on March 30, 2012,

AZR e~

Monitor's  representative responsible for the
proceedings
FTI Consulting Canada Inc.

5935306 v1
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Tor#: 2820769.3

This is Exhibit "F"

referred to in the Affidavit of
J. Thomas Timmins

sworn before me

this /275 day of April, 2012

“COFFICIAL SEALY - §
J. ANDREW P STONE

Notary Public, State of lllinois
; My Comm ssian Expzrcs March 1, 2015 4
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Sun

Pay 0o ut An nu ity Life Financial

Prepared on: April 09, 2012

Rates guaranteed until: Midnight Eastern time, April 11, 2012
Presented by: Philip Moller, CFP,CLU,CH.F.C.
Mustration number: 229506

llustration status: liustration

Plan details

Annuitant: Valued Client, male, born March 09, 1931
Type of annuity: Single Life, providing income for life
Purchase date: May 01, 2012

Income starts: May 01, 2012

Guaranteed period: | 0 years

Source of premium: $2,195,424.30, NREG

Monthly income details

Income amount: $20,833.00

If the annuity qualifies for prescribed taxation, the annual taxable amount is estimated to be $0.00, which
is based on an unreported gain of $0.00. :

This illustration is not a contract or an offer to contract. In the event a contract is applied for and
issued, the contract terms will apply.

Sun Life Assurance Company of Canada Page 1 of 2
April 10, 2012 at 08:49 Eastern time
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Sun ..
Life Financial

Payout Annuity

Other details to consider
Income from the $2,195,424.30 of the NREG deposit, has been determined on a sex-distinct basis.

Changes to information

This illustration is based on the information you and your advisor have provided. You are responsible for
the completeness and accuracy of the information. Any changes to the information in this illustration may
result in a change to the actual income amount.

The final income amount and purchase date will be determined when your last premium is received by
Sun Life Assurance Company of Canada. The pricing assumptions used to calculate the income amount
will be determined using the pricing assumptions in effect at the time your advisor confirms the sale with
us.

The rates used to calculate the income are guaranteed until midnight, Eastern time, on the rate
guarantee date indicated on page 1. If your advisor confirms the sale before the end of the rate
guarantee date, the rates are then guaranteed for 45 calendar days. The illustrated initial income amount
is based on these rates and assumes that the full premium is received on the purchase date indicated.

A guaranteed rate does not mean the income amount will be as illustrated. The final income amount will
be based on the actual purchase date, the actual premium amount and any changes to your personal
information.

All required forms and premiums must be received at 227 King Street South, Waterloo, Ontario N2J 4C5
within 45 days of the date the sale is confirmed by your advisor. After this time this illustration is no longer
valid and another illustration is required using the pricing assumptions in effect at that time.

Additional information about this product is available on our website at www.sunlife.ca.
If you have any questions about your illustration, please contact your advisor.

Sun Life Assurance Company of Canada Page 2 of 2
Aprif 10, 2012 at 08:49 Eastern time
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DRAFT

Court File No. 12-CL-9539-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE — COMMERCIAL LIST

THE HONOURABLE MR. ) FRIDAY, THE 18™ DAY
)
JUSTICE MORAWETZ ) OF MAY, 2012.

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF TIMMINCO LIMITED  AND
BECANCOUR SILICON INC.

Applicants
ORDER

THIS MOTION, made by J. Thomas Timmins for an order directing the Monitor to hold
in trust the amount of $124,999.98 pending this Court's disposition on motions scheduled to be
heard in these proceedings on June 4, 2012 in connection with the consulting agreement between
Timminco Limited ("Timminco") and J. Thomas Timmins made as of September 19, 1996, as
amended (the "Consulting Agreement"), was heard this day at 330 University Avenue, Toronto,

Ontario.

ON READING the affidavit of J. Thomas Timmins sworn on April 12, 2012 (the
"Affidavit"), and on hearing the ‘submissions of counsel for J. Thomas Timmins, the Applicants,
FTI Consulting Canada Inc. in its capacity as monitor in these proceedings (the "Monitor"), and

others as appearing and named on the service list:

Tor#: 2838927.1

41



DRAFT

-2-

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion
Record of the Responding Part, J. Thomas Timmins, is hereby validated so that this Motion is
properly returnable today and hereby dispenses with further service thereof.

2. THIS COURT ORDERS that the Monitor be and is hereby directed to hold in trust the
amount of $124,999.98 pending this Court's disposition of motions pertaining to the Consulting
Agreement currently scheduled to be heard on June 4, 2012 and that the Monitor shall not release

or disburse such funds or any party thereof until further Order of this Court.

Tor#: 2838927.1
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